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PRESENT: Viscount Finlay, Lord Carson, and Lord Blanesburgh. 


THE FIRM OF RAL BAHADUR BANSILAL ABIRCHAND. 
. 
GHULM MAHBUB KHAN AND ANOTHER. 


[Ox APPEAL FROM 1HE COURT OF THE RESIDENT AT HYDERABAD 
(Deccan). | 


Suit for money lent —Juvrisdiction— Court within the local limits of whose 
jurisdiction the cause of action- wholly or in part arises" —Civil Procedure 
Code,Acé V of 1908, section 20 (c)—Borrower and surety resident in Hydera- 
bad Peccan—L ender!s place of business in Secunderabad— Repayment out of 
borrower's monthly salary from Nisam’s Treasury—Duty of finding and 

. paying creditor. 2 


. In 1891, the Silladar of the Nizam’s Prime Minister, Hyderabad, Deccan, 


' "having borrowed Rs, 40,000 from a money-lender who carried on business at 


Secunderabad, executed. a bond promising to repay the lender the said sum with 
interest at 1X per cent in the form of monthly payments of Rs. 1000 by the 
Nizarf's Treasury, Hyderabad. His Secretary also sent a corresponding letter to 
the Treasury authorising such payments hy deductions from the Prime Minister's 
salary, and also another Jetter to the lender to a similar effect. 


On the goth March 1904) the Ministers Private Secretary wrote a letter to the 
lender saying nter ła that '* i in future whatever money is received out of thel 
saving will be sent tô you every month from this office" ; and on the “13th Apri 
1904, a letter to the Secretary of the ‘Office of Orders from Sarkar’, wherein 
he stated that ‘it is also expedient | that- it may be settled by you what amount? 
out of the saving of the feeding money of horses will be sent gnonthly towards 


_ payment to Bansilal.” 


^ In 1911 the lender instituted, i in the Court of the Civil Judge, Secunderabad, " 


a suit against the representative ofthe Silladar as the principal debtor, and Ehe 


- 
* & MP 
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1925. 
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. 
P. C. repfesentatives of the Prime Minister as surety for the recovery of the sums lent: 
igas: Held, that., as the loan was contracted in Hyderabad, and there was no pro- 
iy _ mise, express or implied, by either defendant to pay at Secunderabad, the 
Bann nla cuse of action arose in Hyderabad, and the Court of the Civil Judge, Secundera- 
Culam Mahbub. bad, was, therefore, not the proper forum for proceedings to recover the money, 
under section 20 (c) of the Civil Procedure Code, 1908. : 
The duty of a debtor to find and pay his creditor # onJy*imposed upon him 
when the creditor is within the realm. . 
Appeal by the Plaintiffs. ° . ° 
Suits for recovery of* money lent. e 
Appeal from a decree dated the 27th September 1922 of the Resi- 
agent (Col. S. G. Knox) at Hyderabad, reversing s decree dated 
the 22nd Nove mber 1921: of the Assistant Resident (Major D. G. 
Wilson) and restoring a decree made by the Civil Judge of 
Secunderabad (K. Gindu Rao, Esq.) . 
The facts and arguments appear from the judgment of their 
Lordships. The letters of the goth March and r3th April rgo, are 
as follows. 








2 *40th March rgo4. 
**To Rai Bansilal Abirchand Bahadur. 
** Subject-Debt due by Capt. Ala-ud-dia Khan Sahib, 
" The last decision which had been passed in this case of the 
Paigah, fixing the rate of interest at x2 as, and the application which 
. you had submitted through us, expressing dissatisfaction therewith 
have been submitted to Padshahazadi Bagam Sahiba. Because in 
this case formerly it was through us that ‘the interest was reduc- 
ed, and the instalments were also remitted to you through this office 
we had to press the matter before Sarkar, and the decision Of the 
Majlis, annulling the decision is herewith forwarded. The sum of 
Rs. 2215 Halli, which is the saving from the food of the Silladar 
. horses, and which has been received in this office, is herewith 
= sent. Please acknowledge receipt. In future, whatever money is 
received out of the saving will be sent to you every month from - 
this office. "br di 
(Sd.) " Dossabhai Nowsherawanji. 
* Private Secretary," 
“ rath April, 9&4. 
Office of i 
To Devi Pershadji Secretary of the Orders from Sarkar. 
“ Subject-Debt due to Bansilal Abirchand by Capt. AJa-ud-din 
Khan. * ° , 
e "In reply to, letter No, 274, dated 9th Khurdad, current year. - 
12th April 1904) in the above matter it is pointed out that, . 


oe + * 


de 
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e P e 
formerly whatever instalments were received, the receipts therefor 
were not given from this office, but the money used to the sent 
to the Safiu, and his receipt used to be transmitted. Similarly thé 
. sum of Rs. 2215 Halli was also sent to the Sahu, and his receipt is 
, herewith forwarded ; ; please acknowledge receipt. The account of 
' receipt and balance will be called for from the Sahu, and on 
receipt of same wil be sent on, so that the total may be afcertain- 

el ed, and there rgay be no dispute in future. Jt is also expedient that 

it may be settled by "yof what amount out of the saving from the 
feeding money will be sent monthly towards payment to the 
Sahu. 
" 2. Copy hereof is sent to Bansilal Abirchand Sahu, and he is 
asked for an account of receipts and balance. The same may be 
. “prepared and sent, so that it may be sent on to the Peshi Office as 
called for. 


- 


(Sd ) * Dossabhai Nowsherwanji. 
" Private Secretary." 
Sir G. Lowndes, K. C. and E. B. Raikes for the Appellant. 
L. de Gruyther K. C. and B. Dude for the Respondents, 
In the course of the argument, the following authorities were 
referred to. 
Limitation Act, section 13 ; Bengal Provincial Insurance Co. 
Ltd v. K. R. Chaudhury (1) ; Vasudeva Mudaliar v. M. A. Velappa 
Nadar (a) ; Jiwan L. Deosay v. Oudh Comm, Bank Ltd (3). 
C. A. V, 
The judgment of the Board was delivered by. 
Lord Blanesburgh: This is an appeal by the plaintiff from 
a judgment and decree dated the 27th September, 1922, of the 
Court of the Resident at Hyderabad, reversing a decree dated the 
22nd November, 1921, of the Assistant Resident there, and restor- 
* ing, albeit on other grounds, a decree made by the Civil Judge of 
Securtderaba J, dated the 8th July, 1919. 
* - The suit Was commenced by the appellant in the Court of that 
i Judge in September, rgrx. Its purpose was to recover money lent 
‘by him so long ago as 1891 to the grandfather of the first respon- 
dent with repaynf€nt guaranteed, so it was alleged by the late Sir 
Asnam Jah, Prime Minister of Hydembad, whose estate is repre- 
sented in the suit by his son, the second respondent. The borrow- 
er, the alleged surety, and their respective representgtives were, 


~ '(1) 44 L C. 694. (2) (1917) 6 L. W. 717. 
(3) 34 L C. t91. : 


P. C. 


1925. 
ers 
Bansilal Abirchand 
T. 
Ghulam Mahbub. 


October, zc. 
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P. C. or are, all resident in Hyderabad, the capital of the Nizam's 
1925. dominions. The appellant, however, has a place of business at 


Bansil Tabuhan , *Secunderabad, a neighbouring British cantonment, and asserting 
that the loans were both made and repayble there, he claimed that 


his suit in respect of them was cognizable by thé local British. 
Lord Blanesburgh. Court. . 


atit, 


e. 
Ghulam Mahbub. 





But this was not the appellant's only reasón for invoking that 
jurisdiction—if he could successfully do so. In the “Courts of the 
Nizam his demands had long since been ‘barr&i by lapse of time. 

e In the British Court, however, he claimed to be entitled to escape 
* from the operation of the Indian Limitation Act—an Act other- 
wise entirely applicable to the case—on the ground that the 
residence of the defendants in Hyderabad was a “foreign” resi- 
dence which took his claim against them outside the statuté . 
although their residence was in fact only six miles away. 

In the Courts below many matters of fact were canvassed. 
Most of these, concluded by concurrent findings, were before their 
Lordships treated as settled, and the arguments were addressed 
to one question only, viz, was the Court of the Civil Judge of 
Secunderabad entitled to entertain the suit at all, 

That learned Judge had held that he had jurisdiction in the 
matter, but he dismissed the suit, holding on the view taken by 
him of the facts, that the appellant had been repaid all that was 
due to him. 

The appellant appealed to the Assistant Resident at Hydera- 
bad. His appeal was resisted only by the second respondent, and 

. he, itis stated, did not there raise again his objection to the 
"Jurisdiction of the Court taken before the Trial Judge, and certain 
at least it is that the learned Assistant Resident made no reference 
x to the point in his judgment, by which the claim of the appellant 
was in effect allowed in full. The second respondent then appealed — 
to the Resident, and he, taking up the consideration of the qwestion 
afresh, held that the Civil Judge of Secunderabad had no jurisdic- e 
tion in the matter. On that ground he allowed the appeal and 
dismissed the plaintiff's suit, expressing, however, at the same 
d time his concurrence with the findings of fet of the Assistant 
Resident where these were &t variance with the findings of the Trial 
judge. The plaintiff again appeals. , 
At the @utset their Lordships would express their entire concur: 
. rence with the learned Resident in his observations upon the 
importance of this question of jurisdiction in such a case as the 
« present, The respondents are both of them subjects of the Nizam, 
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from whose cession, as the learned Resident points out, the juris- 
diction of the Secunflerabad Court practically proceeds. In these 


circumstances, and especially where, as here, the liability or non, 


liability of such defendants may actually depend upon it, the 
question of jurisdiction becotnes of first importance, different in 


"character from su@h.a question when it arises merely as between 


one Court and anether in British India. And, while theig Lord- 
ships would not here have upheld, even if it had been pressed, 
the contention raiseden dis printed case by ‘the appellant that this 
question of jurisdiction decided. by the Trial Judge in his favour, 
and not reopened before the Assistant Resident, must now be 
treated as concluded against the respondents, they are gratified to 
record that that contention was not persisted in before the Board. 
eIndeed, as they have already said, the arguments before them 
were confined to its discussion. 

Its determination turns solely upon the question whether, in this 
case, within the meaning of section ao (c) of the Code of Civil 
Procedure, the cause of action wholly or in part, arose within the 
locallimits of the Civil Judge of Secunderabad. The facts upon 
which the answer depends lie in a small compass. 

In 1891 Muhammad Ala-ud-din-Khan, deceased, grandfather of 
the first respondent, was Silladar of Sir Asnam Jah Bahadur, Prime 
Minister of the Nizam. Having agreed to purchase roo horses to form 
part of the bodyguard of the Prime Minister Ala-ud-din borrowed 
from the plaintiff Rs, 40,000 to pay for them, and arranged with the 
Paigab of the Minister for repayment of the loan with interest by 
monthly instalments by means of deductions from his salary in the 
manner which is thus described in a communication addressed 
on the 29th July, 1891, by the Secretary of the Minister to the 
Pay Office of the Paigah :— 

“ The said Silladar for purchasing the horses has borrowed from 
Rais Bahadur Bansilal Abirchand the sum of Rs. 40,000 with 
interest at 124 per cent, and has assigned the liability to pay the 
principal and interest by monthly instalments of Rs, 1,000 upon 
this Secretariat. Wherefore you had bettter pay to the per- 
son who may brisg the chitti of the said sowcar the sum of Rs.1,000 
every month.” * F 

The promise made to the plaintiff, the fulfilment of which wag 
was thusedirected, was contained in a note which had been address. 
-ed by the same secretary to the plaintiff bn arst futy, 1891, in 


` which it is stated that “every month at the time of distribution of 


pay of the force, after taking receipt of Khan Sahib a sum of 


5 
P. C. 
1925. 
vl 
Bansilal Abirchand 
v. 
hub Mahbub. 
Lord Blaneshurgh. 
® 
e 
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P.C Re, 1,000 will be paid from the Ilaqa to the plaintiff's Hlaqadar, T 
1935. may bring chitti signed by the plaintiff withdut any objection or 


Bansil al Ab Abirchan d eprevention from the Sarkari Treasury until the principal and interest 
are fully liquidated.” 
an In these terms was the promise of the Treasury made, and their 
Lord Blanesburgh. Lordships are willing to accept without deciding that, as alleged by 
d the pleintiff, they constituted 4 contract of “suretyship, Als-ud-din 
being the principal debtor. 
His own obligation 'as such is expressed ein a bond of the 2sth 
e July, 1891, in which he promises the plaintiff : . 

e "Thatin repayment of the said sum (of Rs. 40,000) and until 
the principal and interest is repaid one instalment of a sum of 
Rs. 1,000 will be reaching you every month from out of the distribu- 

. tion of the pay of the force. Accordingly I have also caused # 
guarantee to be made for the said sum of money by means ofa 
Rubkar dated the 21st July 189r from the office of the Secretary 
of Revenue, The instalment of Rs. 1,000 which has been agreed 
will reach you directly from the Treasury irrespective of the fact 
whether there is any saving from out of the salary of the horses or 
NOt.. There will be no failure in the instalments reaching you. 
If for any reason perchance one instalment is defaulted the said 
sowcar will have the power to sell immediately the horses by auc- 
tion and recover and pay himself the total amount.” 

A further advance of Rs. 5,000 was made by the plaintiff on 
oth August, 1891, and a final advance of Rs.7, 628 on the 6th June, 
1894. These for present purposes may be treated as having, been - 
made on the same terms. 

°” As to their meaning and effect their Lordships are not in doubt. 

The Treasury or surety repayment is to be made to the plaintiff or 

, his representative at the office of the Treasury at Hyderabad and the 
Te instalments, which in the principal debtor's bond are described as 
“ reaching" the plaintiff are the very instalments of" which paygient 

is so tobe made. There is no promise either by thq priacipal debtor 

Or the surety to make any payment at Secunderabad, and so far as 

° the principal debtor is concerned the bond above abstracted is the 

only promise on his part which is forthcoming. [tis quite true that 
on failure of any instalment there is doubtless an implied promise by 
diim to repay the loan. But there is no implied promise to repay 
it at Secunderabad. Even by British law the duty of a.debtor to 
find and pay his creditor is on ly imposed upon him when the credi- 
"tor is within the realm. And the plaintiff has not contended that ` 
if there be any such duty at all imposed, by. Indian law upon a 


Ghulam Mahbub. 


e 
A 
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debtor it extends.in this respect further than in England. Accord- 
dingly so far as tbe "principal debtor is concerned there is nó 


obligation «pon him, either express or implied, to make any 


*payment to the plaintiff at Secunderabad. 


Nor so far is there any such obligation assumed by the surety. 
°” But itis contenfled, ahd the Trial Judge took the view, that 
such an obligation eis to be found in two documents writtén in 
the yedr 1904, One onthe 30th March, addressed by the Treasury 
Secretary to the appellaftt, and the other, on the 13th April, address- 
ed by one department ofthe Prime Minister's establishment to 
another, a copy being forwarded to the appellant, 

Their Lordships do not consider it necessary to discuss these 
documents in detail. They are satisfied that they were never 


intended to alter the contractual obligations ofthe surety. At. 
-most they indicated a substituted arrangement to be continued only 


so long as was convenient ; there was neither intention to alter 
nor any consideration present for the alteration of the obligations as 
they then existed. 

It follows that in their Lordships’ judgment no part of the 
obligations either of the principal debtor or ofthe surety was to be 
discbarged at Secunderabad. And no obligation was assumed there. 
No part of the plaintiffs cause of action accordingly arose within 
the local limits of the Court of the Trial Judge. He had no juris- 
diction to entertain the suit, and in their Lordships’ judgment 
the decree of the learned Resident was quite right. 


P. C. 
192%, 
e ki 
Bansilal Abirchand 
Ge 
Ghulam Mahbub. 


Lord Blanesburgh. 


Their Lordships accordingly will humbly advise His Majesty 


that this appeal therefrom be dismissed with costs. 
T. L. Wilson &* Co : Solicitors for Appellants. 
Lattey & Hart: Solicitors for Respondents. 


A, de M, Appeal dismissed, 
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PRESENT : Zord Phillimore, Lord Carson, and Sir John Edge. 


" HOMESHWAR SINGH AND OTHERS 


D. 
JUGAL KISHORE MARWARI AND OTHERS, 


[On ArPzAL FROM THE HioH Court oF Jopicsruns AT PATNA.) 


Contract —Contract for felling and jeder timber in fixed monthly insldiments 
. for 4 years — Clause providing for stoppage of efelling and determination of 
contract on failure of any monthly instalment-Shoríage in two instalments 
Notice of determination of  contract-—-reasonableness thereof—~Breach 
going to the root of the contract. 

Certain timber-cutters contracted in writtng with the zamindar of a forest in 
Bhagalpur for four years to cut and pay for 5 lakhs of sleepers from the trees in 
the forest, such sleepers being of certain specified dimensions, and to be cut åt 
the rate of 15,000 sleepers monthly, or 135,000 yearly, reckoning from the month 
of Kartik up to the end of Asharh. Without paying in full for the sleepers cut 
in any one month the contractors had no right to cut or prepare sleepers in the 
succeeding month; and on the expiry of such succeeding month, the zamindar 
could stop further cutting and determine the contract, 

In the first month, the contractors cut 1,055 sleepers only, and 3,432 sleepers 
in the second ; whereupon the zamindar gave them notice of determination of the 
contract. 

In an action by the contractors for wrongful determination of the contract 
Held (reversing the judgment of the High Court, and restoring that of the Sub- 
ordinate Judge) that the contractors’ failure constituted a breach going to the 
root of the contract, which justified the zamindar’s notice of determination, and 
that such notice was reasonable, and the contract rightly determined. 


Cross-appeals (consolidated) from the judgment dated 14th 
February, 1922 of the High Court (Dawson Miller, C. J. and Buck- 
nill, J.) which reversed a judgment of the Subordinate Judge of 
Bhagalpur (A. N. Chatterji, Esq.) 

The facts and arguments. appear from the, judgment af their 
Lordships. e 

L. de Gruyther K.C. and S. Hyam for the Appellants. 


.. A M. Dunne. K.C,K. Brown and G. D. MacNair for the 
Respondents. ~ 

The judgment of the Board was delivered by 

Lord Phillimore: This case turns upon the construction of 
a contractenade between a landowner in the district of Bhagalpur, 
the deceased father of the appellants in the main appeal, and two 
persons interested in the purchase of timber whom it will be ‘con- 
venient to call the contractors, . 


6 
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By this contract, made on the 23rd May, 1915, the landowner 
sold to the contractors the right of cutting s lakhs of sleepers to 
be cut from Sakhua trees in the landowner’s jungle. The sleepets 
were to be in defined quantities of six different dimensions—the 
longest 12 feet in length and the shortest 3 feet-—with varying 
differences in breadth and thickness, and valued at separate 
prices. ES ° i 

"The wholg were to be cut before June, ,1919, so that- there was 


a period of four years ffr performing the contract. But it was in 


confemplation, as -the contract shows, that 15,000 sleepers would * 
be cut each month during the nine dry months of the year and? 


135,000 at least a year, the contractors also undertaking to do 
their best to cut some sleepers during the three wet months. 

The contractors made a deposit of Rs. 6,000 which was about 
the equivalent of the average cost of 30,000 sleepers or two months’ 
production. 

The nine dry months began in the month of Kartik which runs 
from the 23rd October to the arst November. Before this month 
the contractors had cut 187 sleepers, but in the first month instead 
of cutting 15,000, they only cut 1,055. Inthe second month they 
cut 3,432, and the whole number they cut before they were finally 
stopped was less than 9,000. 

The contractors put forward for an excuse for their delay that 
the landowner had promised to provide a sawing machine, but 
both Courts decided that this excuse was not established. 

Qn the 22nd December the second month had elapsed, and on 
the 23rd the landowner gave notice to determine the contract and 
stop further cutting. 


On the same day the lawyer for the contractors Wrote tbat they 


were willing to pay the price of 30,000 sleepers, and they followed 
it up by a letter of the 31st which purported to be a reply to the 
latflowners' notice of the 23rd. 

This attempt of the contractors to put forward their letter of 
the 24th as containing an offer made before the letter of cancella- 
tion reached them, failed in the view which both Courts took of 
the evidence, and it stands that upon the failure to produce 15,000 
sleepers in the course of the first mo @th, the landowner determined 
the contract ; and the sole qpestion is whether in doing so, he wa 
within lis rights, 

The contractors insisting that the contract had Been improperly 


~ !determined, brought this action on the 3oth April, 1916, claiming 


Rs. 617,876 as damages. 
The Subordinate Judge dismissed the action, but intimated that 


P. C. 
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P.C. if the action had lain the damages in his view would have = 
sone. Rs. 600,000. 
Honehwar * Tbe High Court at Patna reversed this judgment and feclared 
v. that there had been a breach of contract, but considered the dama- "^s 
J p ipd ges claimed excessive and awarded Rs, 200,000 only. Both parties 


Lord Fhillimore, have appealed from this decision. 
dam The matter turns upon three paragraphs in the? contract, Nos. 
3, 5 and 6 : and the translation of them is as follows :—; 
“3, We, the second party, shall during tfle term each year 
e * from the month of Kartik up to the end of Asarh, get 157000 
®sleepers of every measurement prepared every month, and shall, 
after they are counted according to the contract, pay to the first 
. party the price thereof according to the rates mentioned above, 
without any objection to this neither we the second party, nor our * 
representatives shall raise any objection. If we do so, the first : 
party shall be competent to cancel this deed and stop the cutting of 
the trees in the lands specified below without waiting for the expiry 
of the term of this agreement. Be it noted that during the term (of 
the lease) every year from the month of Sravan to the end of Aswin, 
We, the second party, shall try our best to cause as many sleepers 
of different measurements prepared as possible and after getting 
them counted according to the contract pay the price thereof in 
accordance with the rates mentioned above, to the first party on 
taking receipt therefor. The second party shall on no account 
without sufficient reason willingly stop the preparation of the sleep- 
ers during these three months. Let it be known that we, the 
second party, will have to prepare 1,35,000 (one lakh and thirty-five 
1" thousand) sleepers of different measurements every year during the 
\ nine months from Kartik to Asarh, in accordance with the terms - 
q ‘Specified above, If, through negligence on the part of us, the 
© ‘second party, we fail to prepare so many sleepers no plea regarding 
E ]deficiency in the number of sleepers, put forward “by us, shalle be 
+ entertained and we, the second party, shall be held „liable to pay on œ 
i demand, the price of the entire number of one lakh and thirty-five d 
thousand sleepers to the first party. , 
“e, The sleepers, which we the second party, shall get ready 
shall be counted every week om behalf of the first party and seals and 
eumbers shall be put on them on behalf of the first party. If this 
work cannot be managed to be done every week, it should «be done 
every month. But the sécond party shall, on no account, be entitled 
"to take-away the sleepers after they have been counted sealed and ' 
numbered, unless they have paid the pricg thereof. The second 
party shall obtain receipt for whatever money they pay for the 






. stitutes a duty to prepare nine times 15,000 by the end oft 


è Xx 





sleepers frora the manager ofthe first party. No plea of payment P. C. 
without receipt shall be entertained. If, through negligence the 192g: 
sleepers , may not be counted, sealed and numbered on behalf of the d 
first party the second party shall be at liberty to serve a formal *m 


notice on thg first party giving two weeks’ time, and it shall be in- itt 
cumbent on the &rst pasty to get the sleepers counted, sealed and Zord Phillimore, 
numbered within, the period of the notice issued by the second party m 
shail have te wait till then, but such delay shall not exceed more 
than two weeEs afte% tho expiry of the peridd fixed under the notice. 

If this be not done the second party shall then have the power to , 
enter the meastirement and number of sleepers in their own papers, 
and take away the same and I, the first party, shall be entitled to 
get the price of the sleepers according to the entries made in the 
papers of the second party. 

“6. Without paying in full the price of the sleepers that will 
be got ready every month and obtaining receipt therefor, the second 
party will not be entitled to cut trees or prepare sleepers in the suc- 
ceeding month. In that case, on the expiry of the said succeeding 
month, I, the first party, shall be competent to bring the trees men- 
tioned in the schedule given below in my direct possession and to 
stop the cutting of the trees, without waiting for the expiry of the 
term of this agreement, and if in such circumstances, I, the first 
party, be put to any loss through some act on the part of the second 
party, the second party shall be liable to pay compensation for the 
loss to me, the first party, and the sum of Rs. 6,000 in deposit will 
be forfeited.” 

The early part of the clause 3 would appear at first blush to 
contain a defiinite contract by the contractors to cut 15,000 sleepers 
during each month of the nine obligatory months. Indeed, the 
contractors in their plaint use the words “the stipulated number of ‘ 
15,000 sleepers,” and again “the stipulated minimum number of = 
sleepers.” Buteit is suggested on behalf of the contractors either 
that the latter Part of the clause shows that there was no such 
obligation, and that these figures are to be considered as directory 
only or hortatory only and not compelling or that a breach of this r 
particular covenant would not go to tha root of the contract. 

It is not quite clear upon which grgund the High Court relied 
in deciding for the contractors, Perhaps the learned Judges relied 
upon both, The view which’ they seem to have taken is that the 
latter part of the clause supersedes the earlier, inasmifth as it sub- 
are 


v tdem 
gi the 
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(or at least to pay for them if not prepared) for the 
earlier part of the clause'to provide 15,000 per month. 


" t " 
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: E 
EUG The clause is not well drawn, but in their Lordships’ view the 
1925. right way to read itis that the two provisions are cumulative and 
Honc us net mutually exclusive, lfífor some reason which the landowner - 
e. is willing to accept,a month passes ¿without the stipulated tale of 
Jugal. i . , : . 
Mcd sleepers having been cut, he has, though he waives bis right for 


Lord Phillimore. that month, not lost the right to insist that, by the end of the nine 
m months the deficiency should be made up. : j . 

If then there is a positive obligation on the contractors to cut, 

to tender for counting, ang when counted to payfor 15:000 sleepers 

e 2 month, what is the landowner’s remedy for a breach of this obli- 

egttion? To sue for the price of 15,000 sleepers, though they have 

not been cut? That remedy is reserved for cases where there has 
been a failure in the nine months total. 

Their Lordships have been invited by counsel for the respon- 
dents to put a reasonable construction on the contract, and it would 
be unreasonable ifthere were no remedy forthe failure to make 
periodic payments. It would be reasonable if the landowner 
could treat such a breach as going to the root of the contract, and 
this seems to be provided for by clauses 3 and 6 combined. 

Reliance was placed by counsel for the respondents upon the 
use of the word “objection.” It was said that this word conveyed 
the idea that the contractors must positively refuse to discharge 
their duty before the landowner's right to cancel arose. But it had 
to be admitted that if the contractors refused to pay for cut and 
counted sleepers, at any rate after a demand for payment, that would 
be an “objection,” which would entitle the landowner to cancel. 

Under clause 3, therefore, there is a right to cancel fof non- 
payment for the monthly tale of sleepers ; but the time within which 
payment is to be made is not specified. This is provided for by 

: clause 6, which follows upon the provisions as to counting con- 
: tained in clause s. Each payment is to be made in the “succeed- 
ing month.” So strict is this. provision that the contractors have no 

7 permission to cut in the succeeding month till-the sleepers of'the 

preceding month have been counted (an operation which need not 
take long) and paid for. 


: If in that succeeding month the sleepers of the preceding month 
é have not been paid for, the right to cancel arises. ° 
e All this cannot be denied. Butit is said that the- contractors 
can avoid all their obligations and keep the contract alive, for four 
years by merely cutting*a nominal amount of sleepers every month, 
* tendering them for counting and paying for them when counted. 
As to this the Subordinate Judge well observes ;— 
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"* The document cannot be- construed.as meaning that the.plain- * 


tiffs might prepare r lac and odd in-the course of the year and pay 
for the same gt the end of it. If this construction were valid, then 
the words in clause 6 that the plaintiffs would not be entitled to 
cut trees and'prepare sleepers.in .a succeeding -month without pay- 
ing for the sleepers of the previous month become meaningless.” 

Some observations Were made by the Judges in the High Court 
upon the failure, of the landowner to respond to the various appli- 
cations which weré made to him to have a eount of the sleepers 
already prepared ; but, as each of these applications admitted that 
the proper number.of sleepers had not been prepared, there was no 
obligation on the landowner to have a count. The duty ofthe 
contractors was to tender the full tale. of sleepers due from them, 
and no count could be required till they were ready with this. 

No doubt the landowner must count before he requires payment ; 


but the first duty lies with the contractors to supply sleepers for 


counting. 

Counsel for the respondents contended that the landowner was 
really claiming to treat the failure to cut as the cause of cancellation. 
To this the Jandowner's answer would be that it was immaterial to 
him whether the sleepers were cut or not, as long as the sleepers 
were paid for, but that it does not lie in the mouth of the contrac- 
tors to say that they have not cut the sleepers, inasmuch as they 
were bound to have cut them. 

The sleepers ' that will be got ready every month" are the 
covenanted 15,000.. Unless they are tendered for counting and 
paid for when counted the landowner can use his remedies under 
clause 6 ; and this is what he did. E 

Counsel for the respondents  boldly said that ií the contractors 
failed to cut, the landowner had no remedy under clause 6. This 
was the necessary result of his argument, but their Lordships cannot 
accept it. : l 

Upón the whole-their Lordships would humbly recommend 
"His Majesty that this appeal: should be allowed, and the cross- 
appeal dismissed, and that the judgment ofthe Subordinate Judge. 
should be restored with costs here and below. - The costs of a peti» 
tion presented on behalf of the respondents should be costs in the 
appeal. 4 ° 
. Barrow, Rogers and Nevill: Solicitors for Appellants, 

Morgan, Price, Gordon, and Marley ; Solicitors for Respondents. 
A. de M. Appeal allowed ; Cross-appeal dismissed. 
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* PRESENT: Lord Blanesburgh, Lord Darling, and Sir John’ Edge, 


RAM PROTAP CHAMRIA 
v. 
DURGA PROSAD CHAMRIA AND OTHERS, 


[Ox APPEAL FROM THE HIGH Court ÒF JUDÌCATURE AT Fort ` 
ə WILLIAM IN BENGAL. e 


e J 
Parinerskip business carried on by Hindu family—Susi for dissolulion— 
Other matters in dispute between members? of family—Agreement to refer 
all matters in dispute to arbitralion—Arbitration Act ‘(IX of 1899)—Cévit 
Procedure Code (Act, V of 1908), Second Schedule—Order in suit referring 
matters in difference therein to arbitration—Amard dealing with all 
matters in dispute in the family—Award void for exceeding the order. 


A business was carried on in partnership between an uncle and his two nephews, 
who belonged, to a family within which there eventually developed many differ-, 
ences and disputes apart from the partnership. Upon the death of the uncle, one of 
the nephews instituted a suit against the other members of.the family (but not 
his uncle’s widow) for dissolution of the partnership, accounts, and for the appoint 
ment of a receiver. After the plaint had been filed, the adult members of the fami- 
ly, including the uncle's widow, executed an agreement appointing arbitrators “for 
the settlement of all matters in dispute amongst them" and agreeing to abide by 
their decision in respect of the disputes and “f in respect ofthe proceedings in 
Court with regard to this matter before this day." The plaintiff nephew then 
petitioned the Court in the suit for an order sanctioning the arbitration in pur- 
suance of the agreement under the second schedule, Civil Procedure Code. The 
Court, however, made an order referring to arbitrators only the matters in. ques- 
tion in the suit, The award issued by the arbitrators purported to embrace and 
adjudicate upon matters relative to the partnership, as well as all other matters 
in dispute within the family : 


: Held, that such award exceeded the limits of the order of Court, and was 


void under the Civil Procedure Code, second schedule. 

An award made otherwise than ín accordance with the authority by the order 
conferred upon the arbitrators is an award which is “otherwise invalid” and which 
may accordingly be set aside by the Court under para 15, second Gchedule, 


Civil Procedure Code. 3 
* 


Appeal from an order dated rgth July 1923 of the High Court, 

^ Appellate Jurisdiction (Mookerjee and Rankin, -JJ.) affirming an 

order of the same Court, Original Civil Jurisdiction (Greaves, J.) 

dated 24th July 1922, upop an application to set aside an award of 
arbitrators, 


Appeal by the Plaintiff. : 
_ Suit for dissolution of partnership. 
The facts appear from the judgment.of their Lordships. 


é 
Vor, XLÍIL] PRIVY COUNCIL. e 15 
L, deGruyther K. C. and W. Wallach for the Appellant > ro 
The document dated rrth May 1922 appointing arbitrators for : 1925. 


settlement of All disputes between the parties who executed it was ° Ram 
legally valid under the Arbitration Act, and the award is valid as the : 
arbitrators acted within the scope ‘of the submission and within their Duis crx 
jurisdiction : Darlington Wagon Co, v. Harding(1); Mohammad 

Newaz v. Alam Khah (3): Bhajakari,v. Bekary Lal. Even if part 

of the ‘award is, excessive, the Court may, eliminate that part 

and confirm the rest under 9section r2 of the second schedule to 

the Civil Procedure Code : Johnstone v. Cheape (4) ; Caledonian Ry. * ' e 
Co. v. Lockhart (5); Buta v. Municipal Comm. Lahore (6); Amir © 

Begam v. Badruddin (7) ; Hemantakumari v. Midnapore Z. Co. (8) 

In any event the High Court should have held that all parties had 

waived any objection to the arbitrators’ deciding matters which 

Were outside the scope of the suit. 


W. H. Upjohn K. C, Sir G. Lowndes, K.C. and K. V. L. Narasim- 
ham for the Respondents: The award is totally invalid as (a) it 
- dealt with matters outside the scope of the suit ; (b) relative to 
matters within the scope of the suit, the arbitrators exceeded the 
terms of their authority ; (c) it affected the rights of Anardeyi, the 
uncle’s widow, who was not joined as a party to the suit. Further, 
the arbitration was‘conducted in a manner not contemplated by law, 
. inasmuch as it was a simultaneous and joint arbitration under 
the agreement of the rrth May 1922 and upon the order of reference 
of the Court, in respect of matters within and without the 
scope of the suit and between persons some parties and others 
strangers to the suit, And it was impossible for the Court to pro- ý 
nounce judgment or pass a decree upon the award as framed. 
Ghulam Jilani v. Muhammad Hasan (9); Baillie v. Edinburgh 
Cil Co. (10) ; Hart Singh v, Kankinarah Co, (11) referred to. 
* The Judgement of the Board was delivered by 


Lord Blanegburgh :-—This appeal is from an order of the 


«@ High Court of Judicature at Fort William in Bengal, exercising October, 20. 
e 
(1) (1891) L. R. s O. Be 345. 
(2) (1891) L. R. 18 1, A. 73 3 1. L. Ra 18 Calc. 414. j 
(3) (1906) I. L. R. 33 Calc. 881 ; 4 C. L. J. 182. * 
(4) (1817) 5 Dow, 247. . — (s) (1860) 3 Macq. H. L. 808, . 


* (6) (1902) Le R. 29 1, A. 168; I. L, R. 29 Calc. 854. 
(7) (1914) I. L. R. 36 All 336 ; 19 C. Ls J. 494. : 
(8) (1919) L. R. 461. A. 240 ; L L. R. 47 Calc 485 ; 31 C. L. J. 298. i 
(9) (1901) L. R. a9 1. A. $1 ; I. L. R, 29 Calc, 167. 

e 


(10) (1838) 4 C & F. 659. (11) (1920) 34 C. Le ]. 39. 


e 
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appellate jurisdiction and in effect. affirming an order made by 
Mr. Justice Greaves, sitting in the exercise of the ordinary original 
civil jurisdiction of the Court. Both were orders propounded in 
a suit for the dissolution of a partnership, and their result was to 
set aside an award of arbitrators so far as that award affected to 


© 
Lord Blaneshurgh. deal with matters in question in the suit, The appellant upholds 


the dward and asks that the orders setting it 'asifle be discharged. 


The circumstances are somewhat involved and? in detail, elabo- 
rate. It will be possible, however, as their Lordships hope, to 
state the facts in a summary form without endangering such accu- 
racy as is requisite for the purposes of their judgment. 


The disputants are desce ndants of one Nandram Chamria, and 
their disputes are to a large extent, although not altogether, 
traceable to questions concerning the division of tbe estate of one, 
of his sons— Hardatroy Chamria—whose position in the family 
with his relationship to the parties before the Board appears in the 


following pedigree, taken from the judgment of Mr. Justice 


Mookerjee in the Appeal Court. 
Nandram Chamria 


Mitre emo 





| | 
Gorakhram Hardatroy Chamria 
" Annardeyi 








"M m T PEN E” Mosi 
(Plaintiff) M. Surji 
(adopts Keshabdeo) Keshabdeo 

The suit, No. 120 of 1922, related toa business of brokers and 
bankers carried on under the style of Hardatroy Chamria and 
Company. The business originally had. been started by Hardatroy * 
alone. Some years later he took into it, first as an assistnt, then 
as a partner, his nephew, the plaintiff and present” appellant, Ram 
Protab Chamria. The appellant's share as a partner was, in its 
origin, two annas; subsequently, it became one of five annas. 
Later still, the appellant’s. brother, Amlokchand, was admitted a 
partner with a two annaf share. He died, however, in rgrr, -and 
after his death .the business was „carried on by Hardatroy and the 
appellant, together, -Hardatroy being treated as: possessed of an 
eleven annas’ share and the appellant of the remaining share of five 
annas. By an indenture dated the zst October, 1916, and made 
between Hardatroy and the appellant, it was agreed that this: partner- 


9 


* 


ship should continue for ao years. Thers is no further reference in 
the appellant’s plaint to the two annas’ share which belonged .to 
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Amlokchaod at the time of his death. The appellant appearse 


to treat it as merged in the shares of himself and Hardatroy. This 
position, however, is not accepted by the representatives of Amlok- 
"chand's estate, as Will later appear. 


Amlokchand left do iss ue but hewas survived by his wife, the 
respohdent, Mugammat Surji, and on her expressing a desire to adopt 
as a son to her defeated husband, Hardatroy’s youngest son 
Motilal, Hardatroy, so it was alleged by the appellant, agreed, with 
the appellant's consent, to admit Motilal to the firm setting aside for 
his benefit a two annas’ share out of his own share of eleven annas. 
This arrangement, however, if it became effective at all, was almost 
immediately superseded by an agreement in writing dated the 16th 
November, 1916, to which Hardatroy, his three sons, the appellant 
and Musammat Surji were privy or parties and under which in 
effect  Hardatroy retired from the firm and it’ was agreed that 
the business should, as from rat January, 1917, belong in stated 
shares to the appellant, to the son to be taken in adoption by 
Musammat Surji, and to the three sons of Hardatroy, viz, Durga 
prosad, Radhakissen and Motilal—with a variation in interest as 
between these three, if Motilal proved to be the son to be taken in 
adoption to Amlokchand as contemplated. 

By an agreement of even date entered into by Musammat 
Annardeyi, Hardatroy’s wife, and his three sons, but to which the 
appellant was not a party, an arrangement was embodied with 
reference to the division of his property on the death of Hardatroy, 
an event then apparently regarded as imminent. The property 
dealt with by this agreement in terms extends to Hardatroy’s in- 
terest in the partnership, although that interest appears to have 
been disposed of, and differently, by the agreement already set 
forth.e It is stated in this second agreement that it had become 
necessary in onder fo settle the disputes which had arisen regarding 
the rights of Durga Prosad who, unlike each of his younger brothers, 
was an adopted son and not a natural son of Hardatroy. 

In the following month Hardatroy died. The appellant's case, 
as set forth in his plaint, then was that tife business, since the date 
when the first agreement of the 16th November, 1916, became 
operative, had been carried on upon the basis of that agreement 
but that Musammat Surji had not adopted Motilal. On the 
contrary, she had put forward Keshabdeo, a son of Durga Prosad, 
as the son whom she had adopted to her late husband. The 
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P. C. appellant disputed both the factum and the validity of such adop- 
1925. tion, further alleging that Durga Prosad had drawn out of the firm 
ded about twenty-one lacs without the knowledge of any of the parties, 
E that he had taken forcible possession and refused inspection of the 


Durga Prosad. partnership books, that he was making unauthorised entries therein 
Lord Blanesburgh, to suit his own purposes and that he had been guilty of gross mis-« 

nd conduct in the affairs of the partnership and, towards the partners. 
Accordingly, the appellant claimed . dissolution ‘of the partnership, 
accounts and a receiver? He cited as defendants to the suit, Durga 
Prosad, Radhakissen and Motilal, Musammat Surji and Keshabdeo, 
z e It Will be noted that Annardeyi, Hardatroy's widow, is not a party 

to the proceedings. 





The plaint was filed on rath January, 1922. No written state- 
ments have ever been put in, but it may, their Lordships think,* 
be fairly gathered from his plaint that thé only questions which the + 
appellant, at all events, desired to raise in the suit were, first : 
whether the adoption of the infant defendant Keshabdeo had ever 
taken place ; whether it was valid if it had ; and who, on either 
view, were the persons interested and in what shares in the part- 
nership, which was treated as one constituted by the agreement of 
the 16th November, 1916 ; and secondly : whether the allegations 
made by the appellant against Durga Prosad were, ií established, 

" sufficient to entitle the appellant to the decree of dissolution which 
he sought. 


But these did not comprise all the matters of difference then 

existent in the family of Nandram Chamria, First of allfin the 

: appellant’s own immediate branch of it, there was apparently a 

serious dispute between him and Musammat Surji upon the question 

whether the appellant and Amlokchand were joint or saparate in 

estate ; there was another as to the rights of each brother in the 

ancestral or self-acquired property of their father Gorakhram ; there 

was a third as to the claim of Musammat Surji to certain company 

shares standing in the name of the appellant. "Next there was a 

question with Amlokchand’s representatives in which not only the 

appellant but the estate of Hardatroy was concerned: namely, 

whether Amlokchand's estate was entitled to his two annas or some 

, 958r sbare in the partnership as carried on prior to the rst 
* January, 1917, and at whose expense. In Hardatroy's branch of . 

the family again there were further serious questions, as to the 

e validity of the second agreement of the r6th November, r916, as. 

to the extent of his widow Annardeyi’s property, and as to the 


9 
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rights and interests in the property of Hardatroy, both of his widow P. C. 
and his three sons respectively. 1935. 
The moŝt striking feature of this second and third sets of * tn 
'disputes in relation to the question now before the Board is the v. 
Darga Prosad. 


interest in them ‘of Annardeyi who, as has been pointed out, was PAS 
not a party to the suitat afl. Nor can it fairly be gathered from Zord Blanesburgh. 
its terms, as their Bordships think, «hat any of these questiods are m 
either raised or foreshadowed in the appellgnt’s plaint. It may 
well be that some of thêm vould have been mooted in one or other 
of the written statements of the defendants when put in. But this s e 
must still remain in the region of conjecture. It sufficesto say that % 
none of them have so far become matters in question in the suit. 
After the plaint was filed the adult members of the family appear 
tó have come to the conclusion that all the questions in difference 
' amongst them should be referred to arbitration, and on the r:th 
May, 1922, Aunardeyi, Ram Protap, Durga Prosad, Radhakissen, 
Motilal, together with Keshabdeo, by Musammat Surji on his behalf, 
executed a document addressed to Rai Sew Prosadji Toolsan Bahadur 
Rai Narang Raiji Khaitan Bahadur, Banshidharji Khaitan, Jugal 
Kissoreji Birla and Sew Prosadji Gorodiya, appointing them 
` arbitrators “ for the settlement of all matters in dispute amongst 
ourselves” agreeing to accept whatever the arbitrators might decide 
with reference to the said disputes and ''in respect of the proceed- 
ings taken ia Court with regard to this matter before this day" 
agreeing that the proper parties would make in accordance with the 
directiogs of the arbitrators such applications as the arbitrators 
might think necessary. ` . i 
The terms in which this document is couched suggest very 
cogently to their Lordships’ minds that it was so far, at all events, 
the intention of all the parties to it that the proceedings in the suit 
« should become merely ancillary to the arbitration, if indeed they ^ 
were mot thereby to be entirely superseded. And if the application 
*made to the Court had been that all proceedings in the suit should 
be stayed and an order in these terms had been made thereon, 


— 


«- 


that doubtless would have been the result. But the application i 
actually made to the Court was not of that nature. It took the . 
form of a petition presented in the suit bf the appellant purporting . 


to act with the approval of all parties and referring to the agreement ® 
of the Irth*May, 1922, as “ an agreement to refer all, matters in 
dispute between them”: and it prayed, in effect, that the matters 
alluded to in the agreement should all be remitted to arbitration in 
accordance with its terms. , 


* 


* 
e ° e 
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But whatever may have then been the desire of the parties, 
including it may well be even Annardeyi, and whatever may have 


$ 
LÀ 


* been the belief of the arbitrators as to the terms of the erder actu- 
ally made, the Court had on that application no power to refer to - 


arbitration any questions between the parties to the«uit other than 
those in question in the suit or any questions .i which was con: 
cerned anyone not a party to the suit, Nor did i$ exceed its powers 
in this matter for by its order made on the a3rd May, %922, although 
not actually drawn up ‘until the following neonth, "what the Court 
did was to refer all matters in difference im he suit detuyen the 
parties to the suit to the final decision of the arbifrators named in 
the agreement of the rrth may, rgz2, in terms of that agreement, 
with consequential directions applicable to sucha reference, the 
minor defendant, Keshabdeo, being given liberty to appear in the 
proceedings through his attornéy. 

In their Lordships’ judgment the decision of this appeal really 
turns upon the effect of that order properly interpreted. It was an 
order made in pursuance of paras, 1 and a of the Second Schedule 


to the Code of Civil Procedure, and in the exercise of a power there- - 


by given to the Court to refer to arbitration matters in difference in 
a suit defined by itself in the order of reference. It is incumbent 
upon arbitrators acting under such an order strictly to comply 
with its terms. The Court does not thereby part with its 
duty to supervise the proceedings of the arbitrators acting 
under the order. An award made otherwise than in accordance 
with the authority by the order conferred upon them is, their 
Lordships cannot doubt, an award which is “ otherwise invalid" 
and which may accordingly be set aside by the Court under para. 
15 of the same schedule, 

. The difficulties in this case have all arisen from the fact that 
the arbitrators (misled it may well be by the attitude of the parties 
at the time of their appointment) have not fully appreciated the 


importance of the fact that some of the questions consensually , 


submitted to them were already the subject-matter of a pending 
suit to which one of the persons appointing them was not evena 
party. 

The arbitrators did nct wait for the Court's formal order on 


* the application of the 23rd May. They proceeded at once with 


the arbitration, and on the 27th May, r922, they published their : 


award. That award not only dealt with all the disputes above 
detailed but itis clear on its face that the arbitrators in no way 
discriminated between those disputes whjch were at issue in the 


e: 


— 
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suit and those which were not. The order of the 23rd May is 
recited as one ;— . 
“By which all matters in dispute between the parties were» 


i 


- referred to our arbitration provided that the arbitration is to be in 


terms of the said agreement dated the rrth May, 1922, and that 


"the attorney for the guardian ad Jitem :of the infant defendant be 


allowed to represest bim." e 


Ahd it is’qlear to their Lordships from the terms of the award 
itself—and there is exfrinfic evidence to the same effect—that in 
reaching their conclusions the arbitrators took a comprehensive 
view of the family situation and made an award which doubtless they 
regarded as just on the whole and as a whole, but which probably 
they would not, in any of its parts, have themselves made precisely 
fo the same terms, if the dispute thereby dealt with had alone or 
separately been submitted to them for adjudication. 

To illustrate by a striking example what their Lordships mean, 
they would point to the shares to be taken in the new partnership 
provided for by the award. These precise shares have apparently 
no counterpart in the shares taken in the dissolved partnership 
according to either of the agreements with reference thereto which 
the arbitrators themselves find to be binding on the parties. 

The award, an elaborate document, has been carefully analysed 
by the learned Judges in the Courts in India. Itis not necessary 
that their Lordships should again go through it in detail It finds 
both of the agreements of the 16th November, 1916, to be binding : 
it declares that the appellant and Amlokchand were not joint but 
separate in estate and—~a finding which vitally concerns the estate 
of Hardatroy—that they are respectively entitled to a five annas' 
and a two annas’ share in the partnership business up to the 3rst 
December, 1916: that the adoption of Keshabdeo was valid : while, 
with special reference to the partnership business, the award 
declases that the partnership is to be dissolved with effect 


- from the goth June, r922: it provides for a new firm being 


constituted as from the rst July, rgaa. It prescribes the 
shares in which the old partners are to be interested therein, and 
with reference to that partnership declares that in case any of the 
partners do not agree to the prescribede conditions he shall inform 
the firm in writing, whereupon bis capital will be returned to him 


' and his coenection with the firm shall cease and his share be 


e 
taken up equally by the remaining partners. This last is the only 
provision in the award for the satisfaction of the claims against 


the property and assets of the dissolved partnership of any partner . 


P. C. 
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P.C who does not choose to come into the new partnership. The 
1925; award contains elaborate further provisions for the adjustment 
Ran ‘of the other disputes above referred to. . 
Durga Prosad. In their Lordships’ judgment such an award is in no true sense 


ESA one made in obedience to the order of tbe a3rd May, 1922, While, 
ord ‘Blanesburgh. 
pip it would not be easy to segregate the findings with reference to 
the matters in question in the suit from those nof so in question— 
the findings in which Annardeyi was interested from „those in which 
she was;not—it is, their Lordships think, finpossible to uphold an 
award in relation toa suit the conclusions of which were plainly 
coloured, if not dictated, by the view taken by the arbitrators 
of other questions between the parties or some of them to which 
the suit had no reference. 


Taking even a narrower view of the matter the award so far as 
it purported to constitute a new partnership, giving to a party 
who refused to come into it only rights which were far below those 
to which as a member of a dissolved partnership he was entitled 
was not in their Lordships’ judgment an award in any way contem- 
plated or authorised by the order of reference. 


To the award when published Musammat Surji, as guardian ad 
litem of Keshabdeo, took strong exception, and on the sth July, 
1922, gave notice to the other parties to the suit of an application 
by her for an order that the award should be set aside or modified 
or corrected by expunging therefrom all passages relating to matters 
that were not in question in the suit, On that application Mr. 
Justice Greaves by order dated the 24th July, 1922, set aside the 
award in so far as it purported to deal with matters referred to in 
the suit. His order, as above stated was affirmed by the Appellate 
Court by an order dated the 19th July, 1923. Mr. Justice Greaves 
é based his decision primarily upon the view that the provisions of 

the award relating to the new partnership were quite unauthorised 
and invalid. The Appellate Court based their decision upon the 
ground that it was really impossible according to ‘the Statute Law 

° of India that one and the same arbitration should be held as Rankin 
J. expresses it :— 


e — “As to matters within thejurisdiction of the Court and matters 
e without the jurisdiction of the Court; between the parties to the 

suit and between them and other persons ; under the code. provided 

. by the Indian Arbitration Act and under the code provided by the 

" Second Schedule; under the superintendence and control of the 

. Judge who has seizin of the suit and of the Judge disposing of busi- 
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ness under the Indian Arbitration Act; partly upon an order of 
reference and partly under an agreement." 


Their Lordships desire to reserve their opinion upon the ques- , 


. tion whether there may not be exceptions to that comprehensive 

statement. š 
* They are satisfied, however, for the reasons they have given, 
that the order actually,made by one Court and affirmed by the 
other jas, in this case, the proper order to be made. 

They will acéordingly humbly advise His Majesty that this appeal 
therefrom should be dismissed and with costs. i 

W. W. Box & Co.: Solicitors for Appellant. 

H. S. L. Polak; Solicitor for Respondent. 


A. de M. 


Appeal dismissed 


PRESENT: Lord Phillimore, Lord Blanesburgh, and 
| Sir John Edge, . 


D. R, K. SAKLAT AND oraxnzs 
v. 
BELLA 


[On APPEAL FROM THE CuiEF Court or Lower Burma.] 


Trusi— T! nois of Farsi Fire«temple— Admission to sacred precincts of child of 
non- Farsi father-—Conversion of non-racial Farsi to Zoroastrian faith —Suit 
by members of Farsi community to exclude convert from use of Temple— 
Trespass-— Position of trustees. Injunction. 


in 1859, the Govern ment granted a piece of land at Rangoon to two Parsi 
trustees upon trust to maintain it ‘as a cemetery and to the free use of persons of 
the Parf denomination,’, and power was reserved to the Government to appoint 
new trustees, and to revoke the trust in case the land was applied to other uses. 
In 1868, another similar grant was made “upon trust to build and maintain upon 
the land a temple for the use of the Parsi population," and power was again ree 
served to the Government to nominate new trustees, and to revoke the grant if 
the temple was not erected within g year. Both,grants were renewed in 1882, 
and schemes were subsequently drawn up for the m anagement of the temple and 
burial. ground, that for the latter providing that it “was to be used for burying 
persons who shall at his or her death be actually professing the Zoeoastrian reli- 
gion and no other; "' and that “no one shall be taken to be actually professing 
the Zoroastrian religion who has not been duly invested with the Sudra and Kusti, 
in accordance with the rites prescribed by that religion,” 
. 
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In 1915, a person, whose father was a Goanese Christian, and mother a Parsi, 
was converted to or initiated into the Zoroastrian religion, and began to attend 
the temple, and, within the sacred precincts thereof, face the sacred fire and 
perform the ceremonies in common with other worshippers. 


In an action instituted by certain members of the Parsi community against 
the convert for an injunction restraining her from using the temple or attending 
its ceremonies: Held (a) that only those are entitled, af of right, to the benefits 
of the Temple, and to use, attend or participate in the’ reffgious ceremonies pere 
formed there, who are professing members of the Parsi community i.e? racial 
Farsis or persons deemed after a long lapse of ageg to€be racial Parsis, and conse- 
quently mere converts to the Zoroastrian religion were not such racial Parsis, and 
not within the contemplation of the donors or founders of» the aforesaid trusts, 
and bad therefore no right of, and may be excluded or expelled by the trustees as 
a trespasser from, entering the temple ; but (b) this conferred no right upon the 
beneficiaries of the trust, apart from and without the intervention of the trustees, 
of directly suing persons outside the foundation who seek to benefit by it; (f) 
whether the subject-matter of a public or charitable trust is the rendering of some . 
convenience or service of such a nature that it will not hurt the Jawful recipients 
if others outside the foundation share with them, the trustees are not bound to 
exclude such latter person: D. M, Petit v. 9. 9ijfibhai. (1) ; Rez v. Grundon. Ex 
parte Devison, (2) referred to. 


If what is prayed for js, not a general declaration as to the persons who are 
objects of the trust, or a construction of ‘the scheme, or an order upon the trustees, 
the proper plaintiffs in the action, are not the beneficiaries of the trusts of the 
temple, unless itis established that the juxtaposition of the two sets of persons 
in temple is (for ‘example, among the different castes of Hindus) so repugnant to 
their habits of mind that the entrance of one set therein entails the departure of 
the other, so that it is, as it were, trespass to the person, and not trespass into 
the premises ofthe Temple: Anandrav B. Phadke v. Shankar D. Charya, (3) 
referred to. e 


As regards the racial claim, maternity is of no importance. 


When property is set apart for public or charitable uses, it will bea malvere 
sation to apply any of the funds for persons who are not objects of the trust. 
Those who are objects of the trust must have all the benefits they require, and 
if there is a surplus, it must be left to the Courts to make a cy:pres applica- 
tion of it. Bnt when the subject matter of such a trust or charity is therender- 
ing of some convenience or service of such a nature that it will not hurt the, 
lawful recipients if others share with them, the trustees are not bound to exclude 
persons who have no legal title to share. They may do so; they may treat all 
such persons as trespassers. But if they choose to admit the benefit of some park 
or garden established for a particular district some persons from over the border or 
to admit to a public library destined for a particular municipality persons from 
outside, or admit to the hearing of a lecture by a University professor persons not 
member of the University, this of itself furnishes no ground of complaint. If the 


(1) (1908) I. L, R. 33 Bom. 509. (2) Cooper’s Reports, 319. 


(3) (19883) I, L. R. 7 Bom. 323. 
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numbers admitted are too large or the persons are disorderly or unpleasant in P. C. 

their habits or in any way substantially interfere with the convenience or benefit NU 

of those for whom the endowment was created, the trustees may be required, —— | 
to exclude them. Butthe mere claim of A that B shall not share in sucha D. R. K. Saklat 
benefit because B is not within the terms of the foundation is not one that Courts Bella. 
ould encourage. — 


e æ 

The intrusion of an unbeliever into a place of religious worship 
might well be a cafe of substantial interference with the devotions “of wore 
shippers. ° : i : 

In a claim for an injunction to prevent a repetition of an alleged trespass, it 
must first be established that there was a trespass and one for which damages, e 
though possibly only nominal, could be recovered. But for trespass upon e 
land the only person to bring the action is the person in possession of the 
land. 
e A beneficiary or two or three beneficiaries of a trust for public purposes can- 
not bring a suit for trespass against an intruder, even though several other bene- 
ficiaries may agree to join with them. 

Quaere : Whether the use of the Fire-Temple by a person duly admitted 
to the Zoroastrian religion can hurt the feelings of the other Zoroastrians. 
or cause a substantial interference with the devotions of the worshippers, or 
a desecration of the temple so as to ground an action directly against the 
intruder. 


Appeal by the plaintiffs from a decree of the Chief Court, 
Lower Burma, Appellate side, (Robinson, and MacGregor, JJ.) 
dated the 28th July, 1920, dismissing their appeal from the decree 
of the said Court in its Original Jurisdiction (Young, J.) dated 
the 23rd April 1918. 


Thé facts appear from the judgment of their Lordships, 
A. M. Dunne K. C., Sir G. Lowndes K. C. and E. B. Raikes ` 
for the Appellants. l 
W. H. Upjohn, K. C. and W. Draper for the Respondent. 
The judgment of the Board was dèlivered by ° 


Lerd Phillimare :—The circumstances of this case are as 


October, 22. 
* follows: : 


Sometime in 1899 a Goanese Christian named Jones with his 2 
wife arrived in Rangoon. They were in humble circumstances, . 
and the wife applied for assistance to a Parsi of good position at «€ 


Rangoon, Bomanji Cowasji, stating that she too wasa Parsi. He 

* befriended her till he went to England in 1900 and then asked his 
brother Sapurji Cowasji to look after her and the child, to which 
she had just given birth, the respondent Bella. The father died ° 
and when her mother died shortly afterwards Sapurji, who was a 
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defendant in this suit, but died pending the appeal, took Bella into 
lis own house, and he and his wife treated her as their own 
* child. . 


When Bella was nearly r4, it was desired that the initiation - 


ceremony into the Zoroastrian religion called Navjot *should be per- 


Lord Fhillimore, formed for her, but the local Head Pfiest at Rangoon refused, 


chiefly because—as it appearg from his evidesce—he thought it 
would be unpopular with he Parsi community. A’dvantagé was 
then taken of the temporary presence ofe some othér priest, who 


performed the ceremony; and after that invitations were sent. 
* by the Head Priest to Bella to come with Sapürji and his wife 


to the Temple on festival days. Three such ‘invitations 
were sent, the High Priest said, with tbe expectation that they 
would not be accepted ; but on the third occasion, being arst 
March, 19:5, Sapurji brought her and put her within the 
sacred precincts facing the sacred fire, and in such a position 
that she went through all the ceremonies like other wor- 
shippers. 

This proceeding gave great offence toa number .of members 
of the Parsi community in Rangoon, and on the 3xst March, this 
suit was brought by three members of the Parsi community, who 
stated that they brought it not only of their own behalf but on 


behalf of a large number of members of the Parsi community at- 


Rangoon, against Bella and against Sapurji, stating that the Temple 
was held on trust for the free and unrestricted use of the Parsi in- 
habitants in Rangoon professing the Zoroastrian faith, further stating 
that it was. alleged that the mother of Bella was a Parsi, and that 
Bella had beeen validly converted or initiated into the Zoroastrian 
religion, but denying that this was so or indeed could be 
so, and averring that the defendants had by their acts “not only 
wounded the religious feelings entertained by religiously inclined 
Parsis, but also caused the desecration of the said sacred 
Temple." 

In another paragraph of the plaint, they stated that only mem- 
bers of the Parsi community professing the Zoroastrian religion were 
entitled to the use of the Temple, to the access of the sacred pre- 
cincts and to attend, witness or take part in any religious ceremonies 

e held therein, and thatit was never the intention of the Parsi com- 


munity that the children of non-Parsi fathers should be allowed: , 


the use of the Temple. They further said that even assuming that 
Bella could be duly admitted-into the Zoroastrian religion, and 
assuming that her mother was a Parsi, even then she could not be 


- 


Li 
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considered a Parsi ora member of the Parsi population. They P. C. 
prayed fora declaration that Bella was not entitled to use the 1925. 
Temple ore to attend or to participate in any of the religious ' D R. K. Saklat. 
- ceremonies performed therein and for injunctions to restrain v. 
: s : Bella. 
her from entering the Temple and Sapurji from taking her d 
there. É ° Lord Fhillz more. 
Sapurji, in his @vnename and as guardian for Bella, put in. their 
written statement, In this it was contended that the plaint disclosed 
no cause of action, ¢hag the defendant Bella was entitled to 
attend the Temple and the ceremonies and caused no desecration m P 


by her presence and it was stated that her mother was a Parsi, æ 
that she had been brought up from early infancy as a Parsi and 

in the Zoroastrian faith, and that she came within the terms of 

the trust of the Temple. 

The following issues were tben settled : 

"r, Whether the plaint discloses any cause of action ? 

“2. Whether this suit is maintainable ? 

“3, Who are entitled to the benefit of the Fire Temple 

Trust ? 

'" 4. Is the first defendant the daughter of a Parsi mother ? 

" $. Is it possible for the first defendant, being a daughter of a 
non-Parsi father to be initiated (a) into the Zoroastrian Religion and 
(4) into the Parsi Community?” 

“6. If it was possible, whether the ceremonies adopted for the 
purpose were defective (the second defendant to give particulars 
of the ceremonies performed at the initiation of the first defendant 
within one week, and the plaintiffs to state within one week there- 
after whether, and if so, in what respects they contend that these 
ceremonies were inefficacious) : > 
and the case was set down for a preliminary hearing on the first 
and second issues. . 

The Judge decided these points in favour of the plaintiffs ? 
and thereupon some’ oral evidence was taken before the Judge 
at Rangoon and a mass of evidence covering 664 pages of the 


record Was taken on commission at Bombay. 9 
It appears that this was not the first occasion in modern times : 
in which the questitn of the admissibilitygof a ‘person who was not x 


a racial Parsi, but who had become a convert to the Zoroastrian , 
religion, to participate in the religious services and enter ang temples 
of the Parsis had arisen. 


In 1903 a French woman had declared that she had become 
a convert to the Zoroastrian religion and had married a Parsi 
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* 
gentleman of position at Bombay. Her claim to participate in 
religious worship had given ,rise to much excitement in the Parsi 
* community, and seven Parsis, one of whom was the Fren¢h woman's 
husband, had brought a suit in the High Court of Bombay against 
the trustees of the Parsi endowments, first making a*general case of 
some misfeasances requiring the  intervefition« of the Court, and 
secondly claiming a declaration that the trast deeds ought to be 
construed as admitting to their benefits any person "professirtg the 
Zoroastrian religion whether a racial Pars of not. 


After a prolonged litigation, this suit, except in so far as ft pray- 
ed for a correction of the general misfeasances, was dismissed ; 
and the Judges, for  reasoas which will have to be more 
minutely entered into, held that the various endowments were 
limited to the use of people who as well as being Zoroastrian were 
also racial Parsis, But the controversy had not been forgotten, and 
its echoes are to be heard in the evidence given on commission in 
the present case, 


Young J., in the preliminary judgment given in the present 
case, held that the plaintiffs could not sue for trespass on land or 
in the Temple, but that they might have a third cause of action 
which he described as an interference with their right to exclusive 
worship, He thought that they had sufficiently alleged this right 
and its infringement, that the right was one which had been often 
upheld by the Courts, and that the suit could be brought without 
joining the trustee or without obtaining the consent of the Advocate» 
General, When he came to his later decision upon th€ whole 
case, he: described the injury as “aninjury to the plaintiffs 
individual right to worship undisturbed by the intrusion of a person 
not belonging to their faith,” and applying his mind to the fifth and 
sixth issues, he held that Bella could be initiated into the Zoroas- 
trian religion and into the Parsi community ; that the ceremonies 
adopted for the purpose were sufficient, aude that therefore there 
was no intrusion of a person not belonging to the plaintiffs’ faith, £ 
and it became immaterial to decide issues three and four. Accord- 
ingly he dismissed the suit. 


When the matter came before the Chief Court, on appeal, 

e the Judges, though apparently they heard one continuous argu- 
ment, gave two judgments: the first in respect of the preliminary- 
issues. In* this they confirmed the actual decision of Young J. 


* but enlarged the plaintiffs’ cause of action, saying that they might 


treat itas an injury to themselves, that Bella, even though she 
* a ~ 
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were a Zoroastrian, yet not being a Parsi, came to the Temple 
Worship. 
This made it necessary for the Judges in the Chief Court to deter-. 
mine the third issue, viz., who are entitled to the benefits of the Fire 


Temple Trust; and they held that it was a trust for a religion and not 


‘for a race. They then hdd io agreement with Young J. that Bella 


could be and was eonverted or initiated into the Zoroastrian religion, 
and therefore they concurred with him in dismissing the suit. 

The Judges in the Chief Court took the view that the fourth 
issue might also have been decided in favour of Bella, £e, that 
her mother was ‘a Parsi, but that this fact was unimportant, 
except as leading up to her conversion or initiation. Their Lord- 
ships agree with this. In their view it is settled that as regards 
the racial claim, maternity is of no importance. 

The appeal to their Lordships’ Board has raised among other 
questions the actuality and validity of Bella’s conversion and initia 
tion ; but on this point their Lordships see no reason for differing 
from the judgment of the Chief Court. 

In the great controversy in the Bombay case, Dinsha Manekjt 
Petit v. Jamsetfi /ijibhai (1) the two learned Judges (one of 
whom was himself a Parsi), came to the following conclusions thus 
expressed by the Parsi Judge, Davar J. :— 

"rfr. That the Zorosasttian religion not only permits but enjoins 
the conversion of a person born in another religion and of non- 
Zoroastrian parents. 

“2. That, although such conversion was permisible, the Zoroas- 
trians, ever since their advent into India 1200 years ago, have 
never attempted to convert anyone into their religion. 

“3, That there is not a single instance proved before the Court 
of a person born of both non-Zoroastrian parents ever having been 
admitted into the Zoroastrian religion professed by the Parsis in 
India.” 

It is true that as regards the quantum of the necessary ceremo- 
nial on initiation, Davar J. expressed an opinion that a piece of 
ritual called Burushnun was an essential part; but in this matter 
he was travelling outside anything necessary for the case before 
him ; and their Lordships do not find 4hat Beaman J., the other 


Judge, concurred with him as to this, and they think that the, 


. è * * € . 
" evidence given in the present case warranted the decision to which 


the Chief Court came that this additional ceremonial was not 


necessary. 


(1) (1908) 1. L. R. 33 Bom,,509, 
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It follows therefore that the points which their Lordships have 
now to determine are whether the trusts of the Temple are for the 


«benefit of all persons professing the Zoroastrian religion os limited to 


those who, professing that religion, are also racial Parsis inthe - 
sense in which that word is understood in the Parsi community ; 
and secondly, whether if Bella, not being*a ragifl Parsi, is not a 
person within the benefits of the Temple Trust, this fact gives the 
plaintiffs any right of direct action against her and against her 
guardian. e ° 

The contention on behalf of the plaintiffs was the same as that 
of the contention of the defendants in the Bombay case, namely, 
that all these trusts were intended for Parsis in the limited sense, 
£eSi;i— 

“ First.— The descendants of the original emigrants into Indig 
from Persia who profess the Zoroastrian religion. 

“ Secondly.—The descendants of the Zoroastrian in Persia who 
were not amongst the original emigrants, but who are of the same 
stock and have since that date, from time to time, come to India 
and have settled here, either permanently or temporarily, and who 
profess the Zoroastrian religion. 

“ Thirdly.—The children of a Parsi father by an alien mother, 
if such children are admitted into the religion or 'their fathers and 
profess the Zoroastrian religion." 

Now the origin of the Temple, the right to worship at which 
is in dispute in the present case, is as follows : 

Onthe 24th November, 1868, the Deputy-Commissioner at 
Rangoon, on behalf of Her Majesty’s Government, granted to 
Bajunji Cowasji and Sapurji Hirji a parcel of land in the town 
of Rangoon of a certain size “ upon trust to build and maintain 
upon the said parcel of land a temple forthe use of Parsi popula- 
tion," ‘ 

It was provided that the Bopills: -Commissioner might norginate 
new trustees, and that if a Temple was not erected within a year, 
he might revoke the grant. 

On the r4th August, r88a2— probably because there had 
been delay in building the Temple—a re-grant was made to new 
trustees upon trusttfor the same intents and purposes as the old 
grant, with like powers to appoint new trustees and a similar 
power of revocation if no temple was built within a year.. 

Previously on the rrth January, 1859, the then Deputy-Com- 
missioner had granted to two Parsi gentlemen another piece of land: 
upon trust to maintain it “as a cemetery and to the free use of 


— 


p I 
Vor, XLII] PRIVY COUNCIL. i $1 
. è . e 
persons of the Parsi denomination.” There was a similar power P. C. 
given to the Deputy-Commissioner to appoint new trustees ^ :9as. 


and a power of revocation in case the land was applied to other» p, R.K. Saklat 
uses. This grant was again renewed also on the r4tb August, 
1932. n 

Some disputes faving* arisen as to the Temple, a suit was Zord Phillimore. 
brought to have a wewe trustee appointed, and a scheme of manage- 
ment framed ;*and on the 2oth March, 1889 the Recorder appointed 
Bajunji Cowasji sole tfustee and ordered a scheme to be framed. 

About the same time, a similar suit had been .brought in œ 
respect of the bürial ground, and by an order of the same date e 
the same person was appointed trustee and a similar order to 
frame a scheme was made. The scheme in respect of the Temple 
gave the trustee charge of the Temple and its appurtenances 
with duty to manage and improve as funds permitted and power 
to build a range of shops on part of the trust lands, borrowing 
money for the purpose. After repayment of monies borrowed 
the rest was to be applied for the current expenses ofthe Fire 
Temple and the Parsi Burial Ground. In this way and to this 
extent the two properties were brought together. 

When the scheme for the burial ground was to be framed, 
there was a serious dispute with regard to children of Parsi fathers 
who died without having gone through the ceremonies of initiation, 
and eventually the scheme was framed in the following words : 

“I. The Burial ground shall be used for burying persons who 
shall at his or her death be actually professing the Zoroastrian reli- 
gion and.no other. 

" Explanation.—No one shall be taken to be actually profess- 
ing the Zoroastrian religion who has not been duly invested with 
the Sudra and Kusti in accordance with the - rites prescribed by that 
religion, provided, nevertheless, that children born of fathers ° 
following the Zoroastrian religion, and brought up in that faith, and 

. dying before the age of 14 years and tbree months, without having 
been invested with the Sudra and Kusti, may be taken to be actually 
professing the Zoroastrian religion, but children dying after having ° 
attained that age without having been invested with the Sudra 
and Kusti shall nôt be taken to havee professed the Zoroastrian 
religion unless his or her investiture was prevented by unforeseen e 
* and unavQidable circumstances,” 

It is suggested for the defendants that this document shows 
that the stress of the matter was laid upon the religion and not 
upon the race. 
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Bella. 
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One other document must be mentioned. Apparently „it 
took a long time before the Temple or atany rate the present 
* Temple was built, and on the zoth August, t9o4, Bajuñji Cowasji 
executed a deed of declaration of trust reciting that he and bis 
brother had built at their charge a fire temple upon the trust 
lands so that the same might form part bf the" said trusts and be 
forthe use of the Parsi inhabitants of Rengeon, and purporting 
to declare for himself and his successors- in office tat he held the 
fire temple “for the use of the Parsi intmbiants of Rangoon free 
and unrestricted but subject notwithstanding to the tenetsof the 
pure Zoroastrian religion and to the scheme prescribed by the 
Court.” 

The defendants at their Lordships’ bar contended that this 
was an attempt to alter the trust andas such should be rejected, 
but in their written statement they accepted it as a valid document. . 
So far as it goes, it rather makes in the plaintiffs’ favour, but their 
Lordships are not disposed to attach grave importance to it. 

The Chief Court—as already stated—considered that the effect 
of these documents was to impose a trust for the benefit of persons 
professing the Zoroastrian religion and no others. 

- Their Lordships agree with the latter part of this proposition. 
Parsis who cease to be Zoroastrians have, in their Lordships’ view, 
no claim, But upon the whole and after much consideration they 
think tbat the benefits are confined to persons who possess the 
double qualification of Zoroastrians and racial Parsis. 

The judgment in the Bombay case travelled over much ground— 
indeed, in their Lordships’ opinion, much unnecessary ground—but 
both Judges came to tbe conclusion that the various trusts in that 
case must be construed as being confined to persons who were of 
the Zoroastrian religion and racial Parsis. "There were several trusts, 
and the expressions in the deeds were different ; but the word Parsi 
never appeared in them, and the word Zoroastrian or some ¢quiva- 
lent religious word was used. Sometimes the trusts were for the, 

: members of the Zoroastrian community of Bombay ; other phrases 
were similar. Nevertheless, both Judges came to the conclusion 
that they must be read as bas been already stated. 

Davar J. thus expressej himself :— d 

“A Juddin” (that is a Gentile) “may become a Zoroastrian, but: 
how he ever could posssibly become a member of the “Holy Zoro 
astrian Anfiman of Bombay” or be one of “the members of the 
Zoroastrian community of Bombay” or become one of “the Anju- 
man of the Mazdiasni faith" passes my comprehension. A Juddin 
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converted to Zoroastrianism had never come into existence. Such 
a person could not possibly have been within the contemplation of 
the donors and founders : the possibility of such a being coming into 


: existence would be so new and novel that if the donor ever con- 


ceived such an idea and intended to include him in his benefaction, 
he would certainly designate him separately and specially, and not 
include him in the general description of the community of his then 
existing coreligjonists and their descehdants.” 

Beaman J. said :—, š . 

“The question is not whether the Zoroastrian religion permits 
conversion, but whether, when these Trusts were founded, the 
Founders contemplated and intended that converts should be ad- 
mitted to participate in them." 


* In their Lordships! view the same line of reasoning applies to 


- the present case. The Parsi community had grown up to be such 


& distinct body, and admissions into it from outside had been so 
very rare, that at the time when these grants at Rangoon were made 
the Government must have intended that the Temple should be for 
the benefit of professing members of the Parsi community, 7.6, 
racial Parsis or people deemed after a long lapse of ages to be racial 
Parsis. 

But this does rot exhaust the matters to be determined on the 
present appeal. lt determines that the respondent Bella has no 
right of entering into the Temple and may therefore be excluded or 
extruded from the Temple by the Trustees, They can treat her as 
a trespasser. But it does not follow that they are bound so to treat 
her. Still less does it follow that in an action to which the Trustees 
are not parties, and in which therefore no indirect remedy can be 
obtained, a direct claim can be supported as if for a tort committed 
by Bella or her guardian. 

When property is set apart for public or charitable uses, it will 
be a malversation to-apply any of the funds for persons who are 
‘not objects of the trust, Those who are objects of the trust must 
have all the benefits they require ; and if there is a surplus, it must 
be leít to the Courts to make a cy-pres application of it. But when 
the subject matter.of such a trust or charity is the rendering of 
some convenience or service of such a nature that it will not hurt 
the lawful recipients if others share with them, their Lordships are 
aware of no case in which it has been held that the Tmstees are 
bound to exclude persons who have no legaltitle to share. They 
may do so;they may treat all such persons as trespassers and say : 
Sic volo sic jubeo, stet pro ratione voluntas, But if they choose to 

" | . < 
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admit to the benefit of some park or garden established for a parti- 
cular district some persons from over the border or to admit to a 
public library destined for a particular municipality persons from 
outside, or what is perhaps a nearer analogy, admit to the hearing of 
a lecture by a University professor persons not members of the 
University, this of itself furnishes no ground af*complaint. If thè 
numbers admitted are too large or the persoys are disorderly or 
unpleasant in their habits or in any way substantially* interfere with 
the convenience or benefit of those for whom the “endowment was 
created, the Trustees may be required to exclude them. But the 
mere claim of A that B shall not share in such a benefit because 
B is not within the terms of the foundation is not one that Courts 
would encourage. 

Many illustrations of this doctrine could be drawn from the 
history of English institutions. The great schools of Westminister, 
Eton and Winchester arose from small nuclei, namely, a fixed 
number of endowed and privileged scholars taught by appointed 
masters, They have become what they are because unprivileged 
boys in greater numbers have been allowed to benefit by the services 
of the appointed masters, and to use the school class-room and play- 
grounds, 

The statutes of the colleges in Oxford and Cambridge make 
provision for the education of a fixed number of students or scholars 
privileged and endowed. Many, if not most, of them make no pro- 
vision for the admission of other members in statu fupillart. But 
“commoners,” so called, though their legat position is merely that 
of boarders [Rex v. Geundon, Exp. Davison, (1)] have been for 
several centuries admitted equally with the privileged scholars to the 
benefits of the colleges, particularly to the: use of hall, library and 
chapel. 

The intrusion of an unbeliever into a place of religious: worship 
might well be a case of substantial interference with the devotions 
of worshippers. But the plaintiffs have failed to make out that. 
Bella was not a Zoroastrian. They suggested indeed that her con- 
version was impossible, or at any rate that it had not been com- 
pleted by due initiation ; but their Lordships agree with the Judge 
of first instance that thisesuggestion was not ‘established ; while, 
except in the evidence of one unsatisfactory witness, there was no- 
thing to show that Bella’s presence would be thought to cause 
deseciation, if once it was accepted that she was a Zoroastrian. 

Also, if it were a question of caste and worshippers of a higher 
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caste would be defiled by the presence of a lower caste, as in 
Anandrao Bhikaji Phadke v. Shankar Daji Charya (1) this would 
be a serious disturbance. As was said in that case :— 

“This right is one which the Courts must guard as otherwise all 
high caste Hindus would hold their sanctuaries and perform their 
worship only so far as* those of the lower castes chose to allow 
them.” Tom ° i i 

But'this claim, is again not established. Indeed, what may be 
called the quasi-caste claim*%is not even suggested in the pleadings. 
It is the*wounding of religious feelings and the des ecration of the 
Temple which are put forward. 

Their Lordships have now to consider the relief which the plain- 
tiffs have sought in this suit. They have not sought fora general 
declaration as to the persons who are objects of the trust. They 


“have not sought fora construction of the scheme, or for any order 


to be made upon the trustee, nor have they made the trustee a party. 
For this they would probably have required the consent of the 
Advocate-General. They pray in the plaint “‘ fora declaration that 
the defendant Bella is not entitled to the use and benefits of the 
Parsi Fire Temple in Dalhousie Street known as 'Captain's Agiary or 
Dhurraymair’ or to the use and benefits of the buildings standing 
on the said trust land or to attend at or participate in any of the 
religious ceremonies performed thereiv.” 

Then they claim an injunction to restrain the defendant Bella 
from entering and the other defendant, now dead, from bringing 
her into the temple to attend the religious ceremonies. This is a 
claim for an injunction to prevent tbe repetition of an alleged tres- 
pass. It must therefore first be established that there was a trespass 
and one for which damages, though possibly only nominal, could be 
recovered. But for trespass upon land the only person to bring the 
action is the person in possession of the land, that is, the trustee. 
That a%eneficiary or two or three beneficiaries of a trust for public 
purposes may bring a suit for trespass against an intruder is a novel 
principle of jurisprudence ; and the case is not made stronger by 
the suggestion that several other beneficiaries agree with them. 

It may be that in India it would be convenient in some cases 
to allow such a suit, and the judgment fn 7 Bombay Reports may 
form a precedent. But, if so, the circumstances must be as power- 
ful as in thae case. It must be established that the juxtagosition of 
the two sets of persons is so repugnant to their habits of mind that 
the entrance of one set into the Temple entails the departure of the 
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P. C. other, so that it is as it were trespass to the person. 


1925. * As already stated, no such case has been established, and 
> DR pa aklat " therefore it is not necessary to discuss the principle on" which the 
7, judgment in 7 Bombay Reports is founded and which was indeed ' 
nd accepted by the Judge of first instance in the present case, The 
Lord Phillimore, — facts do not warrant the claim, if it be a sound tae, and no injunc- 
me tion can be granted. e — 
With regard to costs, the learned Judge of “first inStance, 
while giving the defendants the general c@sts*of the action, thought 
+ i that both sides were to blame for the inordinate length’ of the 
Bombay commission and made the plaintiffs pay two-thirds only 
of the defendants’ costs of the commission. 
If any costs of the action were to be given, some similar provision 
should be applied. But, upon the whole, their Lordships feel tHat 
the plaintiffs have failed in greater part of their suit, and that * 
the giving to them of a declaration is an indulgence. They were 
given the costs of the preliminary issues before Young J. and the 
costs of so much of the appeal as related to those issues, These 
they keep, and the orders against them in respect of other costs in 
the Courts below will be discharged, and there will be no costs of 
this appeal. Their Lordships will humbly recommend His Majesty 
that this appeal be allowed, that the judgment of the Chief Court 
be varied, and thata declaration be made, namely, that Bella was 
not entitled,‘as of right, to use the temple, or to attend or to parti- 
cipate in any of the religious ceremonies performed therein, that 
except as to the costs awarded to the plaintiffs ia the Court, of first 
. instance, and in the Chief Court , there be no costs in the Courts 
below, and that there be no costs of this appeal. 
A. M. Bramall: Solicitor for Appellant. 
Waterhouse & Co. : Solicitors for Respondents. 
A, de M. Appeal allowed, . 
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Before Mr. Justice Chotener. 
R. M. WATSON, 


2 ° 2. 
å «+ E E. WATSON AND ANOTHER,* 


. 9 
Marriage dissolution of—Misconduct —Proo/, nature of-—Burden of proof — 
Condonation. . 


In an application for dissolution of marriage, the duty of the petitioner is to 
show that on or between the dates specified in the petition, the respondent was 
guilty of misconduct with the co-respondent and that must be a matter of proof 
“upon evidence. Direct evidence is not ordinarily available but there ought to be 
such clear and cogent evidence both as to inclination, opportunity and conduct as 
to lead to the inevitable inference that the offence has been committed, The 
evidence must at all events be of such a character as would lead the Court to the 
conclusion that no other inference than that of misconduct can be derived from it. 

The burden of proving the misconduct is upon the petitioner. 


The withdrawal of previous charge against the co-respondent amounts in law 
to a condonation of such offence if committed prior to that date. 

Application for dissolution of marriage by the husband on the 
ground of wife's adultery with the co-respondent. 

The material facts appear from the judgment. 

Messrs. R. C. Bonerjee and JV. M. Chatterjee for the 
Petitioner. 

M?. A. A. Avetoom for the Respondent (F. E. Watson). 

The judgment of the Court was as follows : 


Chotzner, J: The petitioner, Robert Watson applies to the 
Court for the dissolution of his warriage with his wife, Frances 
Watson, on the ground of her adultery with the  co-respondent 
Samyel Mac Farlane. The respondent has filed an answer deny- 
ing the charge. ° 

The co-respondent has not appeared. 

The admitted facts of the case are that the petitioner and the 
respondent were married on the 18th July 19r4 according to Chris- 
tian rites and fotms at the “Sacred eHeart of Jesus” Church at 


Dhurrumtollah Streeet in Calcutta. They lived together after thes 


marriage and had issue, a son; born on the asth January rors. 


About the end of 1920 difficulties arose between husband and 


‘wife and matters went so far that the petitioner brought a criminal 
SOriginal Civil (Matrimonial) Suit No. 21 of 1922. 
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aba charge against the present co-respondent in the Police Court. A 
1925 charge was framed by the Magistrate but before the case came to 


R. M. Watson trial it is said that friends of the parties intervened and tlfeir diffe- 


9. rences were adjusted. The Magistrate's order dated roth January 
F. E. Watson, , ; : 
decas 1921 records : “ Complainant does not wish to proceed with the case X 
Chotsner, J. — ag all differences have been settled. Complainaat is fully satisfied 
with thé explanation given by bis wife. Acctsetl undertakes not 
to interfere with the complainant and his wife in the future.” ° 
Strictly speaking, this evidence is only®refevant in the present 

e e suit as showing that the petitioner at one time had reason to sus- 
pect the co-respondent's relations with his wife but as it is admitted 
that subsequent to the withdrawal of the case, husband and wife 
again lived together for about a year, any misconduct which may 
have been charged at the time of the police case was evidently con 
doned by the reconciliation. 

On arzst January 1922 according to the petitioner and a month 
later, according to the respondent, a second rupture took place. 
The petitioner says that his wife left him in order to be free to see 
the co-respondent. The respondent says that she was driven out 
of the house by the violence, abuse and drunken habits of her hus. 
band. 


The petitioner charges that the respondent while living in Wood- 
burn Court committed adultery with the co-respondent between 
14th May 1922 and 7th June 1922. 
The present suit was filed on rst August 1922 but owing to 
causes over which apparently the parties had no control it @id not 
i come up for hearing although on the board on several occasions, 
till to-day. 

It is plain upon the pleadings that the burden of proving the res- 
pondents’ misconduct is heavily upon the petitioner. As I have already 
said the withdrawal of the previous charge amounts in law toa con- 
donation of such offence if committed prior to that date. The duty of 
the petitioner here is to show that on or between the dates specified 
in the petition, the respondent was guilty of misconduct with the 
co-respondent and that must bea matter of proof upon evidence 
$ ' which though it may not be direct mustatall events be of such a 

character as would lead the Court to the conclusioa that no other 
* inference than that of misconduct canbe derived from it. 

The petit€oner in the box very frankly stated that he himself had 

. no personal knowledge of any misconduct on the part of the respone | 

dent ; and his information came from two persons whom I under- 

e stood him to describe as private detectives, The evidence of these 
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two persons, therefore, is, for the petitioner's purpose, of the utmost 
importance and itis necessary when the interests at stake are so 


high to scratinise their statements closely. " 


The first of them is a man named Budri Singh. He was, accord- 
ing to his statement, formerly a durwan, When he came to Calcutta 
‘he had no employntent. His evidence is that he first came into 


touch with the petitioner through the petitioner's durwan, à man 


who omes frem the same village "as himself, He says that the 
durwan told him that JVagson saheb wanted* a man’ for some work 
or other and upon this he called upon Watson who told him that 
he would engage ‘him to follow the Memsaheb, meaning Mrs, Wat- 
son, and report to him daily what he saw and for his services he 
was to get Rs. 25 a month. His position is not that of the " private 
detective" spoken of by the petitioner, He was simply picked up 
by the petitioner's durwan apparently by chance and for no better 
reason than that the durwan wished, to do him as a co-villager 
a good turn and find him some employment. i | 

Badri Singh says that he only did the work of watching for one 
month and received pay from the petitioner for two months, and 
that the petitioner told him that any further reward would 
depend upon the result of the case. 


It is I think plain that a witness who is paidto get evidence will 
get evidénce, and it is also plain that a witness who has not been 


paid in full will give such evidence as will ensure, as far 


as it is p ossible, that he will be paid in full. It would therefore 
be unsafe to rely upon a witness who has so obvious an interest in 
manufacturing evidence, whether it be recorded in a note-book or 
in the presence of an attorney, and repeating such evidence in 
Court when it is called for. 


What he says is that on two occasions on the arst and aand May 
he saw a man enter the respondent's room about midnight and 
stay there in one case to 4-30 A. M. and in the other case to 5 A.M, 
He says this man was the co-respondent. He does not say how the 
co-respondent entered the room on the first occasion, but on the 
second occasion he saysthat the co-respondent removed his shoes 
and climbed up to her room by a spiral stair case outside the 
house. It is very “difficult to believe that he saw anything of the 
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kind. A person who was going to take a risk such as the cores- € 


'pondent issaid to have taken would not be so obvious in his 
methods; be would be more likely to attract than to escape attention 
by climbing up a staircase whence he would be visible to every 
passer by. I think no reliance can be placed upon this witness, 
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' The second witness Khan Mahammad Khan has his shop at’ the | 
gate of Woodburn Court, He is not quite so fortunate as Badri 


Sing, because he says that so far he has had nothing from the peti- 


tioner, though he too has his promise that he will be paid by 
results. 

Here then is a witness who is in the ughappyeposition of having « 
to give. his evidence not knowing whether he is going to get anything 
for his trouble or not, but at the*same time fully realiging that if he 
does not help the petitioner he will get nothing -at aH. ' In this state 
of mind his testimony will inevitably be coloured to suit the peti- 
tioner's case, and to accept evidence of this kind would seem to me 
to involve a risk which no Court would he justified in taking. 

The story he tells that he was awakened one night by the respon- 
dent tripping over him on her way in and that he saw co-respondent 
close by does not seem to me probable. He has further stated that 
on another night he carried her food up to her room and there found 
the co-respondent with her in his night apparel, This also appears 
to be equally fantastic. I do not see why a shop-keeper should 
feel it necessary to act as a table servant or why he should take the 
trouble to perform this service for her unasked and without expecta- 
tion of a reward. 

I feel bound to say that this man did not impress me as a truth- 
ful witness. 

Learned counsel for the petitioner has relied upon certain state- 
ments made by the respondent in her evidence as supporting the 
testimony given by these witnesses, and he has pointedto the 
undoubted fact that the respondent has frequently seen coespon- 
dent both at Allahabad and in Calcutta. Assuming that the parties 
have been on friendly terms, it is still a long stage to travel 
before misconduct can be held to be proved. It is not to be ex- 
pected that in cases of this kind direct evidence will ordinarily be 
available, but there ought to be such clear and cogent evidence 
both as to inclination, opportunity and conduct.as to lead t5 the 
inevitable inference that the offence has been committed. After 


giving my best attention to the evidence in the case, I feel bound : 


to say that I do not think the petitioner has succeeded 
in establishing his case. i 
The result, therefore, is that the petition is dismissed with costs 


on scale No, 2. So far as the co-respendent is concerned, the petis , 


tion is dismissed without costs. 
P. C. De: Attorney for the Petitioner. 
JV. C. Bose: Attorney for the Respondent. 
J. K. Sinka: Attorney for the Co-respondent. 
A. T. M, Application refused. 
* * 
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^ APPEAL FROM ORIGINAL CIVIL 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and ° 


Sir George Claus Rankin. 


. "VERNON MILWARD BASON. 
ee p. e 


* 
. * A. H, SKONE anp ANOTHER.” 
e. ET 
Contempt of Court—Inherent jurisdiction —Interferinp with course of justice or 
due administration of !am-—Seroice of. summons—Froper procedure. 


The appellant had instituted a suit against certain defendants for damages 
for breach of an agreement. The suit was dismissed with costs. The defendants’ 
bill of costs was taxed and an allocatur was issued on the and May, 1925. It was 
Served on the appellant's attorneys on the sth May ; and, on the gth May, a 
notice was issued under order 21 rule 37 of the Code of Civil Procedure, call- 
ing upon the appellant to appear before the Court. A, who wasa clerk of the 
attorney, was entrusted with the duty of effecting the service, went to the place 
where the appellant resided, informed him of the purpose for which he had 
called and made over to him the original notice and copy. The appellant read 
the notice and flung the papers on the floor. A thereupon picked up the papers 
from the floor and showed to the appellant the original notice bearing the seal 
of the High Court and informed him that if he refused to accept service he 
would affix a copy on the outer door. The appellant thereupon became very 
angry and called A a ‘damned swine’ and caught him by the throat, dragged him 
and pushed him towards the door, so that he nearly fell down. Thereafter A 
affixed a copy of the said notice on the front door of the room : 

Held, that the appellant committed a contempt of Court. 


That fihat the appellant did was calculated to obstruct or interfere with the 
due course of justice or the administration of law: Jn the Matter of a Special 
Reference from the Bahama Islands (1). 


That under the circumstances of the present case, as the Judge sitting oo the 
Original Side drew up proceedings for contempt, the appellate Court did not 
interfere with his discretionary order. 

That the proper place for such a matter to be investigated was the Magis- 
i trate’s Court in Calcutta. 


That in such a case it was not necessary to invoke the special jurisdiction 
which was inherent inthe Court by way of an application for contempt of 
Court. - 


Appeal by the*Accused. ef 
Proceedings for Contempt of Court. 


Messrse L. P. E. Pugh and W. W. K. Fags for the @ppellant. 


*A ppeal from Original Civil No. 80 of 1925, against the order of Mr. Justice 
C. C. Ghose, dated the 22nd May, 1935. 
(1) (1893) A. C. 138. 
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Messrs. IN. N. Sirear and S. K. Chakravarty for the Respon- 
dent. 

* The judgments of the Court were as follows. 

Sanderson, C. J :—This is an appeal by Vernon Milward Bason 
against a judgment of my learned brother Mr. Justice C. C. Ghose | 
which was delivered on the 22nd of May 1925(1).- 

It appears that the appellant had instituted*a suit against certain 
defendants for damages for breach of an agreement. , The suit" was 
dismissed with costs. The defendants’ bill®f @osts was taxed and 
an allocatur was issued on the 2nd of May rgas. It was served on 
the appellant's attorneys on the sth of May ; and, on the gth of 
May a notice was issued under order XXI rule 37 Civil 
Procedure Code which runs as follows : “ Notwithstanding anything 
in these rules, where an application is for the execution of a decred 
for the payment of money by the arrest and detention in the civil 
prison of a judgment-debtor who is liable to be arrested in pur 
suance of the application, the Court may, instead of issuing a 
warrant for his arrest, issue a notice calling upon him to appear 
before the Court on a day to be specified in the notice and show 
cause why he should not be committed to the civil prison.” It 
was necessary to serve that notice on the appellant and, one 
Ashit Kumar Pal, who was a clerk in the service of ‘Messrs. Orr 
Dignam & Co, was entrusted with tbe duty of effecting the ser- 
vice. He went to the place where the appellant resided in Moira 
Street. What took place on that occasion has been described by 
the learned Judge in his judgment. 

An application was made to the learned Judge for iu Order 
committing the appellant to jail in respect of an alleged contempt 
of Court. The defendants were examined verbally and cross-exa- 
mined. We were informed that the hearing occupied two days. 
The learned Judge accepted the account of the occurrence given by 
Ashit Kumar Pal and rejected thé account given by the appellant. 

In this Court the learned advocate, who appeared for the » 
appellant, has not challenged the finding of the learned Judge 
upon the facts of the case. The learned Judge said as follows : "He 
(ie. the clerk,) informed Bason of the purpose for which he had 
called and made over to' Bim both the original notice under Order 
21, rule 37 (1) Civil Procedure Code and a copy. (It may be 
noted in passing that Ashit in his affidavit states that he «made over ` 
the original" notice only to Bason)  Bason read the notice and 
flung the papers on the floor. Ashit thereupon picked up the 

(1) (19:5) 41 C. L. Je ges : 
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the papers from the floor and showed to Bason the original notice Civit. 
bearing the séal of this Court and informed him that if he refused 1925. 
to accept gervice he would affix a copy on the outer door. Bason, Rees 


thereupon became very angry and called Ashit Kumar Pal a 
“damned swine” and caught him by the throat and dragged him and 2 
*pushed him towarde the door, so that he nearly fell down. Ashit Sanderson, C. F. 
states that thereafter be affixed a copy of the said notice gn the 
front,door of the room" i 

Those being the fagtsthe learned advocate has argued in the 
first place that no contempt of Court was committed by the 
appellant. . e 

I am not able to accept that argument. 

The learned advocate cited the case of Zn the matter of a special 
seference from the Bahama Islands, (1) and I agree that the question 
is whether, what the appellant did was calculated to obstruct or inter- 
fere with the due course of justice or the due administration of the 
law. Itis clear that it was necessary for the clerk to serve the 
notice upon the appellant. Inthe first place, it was necessary for 
him to try and effect personal service and if he could not effect 
personal service then it was necessary to affixa copy of the notice 
on the door of the appellants’ flat. 

I have no doubt whatever that what the appellant did to the clerk 
was calculated to obstruct or interfere with the course of justice 
and the due administration of the law, although, in fact, it did not 
prevent the clerk from affixing the copy of the notice on the door. 

For these reasons, I am of opinion that the first point on which 
the leafned advocate relied, is not a good one. 

The next argument, which the learned advocate submitted, was 
that even if the action of the appellant did constitute contempt of 
Court, the learned Judge ought not to have invoked the jurisdiction, 
which is inherent in this Court, and should not have called upon 
the appellant to show cause why he should not be committed for 
, contempt, /fzs/ because the matter was one which could have been 
investigated fully and dealt with adequately in .a Magistrate's Court 
in Calcutta ; and secondly because there was no necessity for the e 
matter being immediately dealt with because, in fact, the notice had 
been served and tke proceedings in execytion would go on. 

I think there is considerable weight in that argument and i£ I 
» had been sitting as a Judge of*first instance and had been hearing 
the application, I feel sure that I should have rejected if and should 
have held that the proper place for this matter to be investigated * 


(1) (1393) A. C. 138. 
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Skone. 
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was the Magistrate's Court in Calcutta. I do not think this was a 
case, in which it was necessary to invoke the special jurisdiction 
&rhich is inherent in this Court, by way of an application for com- 
mittal for contempt of Court. 

But the position is this; The learned Judge had jurisdiction. 


He heard the case, as I have already said, for two days. Witnesses ° 


on the one side and the other were examined beforg him. He inves- 
tigated fully the facts and he came to a distinct conclusion, which 
was unfavourable to the appellant. e * " 

The learned advocate in this Court, as I have already said, has 
not ventured to challenge the finding of fact; and, the question, 
therefore, arises, would it be right for this Court in these circums- 
tances to interfere with the discretionary urder which the learned 
Judge made ? ‘ ° 

In my judgment it would not in the first place because the facts 
have been fully investigated and a distinct finding has been arrived 
at by the learned Judge, a decision which has not been questioned 
in this Court ; and, secondly, because I am unable to say that the 
fine which was inflicted by the learned Judge upon the appellant in 
respect of the assault can be said to be unduly severe. 

In my opinion, therefore it is not necessary for this Court to set. 
aside the decision of my learned brother in order that the matter 
might be dealt with in a Magistrate’s Court in Calcutta. 

- At the same time I desire to make it clear that in my opinion, in 
such cases as this, where proceedings in the Mazistrate’s Court would 
be quite sufficient to meet the requirements of the case, it is 
not desirable to invoke the special jurisdiction inherent in this 
Court by way of proceedings for contempt of Court. 

For these reasons, in my judgment this appeal should be dismiss- 
ed with costs. 

Rankin, J :—1 agree. 


B, N. Bose & Co. : Solicitors for the Appellant. i 
Orr, Dignam & Co: Solicitors for the Respondents. 
A, T. M. : Appeal dismissed, 
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- Before Sir William Ewart Greaves, Knight, Judge and Mr. 5 
Justice M. N. Mukerji. 





COMPANY, LIMITED. 
e * : . 1925. 
i F i J, —— 
á : May, 29. 
ACHHIRUDDI MOLLAH AND orHERS* — 
e e 


Limitation—Limitatign Act (1X of 1908), section 14.—Same cause of action=- 
Suit for recovery of vent— Proceedings under. section 46 af the Bengal 
Tenancy Act (VIII of 1885)—“ Agreement,” 


A suit for recovery of rent against a non-occupancy raiyat is to be brought 
within three years from the last day of the agricultural year in which the arrear 
* fell due, under the provision of article 2 ib) of schedule III of the Bengal Tenancy 
Act. The period cannot be extended under the provisions of section 14 of the 
Limitation Act owing to pendency of proceedings under section 46 of the Bengal 
Tenancy Act, as the both are not founded on the same cause of action: Wat- 
son & Co. v, Dhonendra (1) distinguished. Hem v. Kali (a) referred to. 


& 


The proceedings under section 46 of the Bengal Tenancy Act are not merely 
proceedings for ejectment; they are proceedings not merely for ejectment but to 
have a fair and equitable rent assessed by the Court. 1f the tenant has refused to 
accept the agreement filed under the provisions of section 46 it is then alone that 
a suit for ejectment under that section can be commenced. 


The ‘agreement’ mentioned in subssection 7 of section 46 of the Bengal 
Tenancy Act is not the agreement mentioned in previous sub-sections, which is 
really an offer made to the tenant which the tenant can refuse or reject as he 
likes, but is the agreement arrived at between the landlord and the tenant when 
the Court has fixed a fair and equitable rent and the tenant has elected to pay 
that rent and not to be ejected from the holding. 


- Appeal by the Plaintiffs. . 
Suit for recovery of rent for a period of 7 year from 1320 to 
* 1326. 


Thé material facts appear from the judgment. 
Mr. Ram Chandra Mazumdar, Babus Khetra Mohan Ghose and 
Rama Prosad Mookerjee for the Appellants. : 
Babu Sisir Kumar Ghosai for the Respondents. 
, The judgments of the Court were as follows : 


* Appeal from Appellate Decree No. 960 of "e against the decies of A. J. e u 
Ghotzner, Esq, District Judge of 24-Parganas, dated the 27th November, 1922, 
affirming that of Babu Kali Prasanna Sen, Subordinate Judge, 3rd Court, of 24« 
Parganas, dated the 26th January, 1921. : 

'(1) (1877) I. L. R. 3 Calc. 6. 

` (2) (1903) I. L. R, 30 Cale. 1033 i L. R. 301, A» 172; 8C. W. N. 1. 
LZ 
° 2 
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Civit. Greaves, J :—This isan appeal by the plaintiffs against a deci- 
io. sion of the learned District Judge of 24-Parganas affirming a 
bodie » decision of the subordinate Judge of the 3rd Gourt of AJipur. The 


Port Canni 
dE suit out of which this appeal arises was brought by the Port Can- 


v 
Acbhiruders ning and Land Improvement Company Ltd. as landlords to recover 
May, 29. from the defendants who were non-ocoupancy raiyats rent for A 
mm period of seven years from 1320 to 1326. . ¢ 
There is no dispute with regard to the years 1323 fo 1326. inclu- 
sive. But the dispute between the pagtieg is as to whether or not 
Š $ the rent for the years 1320, 1321 and r322 is barred by limitation. 


e X The appellants contend that their claim for these three years is not 
barred and say that this is so because during these years they 
were prosecuting a claim under the provisions of section 46 of the 
Bengal Tenancy Act. These proceedings were commenced on the 
28.h of March r913. Now, the suit under section 46 was dismissed . 
by the first Court and by the lower appellate Court, But on appeal 
to this Court the claim for enhancement was allowed on the 24th of 
June 1g:9, this Court holding in second appeal that the appellants 
were entitled to have a fair and equitable rent fixed by the Court. 
The matter was sent back to the first Court for the fixing of a fair 
and equitable rent and when this was fixed there was' an appeal 
against the first Court's decision and the fair and equitable rent was 
not finally fixed until some time inthe year 1923. The present 
suit was commenced on the 14th April, 1920, rent being claimed at 
the old rate as, for the reasons which I have stated, the fair and 
equitable rent directed to be fixed by this Court on the 24th 
June 19ro had not at that time been determined. But tHe appel- 
lants say that it was necessary for them to commence their suit 
claiming rent at the old rate, as they did, because if they had left 
the matter to run any further,‘in their view the land was not suffi- 
cient in value to realize the decree for rent which they ultimately 
would obtain. It thus appears that the appellants support their 
claim for the rent for the 3 years 1320, 1321 and 1322 on the, 
ground: that, they say, their claim for the rent must be deemed to 

. have been in suspense from March 1913 until June roro when the 

section 46 case was in progress and they say they could not really 

have brought their suit duging these years as rente was not fixed and 
finally determined. 

‘ The defendants on the other hand contend that by virtue of 
the próvisfbns of article 2 (b) of the 3rd Schedule to the Bengal 
* Tenancy Act the rent for these three years is not now recoverable, . 
Article 2 (b) provides that the period of limitation for the reco- 

e 


* e : * 
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very of an arrear of rent in other cases not provided by the previous. 
sub-section is three years from the last day of the agricultural year 
in which the*arrear fell due. The respondents further contend that 
proceedings under section 46 are merely proceedings for ejectment 
and it has been held in various cases of this Court tbat during tbe 


pendency of a suit for ejectinent the claim for rent is not in abeyance 


by reason of the suit. Now, in my view it is not right to say that the 
proceedings under section 46 are merely proceedings for ejectment 
for I think they are pro@ee@ings not merely for ejectment but to have 
a fair and equitable rent assessed by the Court. If the tenant has 
refused to accept the agreement filed under the provisions of section 
46 it is then alone that a suit for ejectment under that section can 
be commenced. There is nothing therefore, I think, in this point, 


"But the real dfficulty appears to be whether there are any pro- 
'visions ofthe Limitation Act which provide for the suspension of 
the rent during the pendency of the section 46 proceedings, Unless 
there is to be found some such provisions in the Limitation Act 
then the provisions of article a (b) of schedule 3 of the Bengal 
Tenancy Act must operate. Now, it seems to me that the only 
section of the Limitation Act which could be applicable is section 
14 of that Act which provides that in computing the period of limi- 
tation prescribed for any suit the time during which the plaintiff has 
been prosecuting with due diligence another civil proceedings 
whether in a Court of first instance or in a Court of appeal against 
the defendant, shall be excluded where the proceeding is founded 
"upon the same cause of action and is prosecuted in good faith in 
a Court which from defect of jurisdiction or other cause of a. like 
nature is unable to entertain it. Now, the real question therefore is 
whether the proceedings under section 46 of the Bengal Tenancy Act 


can be treated as proceedings founded upon the same cause of action 


as the claim in this suit. This really depends, I think, upon the 
construction to be put on tbe word "agreement" in sub-section 7 of 
section 46 ofthe Bengal Tenancy Act. Section 46 sub-section r 
provides that no suit for ejectment shall be instituted against a non- 
occupancy raiyat unless the landlord has tendered an agreement to 
pay an enhanced rent and the tenant within 3 months before the 
institution of the suit has refused to execute it. Sub-section.2 pro- 
vides that a landlord tendering an agreement may file it in the office, 
òf the Courtefor service on the raiyat and that it shall be served forth- 
with and that such service shall be deemed to bea tender. The 
“gereement” referred to in sub-sections 1 and 2 of course is not 
strictly an agreement as has been pointed out by this Court in the 
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case of the Port Canning and Land Improvement Company 
Limited v. Narayan Chandra Pramanik (x). But it really is an 


» Offer made to the tenant which the tenant can refuse or seject as he 


likes. Then sub-section 3 provides that ifa raiyat on whom an 


. agreement has been served executes it and within one month from 


the date of the service files it in the offiee from which it issued ft 
shall take effect from the commencement of tbe agricultural year 
next following. Sub-section 4 refers to the same agreement and pro- 
vides for notice to the landlord in the evegt af the agreement having 
been executed by the raiyat. Sub-section 5 again refers to the same 
agreement and provides that if the raiyat does not* execute and file. 
the agreement under sub-section 3 the tenant shall be deemed to 
have refused to execute it. Subessection 6 again refers to the same 
agreement and provides that if the raiyat refuses to execute the 
agreement the Court has to determine a fair and equitable rent for, 
tbe holding. Then we come to sub-section 7 which provides that- 
if the raiyat agrees to pay the rent determined by the Court under 
sub-section 6 he is to be entitled to remain in occupation of this 
holding at the rent fixed by the Court for a term of 5 years from the 
date of'the agreement. Does the word "agreement" in sub-section 
7 refer to the same agreement which is mentioned in the first six 
sulbesections, or is it something else? It is suggested that the 
agreement mentioned inu sub-section 7 is the agreement arrived 
at between the parties when Court has fixeda fair and equitable 
rent and the vrasyaf has agreed to pay the same. The conclusion 
that I have come to is this—that upon a trne construction of sub-, 
section 7 that is the meaning of the word agreement in that section ; 
and I have arrived at this conclusion for two reasons. First of all, 
because it seems very strange that if the agreement referred to in 
sub-section 3 is the same agreement as is referred to in sub-section 
7 the agreement in one case is to take effect from the commence- 
ment of the agricultural year next following and in the other case 
from the date of the agreement itself. It is certainly some-, 
what curious that there should be this difference in time from 
which the agreement is to take effect if the agreement referred 
to in sub-section 7 is the same agreement as is mentioned in 
sub-section 3. The second ground is this—sub-section 7 pro- 
vides that ifa vasyat agrees to pay the enhanced rent fixed by 
the Court he is entitled to remain in'occupation for a term of 5 years 
from the d&te of the agreement. If the agreement there is be con- 
strued as the agreement filed by the landlord under the provisions 
(1) (1918) 45 1. C. 384. 
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of sub-section 2 one might arrive at this extraordinary result that 
a tenant would get no period of term at all if the proceedings under 


section 46 had been sufficiently protracted. In any case it seems to 


me that Re would never get the full term of 5 years mentioned in 
the sub-section, because in this reading of the "agreement" the time 
, occupied in section 46 , proceedings would have to be deducted 
from the period “of 5 years mentioned in sub-section 7. For these 
reasons, I think *upon the true construction of sub-section 7 the 
word “agreement” therein is not the agreement mentioned in the 
previous sub-sections’ bùt the agreement arrived at between the 
landlord and the tenant when the Court has fixed fair and equitable 
rent and the tenant has elected to Pay c that rent and not to be 
ejected from the holding. 

In this view, therefore, in my -— the limitation is not saved 


“by virtue of the provisions of section 14 of the Limitation Act, as it 


cannot be said that section 46 proceedings are founded upon the 
same cause of action as the proceedings in the present suit. I do 
not see any other section of the Limitation Act under which the 
limitation can be saved. 

We have been referred to various cases. The learned Judge in 
the Court below has relied on the case of Watson & Co. v. 
Dhonendra Chunder Mookerjee (1). But I do not think that that case 
is really decisive of question that arises in this suit. A reference to 
the judgment at page 12 makes it clear that the reason of that decision 
was that the claim in that suit was barred by limitation on the ground 
that according to the decision of the Court the defendants still 
continged to be tenants of the zemindar under their patné lease 
even though the zemindar had denied the existence of this lease. 
Therefore it could not be contended that the claim for rent was in 
suspense during the pendency of the litigation with regard to the 
lease. The case that seems more nearly applicable to the facts of 
the present case is the decision in Hem Chunder Chowdhry v. Kali 
Prasenno Bhaduri (a) There had been a suit for enhance- 


* ment of rent and the Judicial Committee held that the fact, that a 


suit for enhancement of rent had been brought by the plaintiff 
within the period covered by the rent suit and in the enhancement 
suit the plaintiff had claimed enhanced rent for the years covered 
by the rent suit, stayed the operation of*the law of limitation. Their 


Lordships say at page 11 that {he appellants claimed the arrears of a 
: 1298 in that enhancement proceedings but this claim yas then dis- 


(1) (1877) 1. L. R, 3 Calc. 6. 
(2) (1903) 8 C. W. N. 13 l. L. R. 30 Cale. 1033; L. Re 30 I. A. 177. 
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allowed as premature, that they are not now entitled to the benefit 
of the decree for enhancement and to recover the arrears at the en- 
hanced rate, It therefore appears that in that case the claim in the 
arent suit was expressly and exactly covered by the claim fa the en- 
hancement suit which for the reasons I have indicated is not the 
case here. ) 

One cannot help sympathising with the’ position of. the landlord 
in the present case. But in the, circumstances it*is clearly impos- 
sible for them to claim rent at the old rate during tbe pendeficy of 
the enhancement proceeding. The resul® may therefore be that 
in this state of circumstances the landlord cannot recovtr the 
full benefit of the decree for enhancement which he obtained 
in proceedings under section 46 of the Bengal Tenancy Act 
But that is a question for the legislature and not for us. We 
can administer the law as we find them and as we understand 
them. m 

In the result the appeal fails and is dismissed with costs. 

Mukerji, J. I agree. . 


A, T. M. Appeal dismissed. 
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PRIVY COUNCIL. 


| PRESENT : Zord Sumner, Lord Dlanesbusgh, Sir John Edge, 
Mr. Ameer Ali, and Lord Saloesen. 


° KUAR MATA PRASAD AND ANOTHER 
v. ° 
e * ò 


` KUAR NAGESHAR SAHAI AND OTHERS. 


o 
[On APPEAL FROM THE COURT OF THE JUDICIAL 
. COMMISSIONER oF OupEH.] 


Suit for possession—Oudh Estates Act (1 of 1869) sections 8 and 13— Oudh 
Estates Amendment Act (Ill of 1910) sections 6 and 21—Talukdari proper 

. I- Talukdar’s will, containing bequest to younger son nol repistered— 
Younger son in possession of devised properiy— Suit against his widow for 
possession — Widows compromise of suit—Elder son's will authorising his 
widow to adopt a son—Suit by reversfoner fo set aside will and recover posses 
sion of estate— Judgment declaring will genuine-—Subsequent suit by ano- 
ther reversioner to set aside will and recover possession —Res judicata—Crodl 
Procedure Code (Act V of 1908), section 11, Explanation 6—~‘* Persons liti- 
gating in respect of aright claimed in common for themselves and others 
interested in such right," 

A talukdar of Oudh (who died in 1873, and whose name was included in Lists l1 
and V under section 8 of the Oudh Estates Act, by hís will made in 1869 (which, 
however, was not registered as prescribed by section 13 of that Act) devised, 
one property, X, to his eldest son, A, and another property, Y, to his younger 
son, B. "The sons were then placed, and thenceforth remained, ín possession of 
the respective properties until their death within a few months of each other in 
1887, wiereupon A's son and heir, C, succeeded to the property X, and B's 
widow, D, took possession of the property Y. 


In 1897, C brought a suit against B's widow, D, for recovery of possession of 
Y, alleging that it devolved to him (a) because Y being subject to the said Act 
I of 1869, the devise thereof to B by will, which was not registered, was void; 
(b) by the Mitakshara law, the family at his uncle B's death baving been joint 
and undivided. The first ground of claim was rejected by the Court, but before 
the second ground could be tried, a settlement was effected between the parties, 
and later duly embodied in a decree of Court in December 1899, the document of 
compromise inter alia reciting an admission by D “that the properties in dispute 
are talukdari properties, and succession to them will be governed by Act I of 
1869, and C is entitled to hold the same as lawful heir of B.” 


e e 
On C's death in 1905, his widow, E, propounded a will dated 23rd October, j 


1904, authorising her to adopt a son jy but in 1906, F,& presumptive reversioner, 
‘brought a sut against her for a declaration that the will was a foggery, and that 
he was entitled to C's estate, f.e. property X, by reversionary right. This suit 
was ultimately in December 1915 dismissed by the Privy Council, who pronounced 
the will genuine. The widow E then in 1914 adopted Gasa son to Cin pursu- 
ance of the will. . 
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In 1918, H, another reversioner, instituted a suit against Gand C’s nephews, 
beneficiaries under the last-mentioned will, for possession of both the X and Y 
properties on the grounds of (a) his being **the oldest member of the sentor branch 
of the original talukdar’s family," and the properties being subject to Act I of 
1869 or Act Ill of 1910 ; (b) even if property Y be deemed not subject to those 
Acts, an old custom in the family whereby the eldest member®f the senior branch 
is entitled eto the estate, He claimed also a declaration that the will of C dated 
24rd October, was false, and the adoption of G by E was void, and further con- 
tended that the compromise by B’s widow D in 1899 was invalid as she haf no 
right to make any admission that the property was subject to Act I of 1869, when 
in reality it was not. "The defendants in the suit (respondents) denied the plain- 
tiff’s title to the property; and the existence of the alleged custom, and pleaded 
that the judgment of December 1913 constituted res judicata and barred the 
present suit, and that the will of 1869 not having been registered, the property 
Y was not subject to Act I of 1869 nor Act IIT of r9to : 


Held (i) as the judgment in a suit brought by a presumptive reversioner 
against a Hindu widow or her assignees binds all the reversioners as a body, and 
the Civil Procedure Code, 1908, sect, 11 Expl. 6 forbids fresh litigation on the 
same cause of action, the judgment of Dec. 1913 was, so far as regards property, 
X, res judicata on the validity of C's will: N. C. Chuckerbutty v. 1. C, Chucker- 
butty (1); Venkatanarayana Pillai v. Subbrammal (2); Janaki v. Narayana. 
sami (3): and Kesho P. Singh v. Sheo P. Ojha (4) referred to. 


Gi) As regards property Y, the bequest by will to the younger son having 
once failed through the will not being registered in accordance with section 13 
of Act I of 1869, it could not be validated anew by the Oudh Estates Amend- 
ment Act, 111 of 1gio, sect. 6, this Act being by section 2: thereof declared to 
be not retrospective. Accordingly, upon failure of the bequest, the property 
Y passed out of the operation of the Oudh Estates Act, I of 1860, and became- 


subject to the ordinary Hindu law of succession, " 


(ii) The compromise effected by B's widow, D, in 1899, while part of the 
suit against her was sub judice, having been made to avoid a long litigation, 
and the creation of a burden on the family property, was prudent and reasonable, 
and gave effect to the rule of Hindu law relative to the devolution of the pro- 
perty upon the death of the widow to the nearest agnate. Her admission, there- 
fore, in the document of compromise, that the property was subject to Act I of 
1869 nowise affected the rights accruing to the parties under thelaw govérning 
succession : Ramsumran Prasad v, Shyam Kumari (s). 


Reversioners possess individually what has been called a spes successionis the 
bare possibility of succeeding to the estate of the last owner in case the widow 
dies leaving anyone of them surviving entitled to take immediate possession after 
her, unless, of course, the husbanf has left the power to her to adopt a son. 


(1) (1868) 9 W. R. 505. : 

(2) (1915) L- R. 42 I. A. 125 ; Le R. 39 Mad. 107; 23 C. L. J. 366. 

(3) (1916) L. Re 43 I. A 207, I. L. R, 39 Mad. 634; 24 C. La J. 309. 
. (4) 1924) L, R. 51 L A. 3810 ; 40 C. L. J. 461. 

(5) (1922) L. R. 49 I. A. 342 ; 37 C. Le Je 358 
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Buf the sfes is common to them all ; so is the danger by the widow’s act against 
the interests of the reversioners. The right to sue to set aside that common danger 
is given to the person, who, if the widow at the moment, would take the estate. 
But the refult, favourable or otherwise, affects the reversioners as a body, pom 

Two consolidated appeals by Plaintiffs against two decrees of 
the Court of the _Judicial Commissioner of Oudh (Daniels, and 
Lyle, JJ.) dated *and “March 1922, which varied a decree of the 
Subordinate Judge'of Lucknow (S. Asghar Hassan, Esq.) dated 
the rst January, ae ` 


The material facts and arguments appear from the judgment 
of their Lordships. 


4, M. Dunne K. C. and W. Wallach for Appellants. — 
 L.de Gruyther K. C. and J. M. Parekh for Respondents. 
The judgment of the Board was delivered by 


Mr, Ameer Ali. “This litigation relates to two properties 
named respectively Baragawn and Wali, one situated in the district 
of Hardoi and the other in Kheri, in the province of Oudh. 
Both belonged to one Raja Fateh Chand who died in 1873. After 
the annexation of Oudh they were re-granted to Fateh Chand and 
his name was included with regard to tlie Hardoi property under 
List II and in respect of the Kheri property under List V, prepared 
under Act 1 of 1869 (the Oudh Estates Act). To these Lists 
reference will be made more particularly later on in this judgment. 


The following genealogical table will explain the position of the 
parties in this case :— 
e 
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possession of the 


claims 


Mata Prasad, the plaintif No. 1, 
properties in question on various grounds, whiche will be set out 


The second plaintiff is the assignee of Mata Prasad ofa 


«later. 


* 


In this judgment wherever the plainti 
e 


Act I of 1869 came into force in January of that year; and in 
March following Raja Fateh Chand purported to make a will, 


is mentioned it refers to Mata Prasad. 


share in the two estates. 
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under which he devised the Kheri property, in other words the 
Wali estate, to his eldest son, Amir Chand; and the Hardoi 
. property, the Baragawn estate, to the younger son, Wazir Chand. 
So far as appears on the record, Amir Chand and Wazir Chand 
appear to have been placed in possession of the two estates 
respectively, Raja Fateh Chand died as already stated in 1873 ; but 
the will he had made in 1869 was never registered under the pro- 
visions of section 13 of the Act, which requires a will in favour 
of a younger son of the Talookdar whose name'does not appear in 
the third or fifth of the lists mentioned in section 8 to be registered 
within a certain specified time, This section will be referred to 
later. Consequently, it is not disputed, that the bequest to 
Wazir Chand, the younger son, was invalid and inoperative. He, 
however, remained in possession of the Hardoi estate until his 
death on the r1th November, 1887. 

Amir Chand, the eldest son of Fateh Chand, had died two 
months earlier, viz, on the 26th September, 1887 ; as the will in 
his case did not require registration the devise in his favour was 
valid in law and operative. 

Wazir Chand left him surviving a widow named Chandra 
Kuar who appears on his death, to have taken possession of the 
Hardoi property. Chandra ,Kuar died’ on the’ roth of March, 
IQOLS. 

On the death of Amir Chand, as already stated, his son and 
heir, named Narindra Bahadur, succeeded to the Kheri estate. 
In 1897 he brought a suit against the widow of Wazir Chand fora 
` declaratior? of his own title as regards the Hardoi estate and for 
possession of the property. To the particulars of his: claim their 
Lordships will refer more fully lateron. It is sufficient at this 
stage to say that he based his title to the Baragawn estate on the 
allegation that it was subject to the provisions of Act I of 1869 
‘and that he was entitled to it in preference to Chandra Kuar, 
Wazir Chand’s widow. In the alternative, he alleged that, even 
if the estate was not governed by the provisions of the Act and was 
subject to the Hindu law, pure and simple, the property devolved 
on him on the death of Wazir Chand his uncle as they were joint 
and undivided at Wazir's death. The Suhordinate Judge in that 
_ case held that the property was subject to the provisions of Act I of 
1869 and that the plaintiff, Narindra Bahadur was entitled to it in 
preference to Chandra Kuar. He accordingly decreed the Plaintiff's 
claim. On appeal to the Judicial Commissioner’s Court it was held 
the property in dispute was not subjectto Act I of 1869. The 
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decree of the Subordinate Judge was accordingly reversed and the 
case was remanded for the purposs of deciding whether the claim 
of Narindra Bahadur was well-founded on the alterngtive ground, 
namely, that under the law of the Mitakshara, to which the parties 
were subject, he was entitled to the property. 

Before the trial on the remand the parties compromised the 
dispute and a decree was made on the goth December, 1899, in 
accordance with the settlement at which they had arrived. Reference 
will be made later td the terms of the gettlemént, as one of the 
questions raised in the present litigation relates to the power of 
ChandraK uar to enter into that compromise. . 

Narindra Bahadur died on the 18th June, rgos, leaving him 
surviving his widow, Jagrani Kuar, Shortly after his death Jagrani 
Kuar propounded a will alleged by her to have been executed by 
Narindra Bahadur on the a3rd October, rgo4, giving her power to 
adopt a son to him. 

On the 3oth April, 1906, one Raja Durga Prasad, claiming to be 
a reversioner of Narindra Bahadur, brought a suit against Jagrani 
Kuar in the Court of the Subordinate Judge of Kheri for a declara- 
tion that the will propounded by her as the will of Narindra 
Bahadur was a forgery and that he was entitled to the estate by 
virtue of his reversionary right. Durga Prasad's suit had a che- 
quered career. His claim was dismissed by the Subordinate Judge 
on the ground that the will was genuine and had been duly 


-executed by Narindra Bahadur. The decree of the Subordinate 


Judge was reversed on appeal by the Judicial Commissioners, who 
held, chiefly as it appears, on suspicion, that the wll? was not 
genuine. They accordingly decreed the claim of Raja Durga 
Prasad. 

Jagrani Kuar appealed to His Majesty in Council from the 
decree of the Judicial Commissioners, and .on the 3rd December, 
19143, it was held by their Lordships on a careful examination of" 
of the evidence relating to the execution of the will that it was 
fully established to be the act of Narindra Bahadur. The decree of 
the appellate Court was accordingly set aside and that of the 
Subordinate Judge dismissing the suit of Durga Prasad was 
restored. a . 

Narindra Bahadur's will having been thus finally declared to be 
valid, Jagrani Kuar, in confofmity with the power entrusted . 
to her Sy her deceased husband adopted on the 22nd May, 
1914, the defendant Nageshar Sahai as the son of Narindra 
Bahadur. 
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On the zoth of April, rọr8, the present. suit was instituted 
by Mata Prasad and his assignee, plaintiff No. 2, in the Court of 
the Subordinate Judge of Hardot for the possession of the two 
estates lying, respectively, in the Hardoi and Kheri Districts, with 
a declaration regarding Mata Prasad’s title. 


It is desirable to notice briefly the allegations on which the 
claim is founded and on which the lorfg and ingenious arguments 
in the course of the*trial mainly rest. , 


In para, r2 of the plaint it is stated that the Baragawn and 
Wali (Sarawa) Estate? “are subject to Act I of 1869,” and that 
the plaintiff, Mata Prasad, as the oldest member of the senior 
branch, is entitled to them with their appurtenances. In 
parae13 he claims alternatively that even if Baragawn “ be not 
deemed" subject to the Act, he is entitled to the same by virtue of 
the custom. 


The reason of this alternative claim will be clear as the 
judgment proceeds, 

He asked, accordingly, for a declaration that the adoption 
of Nageshar ' Sahai was invalid and thatthe will under which 
Jagrani Kuar purported to make the adoption was false. 

The first defendant, Nageshar Sahat, is, as already stated, 
the alleged adopted son of Narindra Bahadur. The other two 
defendants are the sons of  Narindra's sister, who acquired title 
to certain portions of the estate under his will. Both sets of 
defendants, dispute the title of the plaintiff, Mata Prasad. 
Nageshar Sahai further contends that the plaintiff's claim is barred 
by the rule of ves judicata arising out of the decision in Raja Durga 
Prasad’s case, and consequently in respect of the Hardoi estate, it 
is not maintainable. With regard to the assertion that the Bara- 
gawn estate is subject to Áct I of 1869, the defendants further con- 
tend that the will of Fateh Chand, executed in March 1869, under 
which the testator had purported to devise the Hardoi estate to 
Wazir Chand was never registered and consequently it had gone out 
of the operation of Act I of 1869 and succession so far as that 
property was concerned, was governed by the general provisions of 
the Hindu law. They also denied the existence of any custom 
such as the plaintiff alleged in paras. 12 and r3 of his plaint. 

‘In answer, to the defendants’ allegation that the will of Fateh 
Chand was not operative as it was never registered, the* plaintiff 
averred that ifthe willof 1869 was invalid there was a prior will 


` made in 1860 the terms of which were formulated or embodied in 
. 
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P.C. the village administration papers, called wajib-ulearz ; and he 
meet claimed that effect should be given to that will. 
Mn pond He further urged that even if the estate went out cof the opera- 
?. tion of Act I of 1869 in consequence of the non-registration of the 
Nageshar, 


will it was brought back under the Act on the passing of the 
Mr. Ameer Ali. amending Act III of zgzo. The arguments in ‘support of this con- 
p tention have occupied a great deal of the time of the Courts in 





India and of this Board. . 
Their Lordships, however, propose te cohfine their attention to 
e E the principal contentions advanced before the Board; i 
* 


The Subordinate Judge of Lucknow, before whom the case came 
on for trial, raised a large number of issues which he has discussed 
at considerable length in his judgment. In dealing with the plea of 
ves judicata based on the decision in Durga Prasad’s suit he adopfed 
what appears to their Lordships an unprecedented and irregular 
course ; he refused in fact to be bound by the decisions of the 
Judicial Committee. To show the mistake into which he has fallen 
their Lordships consider it desirable to refer to two passages in his ~ 
judgment :— 

“Granting on the basis of these authorities that the widow 
represents the entire estate which consists of herself and the rever- ~ 
sioners, I am unable to see how it follows that one reversioner in a 
suit against the widow represents the entire body of the reversioners. 
The commonly accepted position of the reversioners is that one 
does not claim through the other. Obviously, therefore, the judgment 
in a suit between one reversioner and any other person, widow or 

. some other person, does not stand asa bar to the trial of the same 
question as between another reversioner and the same person on 
the other side in another suit, Ido not see how this principle is 
changed in this particular case before me. 

The basis of this general principle is that the title of one rever- . 
sioner is quite separate from and independent.of the title -of any 
other reversioner. It is all the more so in the present case as the 
first plaintiff's title has originated in a special legislation of the Act - 
III of rgro of the. United Provinces Council the Act amending 
Act I of 1869. He was not one of the reversioners at any rate 

€ ^ immediate reversioners of the property at the time the suit was 
* brought by Durga Prasad. He had no title asa reversioner. His ` 
title arose on the passing of the Act in the year t9ro. It passes 
my comprehension how a person can be said to be debarred from 
setting up a title in a suit, when that title had no existence at the | 
time at which any other litigation took. place concerning the pro- 
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perty to which the title relates. To my mind the present suit could 
hardly be said to be barred even if the present plaintiff No, 1 bad 
himself been the plaintiff in place of Durga Prasad. The require- 
ments of ‘litigating under the same title, would be wanting for 
censtituting the bar af res fydicata.” 

The reference at "the end of the passage quoted to Act IJI of 
IgIO appears futile, for | the cause of action and the charge respect- 
ing the genuineness of Narindra Bahadur’s will are the same as in 
the previous case. 

On this reasoning he refused to be bound by the decision of the 
Board in Venkatanarayana Pillai v. Subbrammal (1). 

Regarding the genuineness of Narindra Bahadurs will, the 
authenticity of which was declared by the Judicial Committee in 
191 3, the Subordinate Judge expres sed himself as follows ;— 

“I have never entertained any doubt on the question and I 
have no hesitation in holding upon this issue that the trial of the 
genuineness of the will of Narindra Babadur is not barred by the 
judgment in the case between Durga Prasad and Jagrani.” 

And again :— 

“The conclusion at which the learned Subordinate Judge and 
their Lordships of the Privy Council arrived on the evidence in tbat 
case is not warranted by the evidence in this case which besides 
exposing the position of Khuda Bakhsh and Ganga Prasad, is con- 
fined to the sctual execution of the will and falls far short of the 
evidence produced in that case of the intention." 

He hele accordingly that, the plaintiffs claim was not affected 
by the bar of ves judicata, either as to the representative character 
of Durga Prasad’s suit, or by the Board's decision on the issue of 
fact relating to the genuineness of the will of Narindra Bahadur, and 
that he bad established his title to the Kheri estate. 

- He held, however, that, as the will of Fateh Chand was inopera- 
tive as regards the Hardoi estate, not having been registered under 
the provisions of section 13 of Act I of 1869, and section 13 (a) of 
Act IIT of rgro was not retrospective, the estate was not brought 
back under the Act of 1869, as the plaintiff contended. He held 
therefore, that Mata Prasad failed to establish any title to the same. 
He accordingly decreed the plaintiff's claim in respect of the Kheri 
estate and dismissed his suit with regard to the Hardoi property. 

" Both parties appealed to the Court of the Judicial Comfhissioner 


.of Oudh. The learned Judges of tbe appellate Court were of 


opinion, as their Lordships think rightly, that the plaintiff's claim 
(X) (19159) L Ro 42 I. A. 125. ° 
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was in fact ves judicata, and therefore liable to be dismissed in 
respect of the Kheri property. They further held, in agreement 
with the Subordinate Judge that the Hardoi estate was never under 
Act I of 1869 and was not brought back under the Act by anything 
contained in the later Act, They accordingly dismissed the whole 
suit., i 

From this decree the plaintiffs have appealed’ to His Majesty in 
Council. On the argaments before the, Board, the first question for 
determination centres on defendants! plea of res judicata, in other 
words, whether the proceedings in the suit of Raja Durga Prasad 
form a bar to the present action by Mata Prasad, 

It has been contended before their Lordships, as it was before 
the Subordinate Judge who accepted and gave effect to the argu- 
ment that the reversioners have each an independent cause’ of 
action, and as none of the reversioners derive title from the others, 
the result of a suit against the widow and her assignees brought by 
a reversioner, presumptive or otherwise, does not bind the others, 
nor can the suit be considered as brought in a representative capa- 
city. The same argument, though clothed in other words, was 
presented to their Lordships in the case of Venkatanarayana | Pillai 
(since deceased) v. V, Subbrammal and another, (1) where the govern- 
ing principle applicable to a suit brought by a reversioner in the 
lifetime of the widow to get rid of a common apprehended danger 
to the interests of the general body of reversioners, was s-t out at 
length. In re-affirming the rule enunciated in that case their Lord- 
ships desire to observe that so long ago as 1868 Sir Barneg Peacock, 
then Chief Justice of Bengal, indicated in the Full Bench case of 
Nobin Chunder Chuckerbutly v. Lssur Chunder Chuckerbutty, (2) 
the position of the presumptive reversioner seeking to get rid of any 
act of the widow during her lifetime which jeopardised the common 
interests of the reversioners. Act VIII of 1859 which was then in, 
force governing procedure, contained no such provision as was em- 
bodied in Explanation 5 to s. r3, Act X of 1877, and afterwards . 
reproduced in Expl. 6 section rr of Act XIV of 1882 and 
Act V of 1908. The words, “cause of action," therefore, needed 
judicial interpretation. Sir Barnes Peacock’s dicta deserve attention. 
The main question in the case referred to was whether adverse 
possession as against the widow, barred the rights of reversioners. 
The lamguage of the Chief Justice in dealing with the point' is 
important. He says first : “but reversionary heirs presumptive have 


(1) (1915) L. Re 42 f. A. 128: e (2) (1868) 9 W. R. 505 (509). 
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a right, although they may never succeed to the estate, to prevent 


the widow from committing waste." 

He them goes on thus :: 

"It 1s said that the reversionary heirs could not sue during the 
lifetime of the widow, and that therefore they ought not to be barred 
by any adverse holding against the widow at a time when they 
could not sue, But when we look at the widow as a representative, 
and see that the .reversionary heirs are bound by decrees relating to 
her husband's estate wNicle are obtained against her without fraud 
or collusion, we are of opinion that they are also bound. by limita- 
tion, by which she, without fraud or collusion, is barred, When, 
therefore, we construe the words ‘cause of action’ in the Statute of 
Limitation, we must consider them as referring, not to a new cause 
df action accruing to the reversionary heirs personally and indivi- 
dually, but to the cause of action which accrued to the heir or 
representative, for the time being, of the deceased." 

The principle enunciated in Venkatanarayana Pillai, (13) which 
was followed in Janaki Ammal v. Narayanasamt | Aiyar, (a) is logi- 
cally sound and “salutary,” to use Lord Blanesburgh’s expression 
in the judgment in Kesko Prashad Singh v. Sheo Pargash Ojha 
and another (3), 

Reversioners possess individually what has been calleda sfes 
successionis, the bare possibility of succeeding to the estate of the 
last owner in case the widow dies leaving anyone of them surviving 
entitled to take immediate possession after her, unless, of course, 
the husband has left the power to her to adopta son. But the spes 
is common to them all; so is the danger by the widow’s act against 
the interests of the reversioners, The right to sue to set aside that 
common danger is given for obvious reasons of policy and conve- 
nience to the person, who, if the widow died at the moment, would 
take the estate, But the result, fevourable or otherwise, affects the 
reversioners as a body. 

As pointed out in the case of P. Venkalanasayana Pillai v. V. 
Sulbrammal (1), Ex. 6 to s. xr of the Civil Procedure Code covers 
exactly cases ofthe kind under consideration and bars a fresh liti- 
gation on the same cause of action. 

The learned Judges of the Judicial eCommissioner's Court, in 
their very able judgment, have set out, in clear terms, the considera- 
tions on whjch the principle is founded. 

It has been contended on behalf of the plaintiff that the suit 
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by Durga Prasad was incompetent inasmuch as he was notat the 
time the presumptive reversioner to Narindra Bahadur. This con- 


* tention could only have been advanced ona misconception of the 


facts. Jagrani Kuar, the defendant in that suit, appears to have 
taken the same objection that Durga Prasad had no right to main- 
tain the action. The Subordinate Judge tn the @uit of Durga Prasad 
statesefirst the ground of the claim in these terms: “The plaintiff 
(Durga Prasad) is one of the reversioners to Narindra Bahadur 
and Wazir Chand and as such his interesteto¢he sald property will 
suffer if the will is allowed to stand, and so he has instituted the 
present suit, seeking (among others) the following declaratory relief, 

viz, that the will propounded is a forged document.” The learned 
Judge then proceeds to deal with the objection, viz, Durga Prasad's 

incompetency. Reference to the pedigree would show that the 
persons standing nearest in degree to Narindra Bahadur were at the 
time Chandika Prasad and Durga Prasad. The learned Subordi- 
nate Judge therefore says in his judgment: “The sale deed by: 
Chandika Prasad in favour of the plaintiff (Durga Prasad) is 
evidence sufficient to show that he is unable to sue for want of funds, 
and so the plaintiff is entitled to sue." 


This finding was never, so far as their Lordships can see, impug- 
ned in the Judicial Commissioner’s Court or before this Board. 

Mata Prasad, the plaintiff in the present suit, is a remote sapinda 
of Narindra Bahadur. He was in existence at the time when Raja 
Durga Prasad brought his action. He was aware, as his brother 
Kesho Prasad swears, of the institution of the suit. There is no- 
thing to show that the litigation between Raja Durga Prasad and 
Jagrani Kuar was collusive or vitiated by fraud or laches on the 
part of Durga Prasad in conducting the suit or in asserting his rever- 
sionary right. Nothing of the kind is proved or even alleged. 

The Subordinate Judge dismissed Durga Prasad’s “claim fora 
declaration of the forgery of the will.” But he declared it to be 
invalid and inoperative in respect of certain bequests in favour of. 


- the defendants other than Jagrani Kuar. On appeal to the Judicial 


Commissioner's Court, the decree of the Subordinate Judge affirm- 
ing the due execution of the will by Narindra Bahadur was reversed, 
but it was restored by this Board on the 3rd December, 1913, which 
found the will to have been duly executed by the defendant’s 
husband with the power of adoption. . : 

On a review of all the facts, their Lordships are of opinion, in 
concurrence with the learned judges of the appellate Court, that 
the suit by Durga Prasad against Jagrani Kuar for a declaration that 
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the will of Narindra Bahadur was false and fabricated, was brought 
by him in his capacity of the presumptive reversioner, and as such 
the decisioa in that suit binds the plaintiff, Mata Prasad. His claim » 
as regards the K heri estate is clearly barred. 

Assuming that the claim as to the Baragawn estate in the Hardoi 
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District is not so barged, the question of the plaintiff's title to this Mr. Ameer Ali. 


property has to be gonsidered from a different point. He contends, 


in the first place, that, even if the will of 1869 was invalid for want 


of proper registration, he gould fall back upon the will of 1860, to 
which xeference is made in the document of 1869. Beyond this  , 
there is absolutely no evidence of the fact that Fateh Chand had œ 
made any bequest to Wazir Chand in 1860. Reference bas been 
made toa number -of documents called wazib-ul-arz, but they are 
wot statements by Fateh Chand himself. They contain statements 
by some of his agents, all of whom speak of the mode of descent 
customary in the family. The Hardoi estate granted to Fateh 
Chand was placed in List II. This list includes the Talookdars, 
whose estates, according to the custom of the family, on or before 
the 13th February, 1856, ordinarily devolved upon a single heir. 
The purport of the statements contained in the wazib-ul-arz simply 
referred to the fact that the particular estate which was held by 
Wazir Cnand was descendable to a single heir and nothing more. 
Whether it was descendable toa single heir or not, the bequest 
being invalid owing to want of registration, left the property open 
and out of Act I of 1869. It was conceded in the appellate Court 
that unless the plaintiff could show that the property came back 
under Act I of 1869 by virtue of the provisions of Act III of 1910, 
the plaintiff had no right to the property. Section 13 of Act I of 
1869 is in these terms :— 

"No taluqdar or grantee and no heir or legatee of a taluqdar or 
grantee shall have power to give or bequeath his estate or any por- 
tion thereof or any interest therein to any person not being either 

(xi) A person who under the provisions of this Act or under 
the ordinary law to which persons of the donor or testator's tribe 
and religion are subject would have succeeded to such estate or to 
a portion thereof or to an interest therein, if such talugdar or 
grantee, heir, or legatee had died intestate, or 

(2) A younger son of the taluqdar‘or grantee heir or legatee, incase 99 
‘the name qf such taluqdar or grantee appears in the third or the fifth 
of the lists mentioned in section eight, except by an instrument of 
gift or a will executed and attested not less than three months before 
the death of the donor or testator, in manner herein provided in the ] 
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case of a gift, or will, as the case may be, and registered within one 

month from the date of its execution." 

The amendment which was made by Act IIT of roro, called the 

Oudh Estates Amendment Act of rgro, section 6, runs thus :— 

"6, After section 13 of the said Act, the following section shall 

be inserted, namely :— eu ° 
134. No taluqdar or grantee, and no heir er legatee of a taluqdar 

or grantee, and no transferee referred to in section 14. and no heir or 

legatee of such transferee, shall have poweg toe bequeath his estate, or 
any portion thereof or any interest therein : 

(1) (a) toa person who would have succeeded to such estate, 
portion or interest under the provisions of this Act applicable to 
such estate, had the person so bequeathing died intestate as to 
his estate, at the time when the bequest took effect, e 

(4) to his daughter, 

(c) to a son of his daughter, or 

(d) to a younger son, 

except by a will duly executed and attested ; 


(a) to a person who might, in the absence of other heirs, have suc- 
ceeded to such estate, portion or interest under the provisions of 
this Act applicable to such estate, had the person so bequeath- 
ing died intestate as to his estate, at the time when the bequest 
took effect, 

except by a will duly executed and attested not less than three 

months before the death of the testator and presented for registra- 

tion within one month from the date ofits execution and rogis- 

tered ; . 

(3) to any person other than a person mentioned in ‘clauses (1) and 

(2), 

except by a will duly executed and attested not less than three 

months before the death of the testator and registered according to 

the law for the time being in force relating to the registration of 


assurances, but presented for such registration within one month. 


from the date of its execution.” 


As the learned Judges of the judicial Commissioners Court point 
out, that section is not retrospective and does not validate a 
bequest which had alreadf failed. It would be'anomalous, to say 
the least, to suppose that the legislature intended by Act III of 
1910 to regive rights that had disappeared in consequence of the 


- failure of the bequest in 1869 when other rights had been created 


in the meantime. 
‘Section ax of Act III of rgto shows clearly that nothing in 
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that Act has the effect which is contended for by the plaintiff. 
Section 21 says :— 


P. C. 
1925 
Unless fhere is something repugnant in the Saving clause, sub- * Mate Prasad 


ject or context v. : 
. > . . ` agesnar. 
(a) Section 2, sub-section (1) of this Act, with the exception of i 
(i) clause (4) of the définition of the word “ estate” ; Mr. Ameer Alt. 


(ii) the words* “dr a mother” in the definition of thé word 
‘heir? sand , : 

(6) Sections 3, 4, Fant 8 of this Act, 
shall operate retrospectively ; but nothing contained in the said e e 
sections shall affect suits pending at the commencement of this Act, 
or shall be deemed to vest in or confer upon any person any right 
or title to any estate, or any portion thereof, or any interest therein, 
Which is, at the commencement of this Act, vested in any other 
person who would have been entitled to retain the same if this Act 
had not been passed ; and the right or title of such other person 
shall not be affected by anything contained in the said sections. 

In their Lordships’ opinion the contention that on the passing 
of Act III of rgro the Baragawn estate became once more sub- 
ject to Act I of 1869 has no substance. With the failure of the 
bequest the property passed out of the Act and became subject 
to the Hindu law. 

But it is urged that the compromise between Narindra Bahadur 
and Chandra Kuar was invalid, inasmuch as the widow had no 
right to make an assertion that the estate was subject to Act I of 
1869 when it was not so. The compromise between Narindra 
Bahadur and Chandra Kuar bears date the 25th. November, 1899. 
Para, 1 recites :-— 

“ That Chandra Kuar admits that the properties in dispute are 
Taluqdari properties, and succession to them will be governed by 
Act I of 1869 and Kuar Narindra Bahadur is entitled to hold the . 

- same as lawful heir of Raja Wazir Chand.” 

By para. 2 Kuar Narindra Bahadur agreed inter alia to Rani 
Chandra Kunwar remaining in possession of the properties 
in question. á 

By para. 3 he further agreed that he shall not by any deed or 
will alienate the shid immoveable propêrty or his rights in itas 
long as the said Rani Sahiba remains alive, but if he does so that 9^ 

* alienation.shall be null and void. 

It is contended that Chandra Kuar had no right to enter into 
the compromise. Their Lordships are of opinion that the learned ' 
Judges of the appellate Court in India are right in regarding . 
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it asa family settlement which was “ prudent and reasonable" 
under the circumstances, to use the language of Lord Philli 


“more in the case of Ramsumran Prasad and another" v. Shyam 


Kumari and others (1). 

Narindra Bahadur’s suit had been decided in his favour by the 
Subordinate Judge. On the appeal the Judicial Commissioners 
had reversed his judgment and remanded the'case for the conside- 
ration of the second part of the claim. The matter, was stilP open 
to another appeal. Under tho se circumst@nc®s, in order to avoid a 
long litigation and the creation of further burden on the* family 
property, Chandra Kuar entered into a compromise acknowledging 
Narindra Babadur's right to the inheritance after ber death, he on his 
side binding himself not to alienate the property during her lifetime. 
As stated already, the settlement arrived at between the parties 
appears to their Lordships to have been both prudent and reasonable 
in the circumstances of the case, and the plaintiff has no right to 
question it now. 

Narindra Bahadur was, in their Lordships’ opinion, the nearest 
agnate of Wazir Chand, and if the property was subject to the pro- 
visions of the Hindu law, as their Lords hips find, whether he was 
joint or separate from Wazir Chand, he was entitled to the property 
on the death of his widow. The compromise, in fact, gave effect 
to this rule of the Hindu law. The acknowledgment of the widow 
that the property was subject to Act I of 1869 would not affect the 
rights ofthe parties on the basis of the law governing the succes- 
sion, e 

The adoption of Nageshwar by Jagrani Kuar, although it took 
place in 1914, takes effect from the death of the father, to whom he 
is adopted, and therefore there was no intervening time during 
which it could be said that the property was not held by anyone. 
It may be noted here that both the Courts in India bave negativ- 


ed tbe plaintiff's allegation of the allegation contained in paras. r2 ` 


and r3 of his plaint. 

In view of the peculiar course adopted by the Subordinate 
Judge in dealing with this case, and in order to prevent other 
Courts in India from falling into the same error, their Lordships 
think it desirable to point out that it is not opeh to the Courts in 


"e India to question any principle enunciated by this Board, although 


they have a right of examining the facts of any case before them to 
see whether and how far the principle on which stress is laid 


" applies to the facts of the particular case, Nor is it open to them, 


(1) (1922) La R. 49 I. A. 342, 
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comment on the crime committed that a fair trial by ajury was 
impossible in Bombay. 
that in the state of public feeling a fair trial could not be obtained 
in the place where the offence would ordinarily be tried, to order 
that the trial be held'glsewhere. An application was made to him 
to so order and was,refused. To ask the. Board to declare. that 
such a refusal of the Governor-General, who had all the advantages 
of being in the country and of judging of the real state of public 
feeling, amounted to a violation of the principles of natural justice 
is nothing less that preposterous, and their Lordships cannot too 
strongly qualify the impropriety and uselessness of such a demand. 

As regards the other grounds in the case of the first six 
petitioners, they are all questions as to the sufficiency of evidence— 
fit for consideration by a Court of Criminal Appeal, but falling 
far short of the definite dictum quoted. 

The case of the. remaining petitioner which at first sight. might 
seem different, is, when more closely looked at, just the same. He 
was not present at the scene of the assault and murder and 


consequently the óffence of which he was found guilty was abet- 


ment of murder The point that was sought to be urged by his 
counsel was that the charge of the learned Judge did not adequa- 
tely bring home to the jury that abetment of murder could not be 
properly inferred from a conspiracy to kidnap unless the natural 
result of the attempt to kidnap was murder. The learned Judge 
in the course of his charge used these words after explaining 
section 111 of the Penal Code :— 

" I merely emphasise once more that the crucial point as regards 
the applicability of that section is whether that which is done was a 
probable consequence of the abetment ; was it a probable conse- 


. quence of the conspiracy into which Accused No. g had entered 


that Bawla would be murdered on the night of January the rath ? 
Unless you can so find, that charge of murder cannot be 
established." 

And he specially left it to them to say whether after finding 
conspiracy they “ could go the length of saying that the probable 
consequence of the* conspiracy was the murder of Bawla and the 
attempted murder of Lieutenant Saegert.” If this were a Court 
of -Criminal.Appeal it would be difficult indeed to say that this 
advice to the jury was not adequate to the situation. Sal, it would 
be a question for a Court: of Criminal Appeal. Here the moment 
that adequacy is raised in reference to such advice the case of the 


It is in the power of the Governor-General of India if he thinks e 
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petitioners is gone ; for who could possibly say that the adequacy 
or otherwise could amount to a “disregard of the forms of process 


» or violation of the principles of natural justice" ? Tha averment 


fails, just as the averments in the other cases failed. i i 
Their Lordships will humbly advise His Majesty to refuse the - 
prayer of all the petitioners, . ° LM 


RL, Wilson & Co: Solicitors for Petitioners. 


Solicitor, India acl Solicitor for Respondent, e’ 
A. de M, ° Application. refused. 
PRESENT, Viscount Haldane Lord Wrenbury, 


and: Lord Blanesburgh. 


S. SOUNDARA RAJAN AND OTHERS 
f. 
C. M. NATARAJAN AND OTHERS.* 
[On APPEAL FROM THE HicH Court oF JUDICATURE AT Mapras.] 


Hindu Law—Testator resident in Madras—Validity of bequest to unborn 
` persons—Hindu Wills Act (XXI of 187¢)—Hindu Transfers ané Bequests 
Act of Madras (1 of 1914), Sec. 18— Powers of Madras provincial legislature— 
Indian Act VHI of 1921— Rule against — perpetuilies— Indian Succession 
Act (X of 1865), Secs. 101, 102, and 126— Majority Act (IX of 1875), as 
amended by Guardians and Wards Act (VIII of 1890), Sec. 3. 


. The will dated 27th April, 1897, of a Hindu testator, resident in Madras, 
who died in 1904, after directing the formation of a fund for the payment of a 
monthly sum to his widow for life, directed that his trustees were (a) to appor- 
tion the residuary trust-funds into as many equal shares as he had daughifrs who 
were either living at his death or, having predeceased him, had left issue, 
them and him surviving ; (b) to pay the income of such shares to the respec- 
tive daughters during life, and, after the death of each daughter, to hold ber 
share aforesaid for her children *who should attain 21 years; (c) if any daughter 
died . without lawful issue, to hold the said share in trust for children of the 
other daughters who should attain 21 yedrs; (d) if a daughter dying in the 
testator’s lifftime left lawful issue surviving the testator and attaining the age 
of 21 years, such issue were to take the share appropriated as aforesaid to the 
daughter as if she had survived the testator. Only some of the testator’s grand 
children were born before his death. In å suit hy some of the grandsons, after 
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the death of the testator's widow and his three daughters, for the interpreta- P. C, 
tation of the will, administration, and declaration of the rights of the parties >; em 

- Held, (ij ugder section 126, Succession Act which applies to the testator's wow 


e A 
‘will by reason of the Hindu Wills Act, and which embodies the principle laid Ss TEE Rajan 
down in Lassence v. Tierney, (i), where the will as a whole shows an intention to C. M. Natarajan. Ul 
confer an absolute estatg in the first instance on a legatee, and following on DEG 
that absolute estate, thefe is a provision for settlement, which in the event 
cannot be operative, ther the words of prior, intention prevail, and the abfolute 
estates takes effect notwithstanding the failure of the provision for settlement ; 
but ? 6 


(ii) aseclause (a) of the will above set forth merely directed apportionment 
or division, and not ‘distribution or disposition of the property, and clause ib) 
effected the distribution, giving the daughters an income for life, followed by 
gifts to their children, the will did not confer upon the daughters any such abso. 
lute gift as is contemplated by sec. 126 of the Succession Act, but only a gift 


for life ; l 


* s 


(iii) As to the later gifts in favour of the daughters’ children, at the date 
of the testator's death in 1904, the vesting of the bequests to these children as 
a class may have been delayed beyond the period prescribed by sec. tos of the 
said Act (i. e. thelifetime of one or more persons living, and the minority, 
ending at 18 years of age, of some persons who shall be in existence at the expi- 
ration of that period); hence, these bequests were void and inoperative under 
sections, 101 and 102 of that Act ; 

(iv) All questions as to the powers and limits of the provincial legislature of 
Madras, and the validity of the Hindu Transfers and Bequests Act (''Seshagiri 
Ayers Act") of that legislature have now been set at rest by Act VIII of 192: 
of the Indian Legislature, which has the effect of making the Succession Act, 
Sec, tor, now supersede the decision ia Tagore v. Tagore (a), and make it 
applicable to the present will, 

(v) By the operation of section s of the said Act. VIII of 1921, and the Majo- 
rity Act, section 3 (as amended by the Guardians and Wards Act, VIII of 1890, 
sec, 52), the provision in the will fixing the age of a1 years in every case as the 
time for the vesting of the legacies contravenes the Succession Act, seetions 101 
and 102, and is void. 

Appeal by the Plaintiffs from a decree of the High Court, x 
Appellate Jurisdiction, dated the 16th December, roao (Wallis, 
C. J. and Ramesam, J.) affirming a decree of the same Court, 
Original Jurisdiction (Coutts Trotter J.) dated the 6th Novem- 
ber, I919. 

The facts appear from the judgment of their Lordships, and 
from the report of the prior proceedings in I. L. R. 44 Mad. os 
446. ! 
` 4 C. Clauson K. C. and K, V. L. Nasasinham for the Appell. 
ants, 


(1) (1850) 1 Mac. and G. 551; 2 Hall and Tw 115 ; 14 Jur. 183. 
E (2) (1874) L. R I. A. Sup. Au. 
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: We H. Upjohn K. C. Sir. W. Schwabe. K. C. and 4d. M. 
Talbot for the Respondents. 

' The arguments proceeded substantially on the lines ,respective- 
ly of those in the Court below (see l. L. R. 44 Mad. 446), and 
their Lordships’ attention was drawn to Act V1II of rgar passed 
Dy the Indian Legislature since the date of the judgment undet 
sas 2E QS E "m 

DU C A, Ve’ 

The jade ient of the Board was ; delivered? by 

‘Viscount Haldane.—The questions which arise for dachslon 
on this appeal relate to the construction and validity of the provi- 
sions of a will dated 27th April, 1897, and made by a Hindu, C. 
Ratna .Mudaliar, who died in 1904. He left a .widow and three 
daughters. One of these daughters, Yasodammall, died in 1907 ; 
another, Rajammal, in 1908; and the third Nilayathatchi Ammal, 
in r918,  Vasodammall had four children, as to three of them, two 
sons and a daughter, born before the death of the testator in r904, 
and as to one of them, born afterwards in 1907. Rajammal, the 
second daughter, had a son Tirugnanasambandam, who was born in 
1907. This child was constituted a Ward of Court in 1910. Nila- 
yathatchi Ammal, the third daughter, had six children, three sons 
and three daughters, all born after 1904. Of these various families 
the three sons of the third daughter were plaintiffs in the suit and. 
are appellants to-day. Tus others were defendants and are now. 
respondents. 

"It will be convenient ue of all to set out the material portions 
of the will ;i— 

"I give devise and bequeath all my estate and effects immovable 
and movable unto my Trustees Upon Trust that my "Trustees shall 
sell, call in and convert into money the same or such part thereof 
as shall not consist of money and shall with and out of the proceeds 
of such sale calling in and conversion and with and out of my ready 
money pay my funeral and testamentary expenses and debts and 
shall stand possessed of the residue of such proceeds Upon Trust 
to set apart thereout and invest in promissory notes of the Govern- 
ment of India such a sum or sums of money as when so invested 
as aforesaid will.produce bj the income thereof d monthly sum of 


_ Erupees one hundred and to pay such income monthly to my wife C. 


Andalammg during her life and from and after her decease to stand’ 
possessed of the said sum and the investments for the time being re- 
presenting the same Upon the Trusts hereinafter declared concern- 
ing the residue of my estate, And as to-the residue, of: my estate 


+ 
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I direct that my Trustees shall at their discretion invest the same in 
any of the modes of investment in which trustees are by law autho- 
rised to invest trust funds and shall stand possessed of the said 
residuary trust monies and the investments for the time being 
representing same (bereinafter called “the residuary trust funds") 
In Trust to apportion the residuary trust funds into as many equal 
parts or shares as ter may be daughters of mine living at the ‘time 
of my decease or who having predeceased me shall bave left issue 
her or them and me surviving &nd to pay the income of each of 
such equal parts of shares to my said daughters respectively during 
their respective lives. And from and after the decease of each of 
my said daughters to stand possessed of the share of the residuary 
trust funds so appropriated as aforesaid to such daughter Upon 
Trust for all the children of such daughter who shall attain the age 
of twenty-one years in equal shares and if there shall be only one. 
such child the whole to be in trust for that one child and in the 
event of any of my said daughters dying without leaving lawful issue 
her or them surv iving 1 direct that my trustees shall stand possessed 
of the share or shares so appropriated to her or them as aforesaid 
Upon Trust for all the children of the other or others of my said 
daughters who shall attain the age of twenty-one years as tenants-in- 
common in equal shares per stirpes. Provided always and I hereby 
declare that if any daughter of mine shall die in my lifetime leaving 
lawful issue atthe time of my death such issue as shall attain the 
age of twenty-one years shall take and if more than one as tenants-in- 
common én equal shares per stirpes the share which would have 
been so appropriated as im to such daughter of,mine and her 
issue if she had survived me.” 

The suit was instituted in the High Court of Madras “for a due 
construction of the will and for administration. The plaintiffs, the 
present appellants, were, as already stated, grandsons of the testator 
and children of his third daughter. Their case is that they, along 
with the sons of the other two daughters, are entitled to succeed to 
the testator’s residuary estate subject to an annuity to the widow 
and to mere life estates given to the three daughters, who are all 
now dead, For they contend that the trusts in favour of grand- 
children, following in the will on those for the daughters for life, are. 
void by the law of India. The case of the respondents, on the 


other hand, ts that the trusts introduced i in favour of gragdchildren. 


were validly created by the will, or, alternatively, that the three, 
daughters of the testator in the result took his residue absolutely. 
The case was tried before Mr. Justice “Coutts Trotter, who 
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decided in substance (r) that the testator gave only alife estate to 
each of his three daughters, and not an absolute estate, remarking : 
"It seems to me clear that what the testator wished to' do was to 
divide thé income of his estate into three shares for the benefit of 
hís three daughters respectively for their. lifetime, and thereafter the 
corpus of each share should belong to such of *the children of each 


daughter as should attain the age of twenty-ofle years"; (2) that ` 


under the provisions of section 3 of the Hindu Wyls Act, 1870, and 
the rules laid down by the Lords of the fudicial Committee in the 
case of Tagore v. Tagore, (1) and other decisions, the gifts to the 
grandchildren of the testator born after his death were void ; but 
that the provisions of the Madras Act 1 of 1914, which were not in 
his opinion tra vives of a Provincial Legislative Council, validated 
the bequest in this respect, The learned Judge was further of opi- 
nion that the testator’s will did not, for reasons which he gave, 
contravene the Indian rule against perpetuities in view of the pro- 
visions of Act IX of 1875, as amended by the Guardians and Wards 
Act r890. i 


There was an appeal to the Appellate Civil Jurisdiction of the 
High Court of Judicature at Madras. Before judgment on that 
appeal was delivered certain compromises were made between 
certain ofthe parties, for the division between them of what might 
be the fruits of this litigation. Into the terms of the compromise 
it is not, however, necessary, at this stage of the suit, to enter. 

‘The appeal was heard by the Chief Justice (Sir John Wallis) 
and Mr, Justice Ramesam. These learned Judges did fiot agree 
with the view of the Trial Judge as to the effect of the Indian Majo- 
rity Act, 1875, and of the Madras Act I of rgr4 (which they held 


to have been ulfra vires of the Provincial Legislature). They were 


accordingly of opinion that the disposition of the will could not take 
effect as regards beneficiaries born after the death of the testator. 
and, as the provisions in favour of issue of daughters were obnoxi- 
ous to section ror of the Indian Succession Act, 1865, they thought 
that the whole disposition in favour of the daughters’ children failed 
as a result of section 102 of that Act. They held, however, that 
upon the true construction of the will the intentjon of the testator 
was, in the first instance, to make an absolute gift in favour of each 
of his three daughters, the provisions which followed being a merg 
settlementeof the gift thus absolutely made, and that consequently 
under section 126 of the Indian Succession Act, 1865, the daughters 


(2) (1874) L. R.: f, A. Supp. 47 » 
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of the testator took absolutely, when these provisions failed of effect. P. C. 
That section, made applicable to the testator's will by the Hindu a 
Wills Act (No. ar) of 1870, is as follows : a re 


S. Soundara Rajai 
“Where a testator absolutely bequeaths a fund, so as to sever it v. Ex 
C. M. Natarajan, 


from his own estate, but directs tbat the mode of enjoyment of it by ice 
the legatee shall be restrictéd so as to secure a specified benefit for Viscount Haldane. 
the legatee ; if that benefit cannot be obtained for the legatee? the iis 
fund belongs to him, as if the will bad contained no such direction." 
This is an. enactmerft i statutory form of a principle which was 
already familiar to English lawyers. The case of Zassence v. Tier- 
ney (1) shows that where, reading the will as a whole, the intention 
to confer an absolute estate in the first instance is expressed orim- 
plied, and following on that absolute estate there is a provision for 
seftlement which in the event cannot be operative, then the words 
of prior intention prevail and the absolute estate takes effect not- 
withstanding the failure of the provision for settlement that follows. 
In India the words in section 126 must be followed as laying down 
the principle, but the principle is not substantially different from 
what was expressed in  Zassemce v. Tearney (x) (supra) Their 
Lordships have given consideration to the terms of the will in the 
present case. The material directions are those to the trustees 
“ to apportion the residuary trust funds into as many equal parts 
or shares as there may be daughters of mine living at the time of 
my decease or who having predeceased me shall have left issue 
her or them or me surviving." The trustees are then to '' pay the 
income of each of such equal parts or shares to my said daughters 
respectively during their respective lives. And from and after 
the decease of each of my said daughters to stand possessed of the 
share of the residuary trust funds so appropriated as aforesaid to 
such daughter upon trust for the children. of such daughter who 
, Shall attain the age of 21 years," The testator then directs that 
in the event of any of the daughters dying without leaving lawful 
issue the trustees are to ‘f stand possessed of the share or shares so 
appropriated to her or them as aforesaid”? on trust for her children 
who shall attain twenty-one. He goes on to introduce a proviso | 
under which, if a daughter dies in bis lifetime leaving lawful i 
issue, such issue as “shall attain ar years? are to take the share so” 
t which would have been so appropriated as aforesaid to such 
dhughter of raine and her issue if she had survived me.” 
Reading the will as a whole their Lordships are unable to agree : 
with the conclusion about the construction of these clauses come 
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to by the Court of appeal They think that the first trust for 
apportionment directs merely division of the fund into as many 
equal parts or shares as there are daughters living at the testator’s 
death, or sets of issue then living of daughters then dead. 

The words of apportionment are introduced for merely arithmeti- 
cal purposes and so far do not dispose* of pfoperty. In order to 
find*the interest given under the will itis. ngcessary to proceed 
to the further words, and these, in the case of a daughter, 
confine her interest to a right to iscome for life, They are 
followed by words of disposition in favour of the children and 
issue. This view of what may be called the apportionment clause 
is even more apparent as regards the suggested gift to issue of a 
deceased daughter. There is no unqualified gift to them by the 
apportionment clause. The effective gift in the later word9oí 
the will is to such of a deceased daughter's chsldven as attain 21, 
And if, of this will it could be said that the testator had used 
the words “issue” and “children” interchangeably then the 
limitation to such children only as attained 21 would, if there were 
a prior gift to them without that qualification, be merely otiose. 
If so much cannot be said then there is no room for the opera- 
tion of the rule, Their Lordships are, therefore, unable to find in 
this will the absolute bequests required “by section 126. They 
think that the three daughters took only for life, and that it must 
remain to be seen whether the later gifts in favour of their children 
or other issue are validly made under Hindu law, 

Turning to this question, the first observation to be made is 
that the will has apparently been drawn by someone familiar with 
English law, but not with the Indian statutes. which apply. If 
it were only a question of the English rule against perpetuities, 
there would. be no objection to the will. But there comes in 
section 101 of the Indian Succession Act of 1865. Under this 
section no bequest is valid whereby the vesting of the thing 
bequeathed may be delayed beyond the lifetime of one or more ' 
persons living at the testator’s decease, and the minority (ending 
at 18) of some person who shall be in existence at the expiration 
ofthat period and to whom, if he attains full age, the thing 
bequeathed is to belong. The validity of the" gifts now in question 
must be scrutinized as at the death of the testator, i. e., 1904, and 
if sectiog ror then applied the “disposition subsequent to the life- 
time of the testator’s daughters was invalid, for the children of the 
daughters take only in classes, and by section 102 of the Succession 
Act, if a bequest is made to a class of persons, with regard to some 
of whom it is inoperative by reason of the rules. contained in sec- 
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tion ror, the bequest is wholly void. It being plain that this 
bequest, tested as at the testator’s death, made delay beyond the 
lifetime of the daughters and the minority of some of their children 
possible, the bequest in favour of the children was inoperative. 
It was suggested, however, that this section had no application to 
the will of a Hindu by reason of the fact that, as is shown by the 
Tagore v. Tagore case (1) (supra) any disposition in sucha will is 
invalid if the dispónee ig ap unborn person at the testator's death. 
The section, it was said, is only applicable to dispositions which 
are not otherwise imeffective. One answer to this was that in 1914 
the Madras Áct above referred to was passed which purported to 
get rid of the difficulty caused by the Zagore v. Tagore (1) (supra) 
decision. This Act provides by section 3 that a disposition shall 
not be invalid by reason only that the transferee or legatee is an 
unborn person at the date of the transfer, or the death of the 
testator. Questions were raised, as has already been observed, 
in the Courts below as to the validity of the Madras Act, but 
these questions are now superseded by the Act of the Indian 
Legislature, No. 8 of 1921, which has validated the law contained 
in the Madras Act, and repeats in section 5 a provision 
identical with section ror of the Succession Act, 1865. The 
result is to make that section applicable to this will, upon a 
view which was not contested before their Lordships if the 
Madras Actor the Act of roar were treated as operative, Now in 
that section, as has been already said, a “ minor" means any per- 
son who shall not have completed the age of eighteen years. It 
was, however, pointed out by the respondents that, by the Majo- 
rity Act, 1875, every minor of whose person or property a guardian 
bas been or shall be appointed by any Court of Justice, and every 
` minor under the jurisdiction of any Court of Wards, shall, notwith- 
Standing anything contained in the Indian Succession Act orin 
. any other enactment, be deemed to have attained his majority 
when he shall have completed his age of ar years and not before ; 
and this is accompanied by a provision that every other person 
domiciled in British India shali be deemed to have attained his 
majority when he shell have completed tis age of 18 years and 
not earlier. These provisions do not, however, in the opinion of 
their Lordships, help the respondents. At the testator's death— 
for this purpose the relevant date—it was not clear, and could 
not be certain, whether all or any of the members of the classes 
in whose favour the disposition was made would ever haye 
(1) (1874) L. R. 1. A. Supp. 47.° 7 
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guardians appointed. The provision of the will fixing ar in every 
case as the age of vesting was, therefore, in contravention of sec- 
tion ror, and the whole gift is invalid under section rba. Their 
Lordships are unable to agree with the views expressed in some 
detail on this point by the learned Trial Judge. 


Their Lordships are of opinion, for thé reasons they aye 
given, that the appeal must sfcceed. There will be a declaration - 
that the appellants are entitled to their respective shares *in the 
property in suit as upon an intestacy, subject to the life estates 
(now atan end)in favour of the testators daughters. This will 
be without prejudice of the compromises referred to in the decree 


appealed from, and to the sanction given to them by that decree. 


The case must go back to the High Court for further inquiry on 
that footing. Their Lordships do not think it necessary to 
interfere with the orders as to costs made in the Courts below. 
They think that the costs of this appen! should, in the same way, 
be payable out of the estate. 

They will humbly advise His Majesty accordingly. 

H. S. L. Polak: Solicitor for Appellants. 

Douglas Grant: | Solicitor for Respondents. 


A.de M. — Appeal allowed. 


Vor. XLII1I.] HIGH COURT. 


APPELLATE CRIMINAL. 


Before Mr. Justice C. C. Ghose, and Mr, Justice Duval. 


SUPERINTENDENT AND REMEMBRANCER OF 
* LEGAL AFFAIRS 


e * p. s 
. . KIRAN BALA DASL* 
ee 


Evidence— Thumb impression — Act XXXIII of 1920, Sec. 5—Evidence Act (I of 
1872), Sec. 45—Criminal Procedure Code (Act V of 1898, as amended), 
Sec. 56a . 


Under section 5 of Act XXXIII of 1920. thumb impression taken of the 
accused at the time of the trial, is legally admissible in evidence. 


The evidence of an expert who had an opportunity of comparing the thumb 
impression of the accused which had been taken in Court with the thumb imprese 
sions on the deed and in the Sub-Registrar’s thumb impression book is admissible 
under section 45 of the Indian Evidence Act. 


In the circumstances of the present case, the High Court having regard to the 
amended provisions of section 562 of the Code of Criminal Procedure, instead of 
sentencing the accused at once to any punishment directed that she be released on 
her entering into a bond with one surety of Rs. 100 to appear and receive sentence 
when called upon during the period of one year. 


Appeal under section 417 of the Code of Criminal Procedure by 


`> the Government, 


The accused was convicted under section 8a clauses (a) (b) and 
(c) of the Indian Registration Act and sentenced to rigorous impri- 
sonment for 6 months under each count, the sentences to run 
concurrently. This conviction was set aside on appeal, Hence 
this appeal. 


The material facts appear from the judgment. 
Mr. Ashraf Ali (Counsel) for the Appellant. 
Babu Narendra Krishna Bose for the Accused. 
The judgment of the Court was as follows : 


This is an appeal by the Superintendent and Remembrancer of 
Legal Affairs, Bengal against the acquittal. of the respondent 
Kiranbala Dassi by the learned Sessions fudge of Bankura by his 
_ judgment dated the 6th February 1925. 


. 
"Government Appeal No, 3 of 1925, against the order of the Sessions Judge of 
Bankura, dated the Gth February, 1925, setting aside the order of the Deputy 
Magistrate of Bankura, dated the a3rd December, 1924. 
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The short facts are as follows :—The respondent Kiranbala 
Dassi along with three other persons, Upendra Nath Ghoshal, 
Kishori Mohan Misra and Panchu Gopal Chakravarü was put 
upon trial for offences under section 8a of the Indian Registration 
Act. The case for the prosecution was that a deed of release dated 
the agth March 1923 purportihg to have been executed by one Sin- 
dhubata Dassi in favour of Upendra Ghoshal was & forged document 
made at the instance of Upendra Ghoshal, that Papchu Gopal was 
the scribe and that he had signed the natme°of the executant and 
that Upendra Ghosal procured the registration of the document 
by causing Kiranbala the respondent before us to personate Sindhu- 
bala Dassi before the Sub-Registrar of Assurances, and that Kishori 
Mohan falsely identified Kiranbala Dasi as Sindhubala Dassi at 
the time of the registration of the document, During the course 
of the trial in the Court of first instance the learned Deputy 
Magistrate Mr. Ahmed directed that the respondent Kiranbala 
Dassi should give her thumb impression, * Accordingly her thumb 
impression was taken and it was compared by an expert witness 
being P. W. 1; Jnanada Chandra Bose with the thumb 
impression purporting to be that of Sindhubala Dassi which was on 
the bond and which bad been taken at the time of the registration 
of the deed and in the Sub-Registrar’s book. The evidence of the 
expert was to the effect that the three thumb impressions, namely, 
that of Kiranbala taken in the Court before the learned M agistrate, 
that which appeared on the deed and purported to be the thumb 
impression of Sindhubala and that which appeared in the Sub- 
Registrar's thumb impression book and which also purported to be 
the thumb impression of Sindhubala were in fact and in truth 
the thumb impression of one and the same person, and that the 
thumb impression of Sindhubala who had been examined as a wit- 
ness for the prosecution and whose thumb impression had been 
taken in Court did not tally with the thumb impressions herein- 
before referred to. The learned Magistrate who tried the case 
acquitted Panchu Gopal, but he found that the three other accused 
persons, Upendra, Kishori and the present respondent Kiranbala 
Dassi were guilty and sentenced them to various terms of imprison- 
ment. So far as Kiranbala ws concerned the sentehce on her was 
that she should undergo rigorous imprisonment for a period of six 
months. The accused persons thereupon preferred an appeal 
before the learned Sessions Judge of Bankura, But it having 
appeared that there had been no compliance with the provisions of 
section 342 Criminal Procedure Code a retrial was ordered, On 
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retrial by the learned Magistrate the accused were again convicted 
and sentenced to the same terms of imprisonment as in the pre- 
vious trial. , There was then an appeal to the Sessions Judge and 
by his judgment dated the 6th February, 1925 the accused persons 
were acquitted. As regards the two accused Upendra Ghoshal and 
Kishori Misra the learned, Sessions Judge held that there was not 
sufficient legal evidence against them to warrant a conviction., But 
as regards Kiranbala Dassi the learned Sessions Judge was of 
opinion that her ‘thuml impression taken at the time of the trial 
was inadmissible in evidence, as such thumb impression had been 
taken illegally. ‘Thereupon the present appeal has been preferred 
as stated by the Superintendent and Remembrancer of Legal 
A ffairs. 


e It is contended on behalf of the Government by the learned 
Deputy Legal Remembrancer that the Sessions Judge was clearly in 
error in holding that the thumb impression in question, namely, 
one that had been taken in Court of the respondent Kiranbala Dassi 
had been taken illegally, and in support thereof he has drawn our 
attention to the provisions of section 5 of Act XXXIII of 1920, 
being an Act which authorizes the taking of measurements and 
photographs of convicts and others. Section 5 of Act XXXIII of 
1920 runs as follows :—'' Ifa Magistrate is satisfied that for the 
purposes of any investigation or proceeding under the Code of 
Criminal Procedure 1898 it is expedient to direct any person to 
allow his measurements (measurements as defined in the Act 
include finger impression and foot prints impressions) or photo- 
graph to be taken, he may make an order to that effect, and in 
that case the person to whom the order relates shall be produced or 
shall attend at the time and place specified in the order, and shall 
allow his measurements or photograph to be taken, as the case 
may be, by a Police officer." We think this is sufficient authority 
for the course that was adopted by the learned Deputy Magistrate. 
As is well known, before the passing of the Act there was conside- 
rable controversy as to whether thumb impressions could be taken 
of a person by order of a Magistrate, and to settle all such doubts 
this Act was passed. 


Then the question arises whether the evidence of the expert 
who had an opportunity of comparing the thumb impression of 
` Kiranbala which had been taken in Court with the thumb imprese 
sions on the deed and in the Sub-Registrar’s thumb impression book 
is admissible under the provisions of the Indian Evidence Act. 
Section 45 of the Indian Evidence Act makes the opinion of an 


* 


8x 


CRIMINA L. 
1925. 
Suum 


* Superintendent and 


Remembrancer of 
Legal Affairs 


v. 
Kiran Bala Dasi. 


— 
"8 


CRIMINAL. 


1925. 


need 
“Superintendent and 
Remembrancer of 
Legal Affairs 
v. 
Kiran Bala Dasi. 


» 


- 


THE CALCUTTA LAW JOURNAL. (Vor. XLIIÍ. 


expert on a matter like this admissible in evidence. {Illustration 
(c) to section 45 makes it abundantly clear that in a case like the 
present the opinion of the expert formed by comparison of the 
various thumb impressions hereinbefore referred to is admissible 
in evidence. It would therefore follow that the procedure which 
was adopted by the Magistrate was one'in stfict accordance with 
the provisions of the law and that the learnad Sessions Judge was 
not correct in saying that the thumb impression of Kiranbalg Dassi 
which had been taken in Court was one ewhich had been taken 
illegally and against a fundamental principle of law. That heing so, 
itis impossible to resist the conviction that the'thumb impression 
which had been put on the deed at the time of the registration of 
the document was one which had been put not by Sindhubala Dassi 
but by Kiranbala Dassi;in other words we are satisfied on the 
evidence on the record that it was Kiranbala Dassi who had person- 
ated Sindhubala Dassi at the time of the registration of the 
document. 

We must therefore allow the appeal, and the only question now 
before us is what the sentence should be on Kiranbala, She is 
stated to be a widow of over 45, and although there can be no doubt 
whatsoever that she did personate Sindhubala Dassi at the time 
of the registration of the document before the Sub-Registrar it is 
abundantly clear from the evidence on the record that she was 
a puppet in the hands of other accused. Under these circums- 
tances we have anxiously considered whether we should passa 
sentence of imprisonment on her, and we have come to the con- 
clusion that having regard to the amended provisions of section 562 
of the Code of Criminal Procedure this is a case in which we 
can take action thereunder, and instead of sentencing Kiranbala 
Dassi at once to any punishment we direct that she should be 
released on her entering into a bond with one surety of one 
hundred rupees to appear and receive sentence when called upon 
during the period of one year. 


A. T. M. Appeal allowed. 


Vot, XLÍII.] ^ — HIOH COURT. 


 APPELLATE CIVIL 


Before Sir William Ewart Greaves, Knight, Judge, and 
Mr. Justice M. N. Mukerji, 


NAGENDRA'NATH ROY AND orHERS 


9. ? 
JUGAL KISHORE ROY AND orHERs,* 


Contributton—Contract Act (1X of 1872), Secs. 69,70—Bona fide claim to 
property—Claim found to be unsustainable—'Lawful’ —Existence of interest 
—-Misration—Mitakshara School. 


The expression ‘interested in the payment of the money’ in section 69 of the 
Cottract Act is comprehensive enough to include cases of apprehension of any 
kind of loss or inconvenience and is not restricted to cases of individuals, who are 
sure to suffer actual detriment assessable in money value : Tulsa v. Sageswar (1) ; 
Subramania Iyer v. Ramgappa (2), and Panbhabati v. Nani Lal i3). 


In a suit under section 69 of the Contract Act, it is essential that there should 
firstly be a person who is bound by law to make a certain payment, secondly, 
another person, who is interested in such payment being made, and thirdly, a 
payment by such last mentioned person. If these circumstances exist, the fiction 
of an implied request from the defendant-to the plaintiff to make the payment 
may be properly imported into the case so as to bring it within the section and 
thus the right to reimbursement is create]. A debt for money paid arises where 
a person has paid money for another under circumstances and upon occasions 
which make it just and equitable that it should be repaid; a debt or promise 
to pay is.then implied in law. without any actual agreement to that effect. 


Where gmyment is made by a person, who puts forward a bona fide claim to 
the property in dispute, he is entitled to the protection afforded by section 69 of 
the Contract Act even though it ultimately transpires, as a result of litigation, 
that he had not ín fact orin law the interest for the protection whereof the 
payment was made: Bindubashini v. Harendra (4',and Radha Madhub v. 
Sashiram (5). 


Section 70 of the Contract Act lays down three circumstances as necessary to 
found the right of demand, viz, firstly, that the Act should be lawfully done 
for another, secondly, that it should not be the doer’s intention to do it gratui- 
tously,.and, thirdly, that the other parties should enjoy the benefit of it: 


Appeal from Original Decree No. 95 of 1924, against the decree of Babu 
Nalini Kanta Bose, Subordinate Judge of Asafsole, . dated the- 16th Janu- 
ary, 1924, 

, (t) (1926) I. L. R. 28 All, 563. . (2) (1909) I. L. R 33 Mad. 232. 

(4) (1913) 18 C. W. N. 778; 19 C. L. ]» 72. ^. 

+See The Eastern Mortgage and Agency Company, Limited v Fuslul Karim 
(1925) 41 C. L. J. s71—Rep. 

(4) (1897) I. L. R. 25 Calc. 305. (5) (1899) I. L. R. 26 Calc, 826. 
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The word ‘lawfully’ has been the subject of judicial interpretation in several cases 
in which some points of diversity ate noticeable. The existence of an interest 
is generally a test as to the lawful character of payment, but even,if an interest 
were not shown to exist, payments on account of another, if lawfully made, would 
generally be provided for by section 70. 


The word ‘does’ in section 70, includes paymegt of maney. 


The plaintiff claiming to have a share in the pro perties sold under the decree 
of the landlords, applied for permission to deposit the decretal dues and compen- 
sation for setting aside the execution sale. There was nothing to indifate that 
he did not bona fide believe at the time that hefhad such a share, The pleader 
for the auction-purchaser intimated to the Court that he had no instruction in 
the matter. The plaintiff adduced evidence- and proved fo.the satisfaction’ of 
the Court that he had the interest he claimed and that he was entitled to have 
the sale set aside on deposit of the decretal amount and compensation, The 
Court graated the permission and the plaintiff thereupon made the deposit and 
no objection was taken at any subsequent stage to the plaintiff's assertion of the 
right that he claimed : 


Held, that the plaintiff was entitle! to recover the money under section 69 of 
the Contract Act: Sarafat Ali v, Issar Ali (i), Even if section 69 be inappli- 
cable, the claim could be supported under section 70, as the payment was a lawe 
ful one: Suchand v. Balaram (7); and was not gratuitous or the result of an 
officious interference of a person who had no reason to think that he had an 
interest in making it, and that the defendants enjoyed the benefits of the pay- 
ment. 


When all that was proved in the case was that the parties were Chhatris, 
and it could not be ascertained wben the migration took place or where the 
ancestors of the parties came from, that the services of an upcountry Misra 
Brahmin were availed of onty on more important occasions and on other occa- 
sions of Bengali priests : - e 


Held, thatthe evidence was wholly insufficient for discharging the burden 
which lay on the plaintiff, who as well asthe defendants were inhabitants of Ben- 
gal, to prove that they were governed by the Mitakshara School of Hindu Law, 


Appeal by the Defendants. 
Suit for contribution. 
The material facts appear from the judgment. 


Mr. Bankim Chandra Mukerji and Babu Charu Chandra 
Ganguly for the Appellants. l 


Bubus Surendra Nath Ghosal (for minor Respondent) and 
Krishna Kishore Basak for Respondents Nos, a and 3. ] 
! i C. A. V, 
The juggments of the Court were as follows : . ] 
(1) (1917) 27 C. L. J. 607; I. L. R. 45 Calc. 691 (695). 
(2) (1910) I. L. R. 38 Calc. 1 ; 12 C. L. J. 566. 


Vot, XLIII.| HIGH COURT, 


Mukerji, J.—This appeal arises out of a suit for contribution 
instituted on the allegation that the plaintiff and the defendants 
who are governed by the Mitakshara Law were the lessees of a 
Colliery named the Palashdiha Colliery ; that the landlords obtained 
a decree for arrears of rent in respect of the said Colliery and 
brought to sale ar other «colliery named the Lachipur Colliery 
belonging to them in execution of the said decree, that the father 
of the appellants that is to say the deféndant No. x Ashutosh Roy, 
purchased the same in tse game of his son Nagendranath Roy the 
first appellant ; that the plaintiff's mother as guardian of the 
plaintiff in order to save the property deposited Rs. 3771-0-6p 
with the permission of the Court and had the sale set aside, and that 
therefore the plaintiff is entitled to recover the said amount, 
together with costs of the deposit and interest amounting in all to 
Rs. 6081-8as.-6p. 

The defendants Nos. 2 and 3 who are the father and the uncle 
of the plaintiff admitted the plaintiffs ciaim and the defendants 
Nos. 4 to 6 compromised the case with him. The only contesting 
defendant was the defendant No. 1, the father of the present 
appellants. The defence of this defendant was that the parties 
were not governed by the Mitakshara Law, that the plaintiff 
had no share in the property and so was not interested in making 
the payment, that the defendants Nos. 2 and 3 really made the 
payment in the name of the plaintiff and that the payment was a 
voluntary one, and consequently the plaintiff was not entitled to be 
reimbursed. 

The learned Subordinate Judge has granted the plaintiff a 
decree as against the appellants for a half of the amount of 
Rs. 3571-0-6 and also of Rs. so together with interest and costs, 
the said half representing the appellants’ share in the property. He 
has also passed a decree against the defendants Nos. a and 3 on 
their own admission for an amount proportionate to their share. 
Against this decree the present appeal has been preferred. 

The first objection urged on behalf -of the appellants is to the 
effect that the learned Subordinate Judge ‘was wrong in holding 
that the parties are governed by the Mitakshara Law. On this 
point the evidence*iís very scanty on either side and what is there 
on the record is exceedingly conflicting. All that is proved in the 
case is that the parties are Chhdtris by caste; and it follows from 
this fact that at sometime or other they must have migtated from 
outside Bengal. When this migration took place or where the 
ancestors of the parties came from, itis not possible to ascertain. 
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It is proved that the parties are related to the Roys of Palashdi- 
ghiand itis said that the latter claimed to be governed by the 
Mitakshara Law, but it has been proved on the other hand that 
they failed to establish the claim. An upcountry Misra Brahmin 
is said to be the priest of the family, but -his services are availed of 
only on more important occasions and og other occasions Bengali 
priests officiate. This is all the evidence and i in my opinion it is 
wholly insufficient for discharging the burden Which undoubtedly 
lies on the plaintiff, who as well as the defepdants* are inhabitants 
of Bengal, to prove that they are governed by the Mitakshara Law. 
The respondent urges that the appellants are, not entitled to 
reopen and reagitate the question in view of the fact that when the 
respondent put in the money, the pleader for the auction-pur- 
chaser Nagendranath Roy, who is the appellant No. 1, stated that 
he had no instruction to oppose the making of the deposit. 
To this, however, the answer is that the appellant Nagendranath 
Roy has been brought on the records of this case, notin his capa- 
city as auction-purchaser but as one of the heirs of Ashutosh Roy. 
who was one of the judgment-debtors in the decree in execution of 
which the sale took place and Nagendranath Roy was not present 
in those proceedings in his present capacity as representative of: the 
deceased judgment-debtor, and moreover it does not appear that 
any of the judgment-debtors under the said decree had notice of 
the deposit that was about to be made. Under the circumstances 
I am of opinion that the appellants are not precluded from urging 
that the parties are not governed by the Mitakshara Law. In my 
judgment the plaintiff has failed to prove that he had in fact any 
interest in the property. The learned Subordinate Judge has 
allowed the plaintiff's claim under section 69 of the Contract Act on 
the ground that he had an interest in the payment of the money as 
he had a share in the property that had been sold, but in this finding 
of fact I am unable to agree, This however does not dispose of 
the question as to the applicability of section 69 for it has been 
laid down in a series of cases that where payment is made by a 
person who puts forward a dona fide claim to the property in dis- 
pute he is entitled to the protection afforded by section 69 of the 
Contract Act even though, it ultimately transpires, as a result .of 
litigation, that he had not ia fact or in law the interest for the 
protection whereof the payment was made: Bindubashini Dassi v., 
Harendralab Roy (1); Radka Madhub Samanta v.” Sashiram 
Sen (a). This extended view of the expression “ interested in the 
(1) (1897) I. L. R. 25 Calc, 305. (2) (1899) 1. L. R. 26 Calc. 826. 
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payment of the money" has been adopted in consonance with the 
exposition of the law embodied in section 69 of the Contract Act to 
the effect that the expression is comprebensive enough to include 
cases Of apprehension of any kind of loss or inconvenience and is 
not restricted to cases of individuals, who are sure to suffer actual 
detriment assessable*in money value. Section 69 of the Indian 
Contract Act lays down that“ A person who is interested it» the 
payment of money which another is bound by law to pay, and 
who therefore pays it, is enjitled to be reimbursed by the other", 
In a suit under this section it is essential that there should be 
firstly a person who is bound by law to make a certain payment, 
secondly, another person who is interested in such payment being 
made, and thirdly, a payment by such last mentioned person. 
Ifethese circumstances exist, the fiction ofan implied request from 
the defendant to the plaintiff to make the payment may be properly 
imported into the case so as to bring it within the section and thus 
the.right to reimbursement is created. A debt for money paid 
arises where a person has paid money for another under circums- 
tances and upon occasions which make it just and equitable that it 
should be repaid ; a debt or promise to pay is then implied in law, 
without any aclual agreement to that effect. Sir Frederick Pollock 
in his book on the Indian Contract Act expressed an opinion that 
section 69 of the Act lays down in one respect a wider rule than ap- 
pears to be supported by any English authority, and that the words 
‘interested in the payment of money which another is bound by law 
to pay” might include the apprehension of any kind of loss or in- 
convenience or at any rate of any detriment capable of being ass- 
essed in money, while that was not enough in the Common Law, to 


found a claim to reimbursement by the person interested, if he. 


makes the payment himself. This view has been judicially adopted 
by Stanley C. J. in the case of Tulsa Kunwar v. Jageswar Prasad 
(1) and by the Madras High Court in the case of Sudramania Lyer 
v. Ramgappa (2) and by this Court in the case of Pankhabati Chau- 
dhurani v. Nani Lal Singh (3). 

Now what are the facts in the present case? The plaintiff 
claiming to havea share in the properties sold under the decree of 
the landlords applied for permission to deposit the decretal dues 
and compensation for setting aside the sale. There;is nothing to 
indicate that he did not dona Jide"believe at the time that he had 
such a sbare, The pleader for the auction-purchaser intimated to 


(1) (1906) 1. L. R. 28 All. 563. (2) (1909) I. L. R. 33 Mad. 232 
(3) (1913) 18 CeWe N. 7785 19 C. Lp]. 72. 
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the Court that he had no instructions tothe matter. The plaintiff 
adduced evidence and proved to the satisfaction of the Court that 


* he had the interest he claimed and that he was entitled te have the 


sale set aside on deposit of the decretal amount and compensation, 
The Court granted the permission and the plaintiff thereupon made 
the deposit and it does not appear that ary objettion was taken at 
any sabsequent stage to the plaintiff's assertion of the right that he 
claimed. Under these circumstances it may fairly be held that the 
pláintiff should succeed on the provisions eorkained in. section 69 of 
the Contract Act. This view is in accord with what was said with 
regard to that section in the case of Sarafat Ait v. Tssar Ali (x). 

Assuming however that section 69 is not applicable, the ques- 
tion arises as to whether the claim can be supported on the 
principles contained in section 70 of the Contract Act. This section 
lays down three circumstances as necessary to found the right of 
demand viz., 1st, that the act should be lawfully done for another, 
and, that it should not be the doer's intention to do it gratuitously 
and, 3rd, that the other party should enjoy the benefit of it. 


Now as regards the first of the abovementioned three circum- 
stances, the word ‘lawfully’ has been the subject of judicial interpreta- 
tion in several cases in which some points of diversity are noticeable, 
In the case of Damodara Mudaliar v. Secretary of State for India (a) 
the Government had repaired a tank from which were irrigated lands 
in the zemindari of the defendants and also raiyatwari villages held 
under the Government which had been severed from the zemindari 
atid it was not found that there was any request either express OF 
implied on the part of the defendants to the Government to execute 
the repairs, but it was found that the defendants knew that the repairs 
which were necessary for the preservation of thetank were being 
carried out and did not wish to execute them themselves except as 
contractors and that they had enjoyed the benefit of the work done. 
Sit ‘Arthur Collins C. J]. and Shephard J. pointed out that the 
statement of the law as contained in this section is derived from the 
notes to Zaméeigh v. Brathwatt,(3) and perhaps indirectly from 
the*Roman Law, and goes further than what is justified by the 
English cases. They held in that case that there certainly may be 
difficulties in applying a'rule stated in such Wide terms as is ex- 
pressed in section 70, that according to the section it was not essen- 
tial’ that, the act should have been necessary in the sense 


Q2 0917) IL. Re 45 Calc. 691 (695) ; 27 C. L. J. 607. 
(2) (1894) l. L. R. 18 Mad. 88° ~- (3) (8615) rSm.L.C. 235, 
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that it was done- under circumstances of pressing emergency 


or even that it should have been necessary to be done for the | 


preservation of property, and that the section could therefore - be 
extended to cases in which no question of salvage .arises, and 
observed thus “Itis not limited to persons standing in particular 
relations to another, ‘aod except in the requirement that the act shall 
be lawful, no condition is prescribed.as to the circumstances under. 
which it shall be done” ; also “It is plain that the section ought --not 
to be read so as to justify® the officious interference of one man 
with the affairs of the property of another, or to impose obligations 
in respect of services which the person ought to be charged did not 
wish to have rendered. In the present case there can be no doubt, 
that the Government acted lawfully in repairing the tank. The 
act was lawful whether done with a view of benefiting all the 
villages under the tank or the Goverment villages only, whether or 
not done with the intention of charging the zemindars. ‘Having. 
regard to the fact that the zemindars knew of the intention to exe- 
cute the repairs and did not disapprove, we think that if tbe.repairs, 
were done for the zemindars, they were done lawfully for them.” 
This decision bas been considered in several later decisions of the 
same Court, but its authority in so far as the aforesaid pro- 
positions are concerned has remained unchallenged. In the case of 
Chedi Lalv. Bhagwan Das (1) which was a case of satisfaction of 
a mortgage decree by a person not subject to any legal obligation. 
thereunder, Straight J. observed “But I presume that the Legisla- 
ture intended something when it used the word ‘lawful’ and. that. 
it had in contemplation cases in which a person held such a relation. 
to another as either to justify an inference that by some act done. 
for another person the party doing the act was entitled. to look. 
for compensation for it to the person for whom it was done. Here. 
there was in my opinion no such relation betweeen the parties as 
would create any such right or from which it could be reasonably» 
inferred. If the plaintiff, as mere volunteers, chose to put ‘their 
hands into their pockets and to pay asum of money not for tha 
defendants but for themselves, that was their own look out and they. 
cannot now claim the benefit of section 70.” In the same case. 
Mahmood T. remarkéd “I need only add that any - other view. of the. 
law would amount to saying that the effect of section.70 of the. 
Contract Actis to enable a total stranger, without any. gxpress.-or- 
implied request on behalf of a debtor to put-himself into the shoes 


of the creditor by the simple fact of paying the debts. due. by such 
(1) (1888) L L. R. 11 All, 334. 
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debtor. 1 do not think that the section could have been intended 


a to involve such results.” {n the case of Raja Baikunto Nath Dey 


Bahadur v. Udoy Chand Maity, (1) Mookerjee J. observed that the 
word ‘lawfully’ in section 70 is not a mere surplusage, and it must 
be considered in each individual case whether the person who made 
the payment had any interest in making it ; if nót, the payment can- 
not be said to have been made lawfully. In the tase of Panckcowrt 
Ghose v. Hari Das Jati (a) Sir Lancelot. Sanderson C. 7. with 
the concurrence of Mookerjee J., qualified the above proposition by ` 
stating that'any interest’ must bea ‘ lawful interest’, ahd held 
that deposit of money by a person as a mortgagee on the strength 
of a forged mortgage bond with av ulterior object of subsequently 
getting hold of the land of the person for whom the payment was 
made was nota lawful payment within the meaning of section 70. 
In later case, viz:, that of Sarafat Ali v. Zssa» Ali (3) Mookerjee 
and Walmsley JJ. held that section 70 was applicable to the case 
ofa person who is wrongly made a party to a mortgage suit, as one 
of the representatives of a mortgagor, anda decree being obtained 
therein, satisfies the decree in full, and in the suit for contribu: ' 
tien which he institutes it is found that he had no interest in 
the property; and observed that the exposition of the law as 
laid down in the cases of Raja Baikunto v. Udoy (1) and’ 
Pancheowsi v. Hari Das (2) was not in conflict with the view that 
was now taken. In the case of Gofeswar Banerjee v. Brojo’ 
Sundari Devt (4) where a Hindu reversioner made a payment 
to stop a sale under the Public Demands RecoveryeAct -of 
property then in possession of a Hindu widow to whom he was 
reversioner, it was held that the payee had no such interest as might 
make the payment a lawful payment within the meaning of section 
Jo. It may perhaps be doubted as to whether in the last mentioned 
case too limited a meaning has not been given to the word ' lawful *, 
In some of these cases stress has been laid upon the dictum of the 
Judicial Committee in the case of Ram Tuhul Singh v. Biseswar’ 
Lal Sakoo (5) which runs in these words “It is not in every. case in 
which a man has been benefited by the money of another that an 
obligation to repay arisés,. The question is not to be determined by 
nice consideration of what may be fair or proper according to the 
highest morality. To support such a suit there must be an. obliga- 
tion, express or implied to repay.” This dictum it* should be 


(1) (19059) 3 C. L. J. 311. — (2) (1916) 25 C. L. J. 325. 
, (3) 917) I. L. R. 45 Cale. 691 ; 27 C. L. J. 607. 

' (4) (1921) I. L. R. 49 Calc. 470. 

(s) (1875) L, R. 2.1. A. 1315 23 W. R. 305 5 15 B. L. R. 208, 


Vor. XLIIL] - HIGH COURT. 
remembered was pronounced in a very:special case in which the facti 
were very peculiar and in connection with a suit which came into 
existence before the law was codified in the Indian Contract Act. - > 
> In the case of Suchand Ghosalv. Balaram Mardana (1) where 
a tenant whose interest in a holding had not been affected by certaih 
salés, he not baving been a party to the decrees deposited money to 
set aside the sales, without protest front any party or the Court, Sir 
Lawrencé Jenkins; C. J. observed that as the plaintiff in making 
thé deposits acted with the approval of the Court, what he did was 
doné lawfully and fyrther observed thus “The terms of section 70 
are unquestionably wide, but applied with discretion they enable the 
Courts to do substantial justice in cases where it would be diffi- 
cult to impute to the persons concerned relations actually created 
by contract. It is, however, specially incumbent on final Courts of 
fact to be guarded and circumspect in their conclusions and not to 
countenance acts or payments that are really officious.” 

In the present suit, of course, we are not satisfied that the plaine 
tiff has been able to prove that parties are -governed by ‘the Mitak- 
shara law. That however does not matter for his right to make 
the deposit was expressly gone into and found in his favour by the 
Court and he made the deposit under the permission of the Court. 
The payment made was thusa lawful payment according to the 
dictum of Sir Lawrence Jenkins C. J, in the case of Suchand 
Ghosal v. Balaram Mardana (1) quoted above. It is not a case in 
which the deposit was allowed to be made without an adjudication 
of the plasntifi's rights as was the case in Pancheowrit v. Hari Das (a) 
(See the observation of Coxe, J. at the bottom of p. 327). The posi- 
tion of the plaintiff in this case is very much like that of a person who 
Óbtains a decree declaring his right to deposit the money, and then 
makes the deposit, and subsequently the decree is found to be uns 
founded or wrongly passed as was the cese in: Bindubashini Dasii v. 
Harendralal Roy (3) and is entirely different from that of a person 
who has merely a claim which is subsequently found to be without 
foundation. 


It was not a payment made by a wrong-doer simply for his own 
purposes as in the case of Binda Kuar v. Bhonda Das (4) nor made 
fraudulently or for the purpose of manufacturing evidence of title to 
tbe land as in the cases of Jinnat Ali v. Fateh Ali (5); Desai Him- 

e. 


.. (1) (1910) I, L, R, 38 Calc. 1 5 1a C. L. J. 566. 
(3) (1916) 25 C. L. J. 325- - 03 (1897) I. L. R. 25 Calc. 303. 
., (4) 0885: 1. L. R. 7 All. 660. | (s) ugi1) 15 C. W. N. 332 5 13 C. L. J. 646 
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matsingji v. Bhavabhat (1) ; Bama Sundari v. Adhar Chunder (2), 
nor à mere voluntary or officious payment as was the case in Yogam- 
bal Boyce Ammani Ammal v. Naina Pillai Markayar (3) and Gor- 
Ghanlal v. Darbar Shri Surajmalji (4), nor are there any materials 
on the record upon which it can be said that the payment was made 
with a sinister object such as was the case in*Janki Prasad Singh 
v. Baldeo Frasad (5). e dE. 

In my opinion the existence of an interest is. generally a‘ test 
as to the lawful character of a payment, Dut even if an interest 
were not shown to exist payments on account of another if 
lawfully made, would generally be provided for by section 70 of the 
Act. 

As regards the other two requisites of the section it is sufficient 
to state that there is nothing to indicate that the plaintiff intended 
to make the payment gratuitously, but all the circumstances point 
to his having made the deposit in order to save the property and to 
his having intended to look to the defendants for contribution pro- 
portionate to their interest. It bas been urged that the plaintiff has 
not been able to prove that he had any separate funds. There is 
however some evidence that he has his own funds and what is more 
important is the undisputed fact that the payment was made by the 
plaintiff. It has not been contended and on the authorities it can- 
not be contended that the word ' does ’ in the section 70 does not 
include payment of movey. As regards the appellants having en- 
joyed the benefits of this payment, there can hardly be any question, 
for there is the fact that Asutosh Roy in his capacity as dudgment- 
debtor did, in fact, get back bis share in the properties which had 
been lost to him by the sale. Beyond the fact that at the sale the 
property was purchased in the name of the appellant No. r there is 
nothing upon which it may be held that the deposit was made 
against the wishes of the judgment-debtors or that they ever repu- 
diated it as having been made against their interest. 

This, in my opinion, is a case in which it may very well be said 
that the payment was a. lawful one, that it was not gratuitous or 
the result of an officious interference of a person who had no reason 
to think that he had an jnterest in making it, and that the appellants 
have admittedly enjoyed the benefits of the payment, that it was 
lawfully made at the time he made it, that he did so in good faith 
in the befief that he had an interest and not only that "he was able 
to satisfy the Court under whose permission he was to act that he 


(1) (880) h L. R. 4 Bom, 643 (653). (2) (1894) I. L. R. 23 Calc. 28. 
© (4) (190g) J. L, R. 33 Mad. t5. i 
(4) (1902) I. L. R. 26 Bom. 504. * (5) (1908) I. L. R. 30 All, 167. 
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had such an interest. The case comes well within the principles 
laid down ina series of cases in which the right to be reimbursed 
in similar cifcumstances has been -recognized ; of which reference 
may be made to those of Nobin Krishna Bose vy. Mon Mokun 
Bose (x) ; Smith v. Dinonath (a); Upendra Chandra v. Tava Prosan- 
na (3), Chandra Sekhar Kar v. Nafar Chandra Kundu (4). Some 
of these cases were decitied without reference to section 7o of the 
Contract Act; and in the last mentioned case it was observed that 
it is consistent with gendral®principles of equity that those whose 
funds are used to meet the legitimate demands of - others, when the 
latter have the benefit of such payments, are entitled to ask the 
latter to pay to the extent of the benefit, that they cannot retain 
the benefits and plead non-liability, and that where the codified 
law does not cover the case, the Court should apply the general 
law, legal and equitable. It is no doubt necessary to be very cir- 
cumspect in the application of this general principle of justice, 
equity and good conscience, but the terms of section 70 are wide 
enough to provide for ample room for the application of this princi- 
ple in a fit case. Upon the facts to which I have already referred, 
the present case seems to me to be one in which it will be just to 
apply the provisions of that section. 

One other argument deserves notice. It has been said that there 
are suits pending between the plaintiff's father and uncle viz, the 
defendants Nos, 2 and 3 on the one hand and the appellants on 
tbe other, as to the liabilities of the former in respect of joint family 
funds in their hands and as the money which the plaintiff advanced 
was not his own money, plaintiff should not be allowed a decree, 
but that all the liabilities should be adjusted in the said suits, I 
do not however see any reason why the plaintiff should not be given 
a decree in the present case on the strength of the finding at which 
1 have arrived. This decree will not stand in the way of the appel- 
lants showing if they way in these suits that the money which the 
plaintiff advanced as being his own, really belonged to the joint 
family, and getting credits therefor in the usual way if they succeed 
in showing the same. 

The result is that while I do not agree in the reasons given by 
the learned Subordinate Judge I hold that the decree passed by 
him is substantially correct. The appeal therefore fails and is 
accordingly “dismissed with costs (one-set). The hearing, fee is as- 
sessed at 5 gold mohurs. 


Greaves, J: 1 agree. 
A, T. M, Appeal dismissed. 


(1) (1881) I. L. R, 7 Calc. 373- (3) (1885) I. L. R. 2a Calc. 2315. 
(3) (1903),1- L. R. 30 Calc. 794. (4) (1906) 4 C. L. J. 555. 
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Eviction, -what TN Pee RSEN repairs—Tenant. when can dirnidbudte his 
© lease—Letier of instruction, admissibility ire erence. . 


To constitute an.eviction, the physical act may not be necessary 3 all that is 
necessary is some act which constitutes a substantial intêrference of a perma- 
nent nature with the legal right of the tenant to enjoyment of the premises 
during the term. 


_ If the circumstances of the case ‘show that a tenant may be evicted byshis 
landlord, then the former may be justified in términating the lease under which 


he came into possession of the premises. 
A tenant can carry out necessary repairs to the leased premises on the refusal 


of the landlord to do the same and deduct the amount from the rent. 
^ An UN document not being a demise but merely in form and in 
substance a letter of instruction written by the defeadant to the plaintiff's solici- 
‘tor asking him to draw up a lease ‘containing certain’ terms which had been 
agreed between the parties and holding himself responsible for the costs, is 
admissible in evidence * 

Suit for rent and: compensation. 

E ` The material facts appear from the judgment. 

"Messrs, A. K. Roy and M. N. Mitter for the Plaintiff. 

- Messrs. D. N. Basu and f. N. Sircar for the Defendent.. 

‘The following judgment was delivered by 


à Pearson, J: In this suit the' plaintiff claims certain rent in 
respect of premises No. 176. Harisson Road, together with a cer- 
tain sum as compensation for wrongful repudiation of the lease and: 
for daniage to the building itself in consequence of the wrongful 
acts of the defendant. — po EE 


The plaintiff sets up an agreement for lease on the 23rd Márch 
1922, the agreement being made between the plaintiff on the one 
hand and the defendané’s son, Chunilal, onethe other, Under 
the terms of the agreement Rs. 300 was paid in advance as a deposit 
to be set off against the last month’s rent. The defendant, accords 
ing to the Plaintiff, went into possession on the 2oth March 1922, 
from which date the three years was to commence, but he 
: ®Original Civil Suit No. 742 of 1925. : l NN 


-€ 
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remained there only until the 3rd of March 1924, on which date 
admittedly he left the premises, Subsequent to his leaving, the 
plaintiff say$, be was unable to relet the premises until some time 
in January 1925 when he obtained a tenant at the rate of Rs, arr ; 
consequently after that time he is only Saung damages for the 
difference between Res, 300 and Rs. 21r. 

According to the plaintiff, the arran gement as regards the lease 
was arrived at between himself and Chunilal some days before the 
defendant went into po&segtion. The terms having been settled, 
they repaired to the office of Mr, N. C. Bose and asked Mr. A. C. 
Bose to.draw up a lease. Mr. A. C. Bose sent them off to his 
assistant, Chandi Babu, who thereupon prepared the document 
which is Exhibit A to the plaint and which contains the terms 
which had been agreed upon between the parties. They. then went 
back to Mr. A. C. Bose with the papers, and he after explaining 
it added the last two clauses, Nos. 6 and 7, and then took the signa- 
ture of the defendant by the pen of Chunilal. On the same day, 
it is said, Chunilal deposited Rs. 300; that is according to the 
plaintiff's story ; the defendant himself says thatthe deposit was 
made on the arst. 

The defence has taken the point that there was no concluded 
agreement ; and if there was, he was justified in leaving the premises 
by reason of the plaintiff's action in not putting the house in proper 
repair and secondly by making it unfit for the purpose for which 
it was taken ; and whether there was a lease or not, he says by 
feason of that he was entitled to leave the premises as he did upon a 
Short six days’ of seven days’ notice, The story set up by the defen- 
dantis that he entered the premises not under an agreement for 
lease at all, but that he was there as a monthly tenant, and entered 
into occupation as such after having paid the Rs. 3oo which he 
says was paid on the 2st March 1922, Then he says that after 
entering into occupation, negotiations took place between him or 
father Chunilal and the plaintiff with reference to this three years’ 
lease, and that the letter, to which I have already referred, was 
in the nature of an offer made by Chunilal in the course of these 
negotiations. ` He also says that tlie letter was never explained to 
him, and he further ‘adds that the signature ‘on the iter wis put 
tt is not binding on the defendant because Chunilal eas never 
authorised to write such a letter. This part of the defence, as 
appearing in the written statement, has been abandoned, and I 
suppose it may be assumed that the defence is ‘incapable of support- 
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ing it considering that Chunilal held the defendants’ power of attor- 

ney. At any rate, after having put it forward, it is in fact not 
supported by the defendant in this Court. Then the defendant 
goes on to say that he refused to take the lease because he required. 
the premises for carrying on his business in pięçegoods and not for 
residential purposes as stipulated by the plaintiff ; also because the 
house was defective in sanitary-arrangements, anfl repairs were not 
made satisfactorily, Consequently he refused to approve the terms 

and execute and register the lease. At the ‘time when Exhibit A 
to the plaint was tendered, objection was taken to it that it was 
not admissible in evidence under section 49 of the Registration Act 
inasmuch as it had not been registered. I was referred to a 
recent case on the subject, the judgment by my learned brother 
Mr. Justice Page reported in 52 Calcutta page 695 where he 
considers various cases in which the question of such admissibity is 
raised in the various cases where there is or is not an immediate 
interest created by the document amounting to à present demise. 
'These cases, in my judgment, do not really touch the present case 
because here the document with which I am concerned in this suit 
is not a demise at all but is merely in form and in substance a letter 
of instruction written by the defendant to the plaintiff's solicitor 

asking bim to draw up a lease containing certain terms which had 
been agreed between the parties and holding himself re sponsible for 
the costs ; and I therefore admitted the document in evidence. 


The evidence given by the plaintiff in support of his case in 
regard to the circumstances surrounding the writing and* signing 
of this document has been corrobordted by Mr, Chandi Charan 
Dey and Mr. A. C. Bose himself. Taking the evidence of these 
gentlemen all together, it is, in my opinion, quite impossible 
to hold that there is any question of the defendant not understand- 
ing the document before signing it, I have no doubt, in fact, that 
it was fully explained to him and he perfectly understood what he 
was doing. The defendant is a man of mature age and quite cap- 
able of looking after himself in a matter of this kind andis a man 
of business. On that ground alone it is impossible to-believe that 
he could have signed sueh a document withqut really satisfying 
himself of what the contents were. The case that he makes that 
it was not explained to him, he dtd not understand it, I cannot 
accept. The case he makes that at the time it was signed it was 
signed subject to the approval by the father of the defendant, has 
not been supported by him, 
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It is argued on behalf of the defendant that the plaintiff cannot 


succeed in the suit because there was never a concluded agreement 
e 


between the parties inasmuch as the parties were never really 
agreed on the terms. The argument is mainly based upon the first 
clause appearing in the letter annexed to the plaint, the letter Ex. 
A. This contains the provision that the defendant was to use the 
premises for dwelling* purposes only, It is common ground fn the 
evidence that the defendant formerly had his guddi elsewhere and 
required the premises *in* suit for the purpose of his guddi as 
well as for living in. He had a piecegoods cAa//anf business, in 
the course of which he had to handle certain piecegoods by bring- 
ing them into the shop-room and making them up into bundles and 
despatching them again. I think it is quite clear from the evidence 
that has been given and the surrounding circumstances, that what 
is intended between the parties in so far as that term is concerned 
was that the defendant was to be confined to using it for residential 
purposes or for purposes of his guddi; he was not to use it in any 
way asa store godown or a warehouse. That, I think, appears 
quite clearly from the evidence and the surrounding circumstances 
. in which the parties found themselves at the time. In point of 
fact, the defendant did go into occupation, did have his guddj there, 
did continue to handle goods there for the best part of two years 
and without any exception being taken to it by the plaintiff, More- 
over, it appears that, in fact, the guddi itself was used by the 
defendant for dwelling purposes, in that Chunilal and the gamastas 
used to ljve there and sleep. I therefore think | there was and is no 
confusion as regards the meaning of this clause. I think that both 
the parties understood what was meant and have acted accordingly. 
There is no doubt in my view, that in this respect there was a con- 
cluded agreement between the parties. 


So far as the correspondence goes, which has been put in, the 
‘letter of the 23rd August 1922 is a letter from the defendant's. attor- 
neys, which certainly assumes that there is a lease existing between 
the parties which was approved by Chunilal; and reading that letter 
one would certainly assume that the defendant's attorneys under- 
stood that the only thing remaining with which they were concerned 
was that the agreement for lease having been made and the tenant 
having gone into possession, the formallease should be drawn up, 
in which matter they were themselves to act. Thenethere isa 
certain amount of correspondence which took place in June r9a3, 
beginning with a letter from the defendants’ attorneys saying that 
he wants to ,leave the premises on account of the inconvenience that 
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he feels firstly because of the foul:smell and secondly because of the 


, bad state of repairs. The reply to that is that the agreement is 


for three years. The defendant does not say that he is in possession 
as a monthly tenant, and that the question of the agreement only 
arose after that and was never completed. What he does say is: 
that the defendant is an old man of 80 years, living at ‘Ranaghat, 
and therefore he cannot understand how he cotild evet have made 
an agreement, The last letter of that series is dated a2rst June, in 
which the plaintiff's attorneys wrote sayiftg that the lease was made 
verbally, that instructions were given in writing by Chunifal and 
that he is willing to allow inspection, No further steps were taken’ 
at that time by the defendant, and nothing further happens until 
the 27th February 1924 when a further letter is written by the 
defendant’s attorneys complaining of inconveniences due to the 
execution of certain works in the premises, saying that the premises 
are ina dangerous state and insanitary and no longer fit for habita-: 
tion. The first of these referring to the execution of certain works. 
related to the demolition of the south wall of the premises occupied: 
by the defendant, with the result that the staircase had to be in some. 
manner propped up, and as Mr. Johnstone, the defendant's engin- 
eer, says there was indeed a certain amount of danger due to what: 
had happened, because anybody carelessly carrying a bale or bundle 
past might have run into one of the props, and the prop being dis- 
lodged, the whole staircase might have fallen down. The evidence 
shows that this demolition and the work in connection with it had 
begun as early as the previous December, and if things wey bad as 
the defendant will now have it, it seems to ' me unlikely that he 
would have allowed so long a time to pass before taking aay 
exception to what was going on. Indeed the plaintiff's story: is that 
the work was undertaken, in fact, at the request of the defendant 
for his benefit, Whether that is so or not, I am not inclined to 
hold that the matter of the staircase gave the defendant any serious : 
trouble in his business, or constituted a justification for the action 
that he took in giving up the tenancy. As tothe insanitary privy, 
that appears to have been insanitary in the same way at the time 
when the defendant entered upon the premises. If he put up with. 
it for two years I do not see why he could not put up with it for. 
another year. In connection with the staircase, I might point out 
that Mr. Jqhnstone in his report says that by reason of the work’ 
undertaken by the plaintiff, it would have been impossible to carry 
up bales of merchandise up the staircase ; but the defendant in his 
evidence, said that that was not a matter wbich was ever necessary 
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in the course of his business and that in point of fact bales of mer- 
chandise were not carried.up the staircase, 

Then various complaints have been made by the defendant as 
regards the repairs. He says that he stipulated at the beginning 
of his lease that the plaintiff should carry out certain repairs which 
he failed to do. We says the arches were cracked, the roofs were 
leaking and several defects existed of that nature. He admits 
that the plaintiff put on a coat of whitewash before he went into 
possession. He seemst*to fave been satisfied with the coat of white- 
wash for months and months and in fact never took exception to 
the state of repairs in writing until the letter of the 8th June 1923 
when he makes a general allegation of that kind. 

So far as any complaint as regards repairs is concerned, it seems 
to' me that that matter is really irrelevent to the matter in issue in 
this suit, because if they were necessary repairs which should have 
been carried out by the landlord, the tenant himself could have 
carried them out and deducted the amount from the rent, The 
only question is whether the circumstances of the case show to an 
eviction of the tenant by the landlord. If so, then the tenant may 
be justified in terminating the lease in the manner he did. It is 
perfectly true that to constitute an eviction the physical act may not 
be necessary ; and that all that is necessary is some act which con- 
stitutes a substantial interference of a permanent nature with the 
legal right of the tenant to enjoyment of the premises during the 
term. In the circumstances of this case.I.do not think it can be 
said that the action of the landlord or the men of the landlord can 
be said to have constituted such a substantial interference as to 
entitle the tenant to terminate his tenancy in the way he did. | 

I hold that there was a concluded agreement between the parties 
and hold that the defendant was not justified in leaving the premises 
as he did. In the result, the plaintiff is entitled.to a decree for the 
amount of his claim less the sum of Rs, rso and Rs.:8o which he 
claims in paragraph 5 and as to which he has given no evidence in 
the case. Decree accordingly for. Rs,. 3822-8-0, costs on Scale No. 
2, interest on judgment at 6 per cent. 

JV. C. Bose : Solicitor for the Plaintiff, 

Chaudhuri and Chaudhuri : Solicitors fbr the Defendant. 


A, T. M, Sui? decreed. 
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APPELLATE CRIMI NAL. 


* . Before Mo. Justice c. C. Ghose and Mr. Justice Duval. 


MAHOMED RAFIQUE. 
9. ° : 
ENS " KINGEMPEROR * * * 


IHllegality—Criminal Procedure Code (Act V of 1$908)e Sections 1254, 342, 550.— 
_ Fudgment written out by predecessor delivered by successor. 


Section 350 of the Code of Criminal Procedure authorises a Magistrate to try 
a case on evidence recorded by his predecessor ; but a Magistrate who succeeds 
cannot deliver a judgment which had been written out by his predecessor without 
considering the evidence on the record and without hearing the arguments, if any, 
on behalf of the accused: — Baisnab v. Amin (1). j 


In a warrant case it is imperative on the Magistrate to draw up a formal 
charge against the accused in manner indicated in section 254 of the Code of 


. Criminal Procedure and he should comply with the provisions of section 342. 


Appeal by the Accused under section 410 of the Code of Cri- 
minal Procedure. 


The accused was convicted under section 46 of the Bengal 
Excise Act (V of 1909) and sentenced to undergo rigorous impri- 
sonment for a period of one year. 


The material facts appear from the judgment, 


Mr. H. M. Bose (Counsel) and Babu Syamadas Bhaifacharer 
for the. Appellant. 


Mr. Khundkar for the Crown, ^ 
The judgment of the Court was as follows : 


The appellant before us named Mahomed. Rafique has been con- 
victed under section 46, Act V of r909 (The Bengal Excise Act) 
and has been sentenced to undergo rigorous imprisonment for a 
period of one year. 


"The facts are as follows:—On the roth January, 1925, the 
appellant along with two others were arrested by Excise Sub-Ins- 
pector, Probhat Chandra Sen Gupta at premises No. 356, Upper 
Chitpur Road, in Calcutta. On a search being*made,. several quan- 
tities of cocaine were found to be in possession of the ‘persons arrest- 
ed. Thereafter they were sent up fôr trial for having been in illicit 


9 Criminal Appeal No. 555 of 4925, against the order of Mr. A. Z. Khan, 
Presidency Magistrate, Calcutta, dated the 22nd August, 1925. 
(1) (1923) I. L. R, 50 Calc, 664; 38 G L. J. 203. 
p 
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possession of cocaine without. a licence in contravention of the: 


provisions of section 46 of the Bengal Excise Act. The trial so far 
as the present appellant is concerned commenced on the zoth Janu- 


ary, 1925, before Mr. Keays, Additional Chief Presidency Magis- - 


trate. It was alleged that the appellant had in his possession 
cocaine in a phial which was found in a chwla under a wooden 
fakiafosh in his shopeand it was further alleged that 83 packets of 
cocaine were found ina bamboo pipe hidden between two /a&/a. 
poskes in front of the* aceused’s shop, but the charge against the 
appellant was, as far as we can make out from the record, in 
respect of having been in illicit possession of 155 grains of cocaine 
without licence. The trial went on from the aoth January, r925, 
to the 2:st of July, 1925, when Mr. Keays, the trying Magistrate, 
próceeded on leave. On that date he recorded the following order in 
the order sheet. “Iam going on leave. I had written my judg- 
ment (which I append to the record) on the 3rd July and I had only 
tosign it. The accused has absconded. I leave the judgment for 
my successor to deal with as he thinks fit." In the margin there is 
a note by Mr. Keays’ successor, Mr. A, Z. Khan, in these words :— 
judgment kept with me. Sd. A, Z, Khan ar-7-25." 

Oa the aand August, 1925, it appears that the accused who had 
been absent since the rrth July, 1925, surrendered before the 
Magistrate, Mr. Khan, and filed a petition stating that he did not 
want a de novo trial. Thereupon the learned Magistrate, Mr. Khan, 
recorded the following order in the order sheet :—Mr. .Keays. 
Additional Chief Presidency Magistrate on leave. who tried the 
case has lefta written judgment, before he made over charge to 
me, undated and unsigned. I am signing and dating that judg- 
ment and pronouncing it. Accused is sentenced under section 
46, Act V of 1909, to one year’s rigorous imprisonment. Cocaine 
to be destroyed." 

On behalf of the appellant it has been sonianded before us by 
Mr. -H. M, Bose that the judgment which the learned Magistrate, 
Mr. A. Z, Khan signed and dated and pronounced was nota judg 
ment arrived at by him after consideration of the evidence on the. 
record and after hearing of the arguments, if any, on behalf of the 
appellant, and that tHerefore it could not be" treated asa judgment 
within the meaning of section 367 Criminal Procedure Code. The 
contention advanced on behalf of the appellant has led ug to exa- 
mine the record in this case minutely and as a result of such exami- 
nation. we have discovered, apart from the question raised before us 
and to which we shall advert presently, various other irregularities 
which Conor, be. , overlooked, It appears from the order sheet 
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that on the 2eth March, 1925, a charge was framed against the 


: accused and on the framing of such charge the accused was examin- 


ed. :Now, as far as we can find from the record, although the order 
sheet states that a charge was framed against the accused and ‘that 
the accused was examined, there was, as a matter of fact, no charge 
framed against the accused as it ought to fiave heen done under the 
provisions of section 254 Criminal Procedure Code, nor is it appa- 
rent to us from the record that the accused was examined in a 
regular manner under the provisions of section 342 Criminal Pro- 
cedure Code. As far as we can find from the record, what appears 
therein is as follows:—'*Not guilty, The cocaifie was found in a 
chula in the passage outside my shop which has no door. The 
thula was under a bench which belongs to the landlord and not to 
me,” It is quite clear from the record that this is whatthe accused 
must have stated at the time he was brought before the Magistra:e 
and that this could not in any way be treated as an examination 
under section 342 Criminal Procedure Code, nor can we treat 
what follows later on, namely, "I was not present at the search" 
as an examination under section 342 Criminal Procedure Cade. 
The case against the accused was a warrant case andit was impera 
tive on the learned Magistrate, Mr. Keays, that he should draw up 
a formal charge against the accused in manner indicated in section 
254 Criminal Procedure Code and that he should comply strictly 
with the provisions of section 342 Criminal Procedure Code. No- 
thing appears to have been done in accordance with the provisions 
of the law and a perusal of the order sheet leaves the impression 
that a warrant case which rendered the accused liable to undergo 
rigorous imprisonment fora period of one year was conducted in 
the Magistrate’s Court in a careless manner. We must express 
our regret that this should have been allowed, 

As regards the precise contention which has been urged before 
us, we think there is considerable force in it. Section 350 Crimi- 
nal Procedure Code no doubt authorises a Magistrate to try a case 
on evidence recorded by his predecessor but there is no authority 
for the proposition that a Magistrate who succeeds his predecessor 
can deliver a judgment which had been written out by his prede- 
cessor without considering the evidence on the record and without 
hearing the arguments if any, on behalf of the accused [see in 
this connection Baisnab Charan Dey v. Amin Ali (1).] Such a pre- 
cedure cannot stand to reason, because the Magistrate who 
makes himself responsible for the judgment must always be the 


(1) (1923) I. L. Re 50 Calc. 664 ; 38 C. Lig]. 202. 
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Magistrate who before delivery of the judgment had considered the 
- evidence on record fairly and impartially and had also listened to 
the argumepts, if .any, on behalf of the-accused. It -is abundant- 
ly clear from the ordersheet that the. Magistrate who succeeded 
Mr. Keays, namely, Mr. Khan, did not consider the evidence on 
the record, nor did -he hear any arguments on behalf of the accused 
before he signed and dated the judgment (which had been written 
out by Mr. Keays) and pronounced it. ‘We think that the trial on the 
whole has been cénductgd jn an extremely unsatisfactory manner 
and that the requirements of justice demand of us that we should 


set aside ‘the conviation and sentence passed on the appellant and 


direct that the case be retried, either by the Chief Presidency Magis- 
trate or by a Magistrate other than Mr. Keays and Mr. Khan, to be 
nominated by the Cbief Presidency Magistrate.. One would have 
thought that in a case of this description the trying Magistrate 
would have made it his business to see that the essential formalities 
laid down in the Code of Criminal Procedure were observed. 
There bas been no such observance and we have no other alterna- 
tive but to direct a retrial in manner indicated above. The 
accused will remain on the same bails as ‘has been, pending the 


order of the Magistrate who will try the case, Let the record be' 


sent down at once, 


A. T. M, l Appeal allowed : Retrial ordered. 
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Civir. i i SANTOSH KUMAR ROW AND OTHERS 
oo 7 ] n 9. : - 6 ~ 
May, 14. E 
— RAKHAL CHAN DRA A TR AND. creas Uwe ug 
— e Er 
E Remain - Rent fixity of — Transferability of occupancy ‘holding “Recseul 


tion of transfer by co-sharer landlord—Bengal Tenancy Act ( VHI of 1885), 
Secs. za (2), 50 (2) -Suit for ejectment, 


Sub-section (2) of, section so “of the Bengal Tenancy Act has no ‘application 
in suits which are “not suits under that Act but are suits under the general NY 
for ejectmient of an alleged trespasser: Sagabandhu v. Magnamoyi (1). ‘But a! 
presumption of a’ cohtract to hold. at ‘fixed-rates may arise apart from the 
Bengal Tenancy Áct where there has been a uniform payment of rent for more than 
20.years. : p ue E C : i : 

A fair presumption of transferability of occupancy holding may be drawn from, 
the fact that in addition to there being evidence of no change of rent for a period 
of more than 20 years, the fro ferma, defendants, who are also landlords of a 
considerable share made by recognising the transfer not only admitted the transfer- 
ability of the holding but also the fixity of the rent as being more than a mere for- 
bearahée on’ the ` “part of the landlérd to*enhance the rent SEQ GA 


Appeal by the Plaintiffs. 
Suit for ejectment. 
The material facts appear from the judgment. e 


i Mr. Sarat Chandra Bose and Babu Panchanan Chowdhury for 
the Appellants. 
Mr. Charu Chandra Biswas and Babu Narendra Krishna Bose 
for the Respondents. 


The judgment of the Court was as follows : 


ee The plaintiffs who are the appellants before us brought a suit for 
. khas possession of what they alleged to be a non-transferable occu- 
pancy holding. It is unnecessary to state all the facts of this 

j case since it is conceded ghat the suit must fail if we hold that the 


* Appeal from Appellate Decree No 1782 of 1922, against the decree of 
Babu Nani eG? P?! Mukerji, Additional Subordinate Judge of Burdwan, dated the 
18th April, 1922, reversing that of Babu Gopeswar Banerjee, Munsif, 2nd Court, 
at Burdwan, dated the 18th January, 1921. 

(1) (1916) 22 C, W. N. 89 (94). 
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holding was transferable and there was a valid transfer to the princi- 
.pal defendant. , 


It is not disputed that the. holding has been held at.an mana 
rate of Rs. 9-6as. for more than zo years. Itis contended how- 
ever that the lower Court was wrong in applying the presumption 
under clause (2) of seĉțion so of the Bengal Tenancy Act in the 
present case. So farease that argument goes it appears to us to 
be sound. It seems hardly necessary to quote authorities in 
support of the proposttion that sub-section 2 of section 50 of 
the Bengal Tenancy Act has no application in' suits, which 
are not suits undtr that Act but are suits under the general 
law for ejectment of an alleged trespasser. We may cite 
however the case - of Jagabandhu Saha v. Magnamoyi Dasi (1) 
where this statement of the law: is made as an undoubted 
proposition. Further also we cannot agree with the learned Subordi- 
nate Judge that the fact that the operation and effect of section 22 
clause (2) of the Bengal Tenancy Act has to be considered makes 
this suit in ejectment a proceeding under the Act. But although the 
lower appellate Court was wrong on this point of law he has based 
his finding that the tenancy in suit is an occupancy holding at fixed 
rent on other grounds which cannot be assailed in second appeal. 
Though this special presumption of clause 2 of section 5o does not 
apply it has been frequently held that in cases not under the 
Bengal Tenancy Act a presumption may arise apart from the 
Act that where there has been a uniform payment of rent 
for more than 20 years the original contract was a contract to hold at 
fixed rates.” The learned Subordinate Judge has considered the case 
from this point of view and he has considered that in addition to 
there being evidence of no. change of rent for a fixed period there is 
also the fact that the #70 forma defendants who are also landlords 
of a considerable share made by recognizing the transfer not only 
admitted the transferability of the holding but also the fixity of the 
rent, as he points out this is something more than a mere forbearance 
on the part of the landlords to enhance the rent. Sitting as a Court of 
second appeal we are not prepared to hold that the lower appellate 
Court was wrong in drawing this presumption. 

The only other point urged on our expressing our opinion that 
the tenancy was transferable is that the interest transferred was that 
of A Hindu widow and expired after her death. We hold that this 
contention which was not raised in either of the lower Courts cannot 


(1) (1916) a2 CW. N. 89 (94). - 
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be raised in ‘second appeal. It is pointed out that there is some 
reference to this made in the plaint. But issues were framed in 
the presence of parties and none of the issues framed raised this 
question. ` 

The result is that the appeal is dismissed with costs. . 


^ 


A. T. M. = Appeal dismissed. 


TENE k 


Before Mr. Justice Suhrawardy, and Mr, Justice | 
M. N. Mukerji. - * 


DEBENDRA NATH SINHA 


v. 


RAJA NAGENDRA NATH SINHA SAHAS ROY.* 


Appeal—Bengal Tenancy Act (VIII of 1885), Sec 159 (3), order under Beri- 
pal Tenancy Act, Sch. 1H, Art. 4— Time, when runs— Formal decree drawn 
‘up—Limitation Act (1X of 1908), Sec. 5 — Reasonable diligence. 


An order on an application made under section 158 clause (3) of the Bengal 
Tenancy Act is to be regarded as a decree under schedule III article 4 and time 
runs from the date of the order. Ifa formal decree is drawn up it need not be 
filed with the memorandum of appeal and the time for presentation of appeal 
is to be calculated from the date of the order and not from the date qf the decree : 
Kamala v. Tarapada (1) considered, 


If a party files an appeal beyond time under the advice of his pleader, he is 
not precluded from showing that it was owing to the reliance placed on such 
advice that he could not present the appeal in due time The true consideration for 
the Court is whether the appellant acted with reasonable diligence in presenting 
the appeal : Sanderbai v. The Collector of Belgaum (2 . 


Four consolidated appeals by the Defendants. 


Four suits under section 158 Bengal Tenancy Act. 


is 


The material facts appear from the judgment. 
Babu Pyari Mohan Chatterji for the Appellants. 


*Appeals from Appeallate Decrees, Nos. 978,979,981 and 982 " of 1923, . 
against thg decrees of Mr. Yusuf Esq., District Judge of Midnaptr, dated the gth 
December, 1922, affirming those of Babu Amrita Lal Mukerji, Subordinate Judge 
1st Court, of Midnapur, dated the 24th July, 1922. 


(1) (1910) 15 C. L. J. 498. (2) (1918) I, Ly R. 43 Bom..376.: 
e 


Vor. XLIII.] " - HIGH COURT. 


Mr. Ram Chandra Mazumdar, Babus Panchanon Ghose and 
Girish Chandra Banerjee fox the Respondent. 


"The judgments of the Court were as follows : ; 


Suhrawardy, J: —We regret very much that the unsatisfac- 
tory nature of the judgment passed by the learned District Judge has 
necessitated a remand for'a re-hearing of the matter. These four 
appeals arise out of 4 suits under section 158 Bengal Tenancy Act. 
The suits were decreed by the Subordinate Judge by his order dated 
the 24th July; 1922. *Or the roth August 1:922 decrees were pre- 
pared -embodying the results of the decision of the Court. The 
appeals were filed before the District Judge on the 11th September 
1922, and admittedly they were within time under clause 4, part 11 
of Schedule III of the Béngal Tenancy Act, if time is calculated 
from the dates of the decrees. At the hearing of the appeals an 
objection was taken that the appeals were filed out of time inasmuch 
as they should have been filed within’30 days from the dates of the 
orders and not from the dates of the decrees. The learned Dis- 
trict Judge held that it should have been so. The pleader appear- 
ing for the appellants then applied under section 5 of the Limitation 
Act for extension ofthe period on the ground that the clients were 
advised by their pleaders that the time for filing the appeals should 
be reckoned from the dates of the decrees. No enquiry was held 
into this allegation, but the learned Judge being of opinion that the 
appellants were not justified in relying upon the advice of the plea- 
der rejected the applications, and in the result dismissed the appeals 
as filed put of time. On this part of the case the learned Judge 
made the following observations: “The substantial ground urged 
in these applications is that the respective appellants having been 
informed by their pleaders that limitation would run from the dates 
of the decrees, acted dona fide in filing the appeals within 30 days 
from the dates of the decrees. It is however impossible for me to 
hold that the appellant's belief was .formed with due care and 
attention." The. learned Judge apparently by this expression of opinion 
means that though the appellants might have been advised by their 
pleader that the appeals could be filed within 30 days from the dates 
of the decrees they should have takén due care and attention to 
verify that advice’; and since they did*not do so, they were not 
entitled to the extension of time under section 5 of the Limitation 
"Ach s aL l ' 
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1985. It is maintained that though the order passed under section 158 
» Bengal Tenancy Act may be treated as a decree, when the decrees 

pébieidea 


"were. prepared by the Court, time should run from the dates of such 
decrees ; and in support of this contention reliance is placed on the 
Sebrémirtg J. case of Kamala Dast v. Tarapada Mukesji (1)* In that case the 
appeal arose out of proceedings under section 41 Civil Procedure 
Code. Subsequent to the order*passed under that section by the 
lower Court, a decree was passed in which the, costs payable by the 
judgment-debtor to the other parties were Set out—the previous order 
having only directed that the judgment-debtor should pay costs to 
the respondent. The learned Judges held that in’an appeal from 
such an order it was necessary to file not only the order passed under 
section 47 Civil Procedüre Code but the decree that was prepared 
in pursuance of that order showing the amount of costs payable by 
- the judgment-debtor ; and they were of opinion that as it was neces- 
sary to file the decree, the time for filing the appeal might be counted 
from the date of such decree. In that case also there was an appli- 
cation before the learned Judges for extension of time under ‘section 
s. After an expression of this opinion, the learned Judges further 
proceeded to hold that the appellants’ application should succeed 
also under section 5 of the Limitation Act. The learned Judges 
made the following remark ; “ We desire to add that even if time 
be taken to run from the date of the judgment ample grounds have 
in our opinion, been made to justify an order in favour of the plain- 
tiff under section 5 of the Limitatión Act." 'The opinion expressed 
by the learned Judges with regard to the necessity of filing the ‘detree 
in à case like that before them and the calculation of time from the 
date of the decree and not from the date of the order therefore 
becomes an oditer dicium. It is due to the high respect to which 
tlie judgment of the learned Judgés is entitled that I have given’ my 
best consideration to this matter. ButlIam unable to accept thé 
view expressed therein. Under ‘section 158 clause (3) Bengal 
Tenancy Act, the order on any: application made under that 
" section shall have the effect of and be subject to the like appeal 
as a decree. The plain meaning of ‘the section is that such an order 
i should be regarded. as à decree under Schedule III clause 4 and 
time should run from thé ` date of the order. ‘I am conscious 

that in the Courts Below in "cases Where the order itself 1s'a decree, 
formal decrees are drawn up in order to show the result of the litiga- l 
° tion, But Tam “unable to hold: that such decrees 1 must be filed 
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along with the memorandum of appeal and that time for presenta- Civit. 
tion of appeals ought to be calculated from the dates of such decrees. i 1925. 

It is not nefessary in the present case to pursue the matter further Debendra 


and I propose to leave it with the expression of the above opinion 
because I think that the appellant ought to succeed on the second 
ground. ` E Suhrasiasdy, S. 
The second ground ‘urged by the TE vakil for the appellants i 

is that the learned Judge in the circumstances of this case should 
have held that the appéllaits were able to make out a proper case 
for the exercise of the Judge's discretion under section 5 of the Limi- 
tation Act. They filed a verified application before the District 
judge in which they stated that they were advised by their pleader 
that they would be within time if the appeals were filed within 30 
days from the date of the decree. The learned Judge, from his 
remark which I have quoted above, seems to think that the language 
of section 158 Bengal Tenancy Actis so plain that the appellant's 
belief in the correctness of the advice of their pleader was not form- 
ed with due care and attention. I cannot say that in the present 
state of the law either the appellants or their pleader acted without 
due deligence. If the pleader was aware of the ruling in Kamala v. 

Tarapada (1), referred -to- above, -he -was not wrongin advising 
his clients that the appeals would be competent if filed within 30 days 
from the dates of the decrees ; and I think his clients would also be 
justified in believing that the advice given to them was correct. Apart l 
from it, it has been held by their Lordships of Judicial Committee in m abies: hale 
the case of Sunderbai v. The collector of Belgaum(2). that if a party files : . 
an appeal i in a wrong Court under the advice of. his pleader, he is not 

- precluded from showing that it was owing to the reliance placed on. 
such advice that he could not present the appeal in the proper forum 

within the proper time ; and. their-Lordships ~ relied- on the ` previous 
decision of theirs in the case of Brija Indra Singh v. Kanshi Ram (3) ` 
where they laid down the general rule, that the true guide is ‘whether 
the appellant acted with reasonable deligence im the prosecution of 
the appeal. In view of this decision and - in view of. the’ facts of this 
particular case, it: cannot be said that the appellants were not jüstified 
in relying on the advice of their pleader and Bling. the appeals within 
30 days from the dates of the decrees. Butfit appears that the learn- 
ed Judge i in this case has not enquired as to whether such advice 
was given by,the pleader ; and it 1s. therefore "Bocessaty that a ster 
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enquiry should be made-in.this matter. I therefore propose to send., 
the.appeals back to the District Judge of Midnapur for enquiry. into 


* the-allegations made in the petitión presented by..the appellants un-- 


der section 5-of the Limitation Act ; and Ed E are found, tobe - 
correct to give effect to such plea. . v 

The result is that the decrees passed by: the District judge 
dismissing the appeals: before him should: be.set aside and the matter 
enquired into in the light of the. observation made ‘above. 

Costs to abide the result. - We assess the ehearing-fee. at one gold 


mohur.in each case. IH LIC M P 
‘Mukerji, - I Me ° | 
A. TOM: Appeal allowed : Casés remanded.. 


? 


CRIMINAL REVISION. 
Before Mr. Justice C. C. Ghose, and Mr. Justice Duval. | 


P. BANERJEE ` 
. 9. 
BEPIN BEHARY GHOSE AND ANoruzgn.* 


e 
Trial— Criminal Procedure Code (Act V of 1898), See. 403— —Bengal Food 
Adulteration Act (VI of 1898). 6 (1), 2t 


If the Magistrate who acquitted the accused had no jurisdiction, his proceed- 
ings are void There is nothing therefore to prevent a re-trial: Emperor Ve 


Umer-ud-din(1)}. 5 " e, 


_A verdict of acquittal is only immune from challenge when an ‘accused is 
tried and acquitted of an-offence, 


Du 


The accused was prosecuted under section 21 of the Bengal Food Adulteration 
Act for selling adulterated milk in contravention of section 6 (1) of the said Act. 
As the prosecution was under the order of ‘the Chairman of the-Municipality and 
at the time the prosecution wag instituted there was no order ‘or. consent i in writing 
of the Municipal Commissioners within the meaning « of section 15 of the said Act, 


*Criminal, Revision No. 822 of 1925, against the order of Moulvi S. Á. ai 
Deputy Magistrate of Howrah, dated the 25th August, 1925. 

T [See also Queen Empress v. Hann Gatbus bu. I, ‘Lo. R, VIII Bom, dus 
Rep.] : un as AR . 


Von. XLiti.] ^7 > HIGH.COURT: ^v 


he was “acquitted on the 27th March, 1925, under section 245 of the Code of Crimi» 
nal Procedure, for want of valid sanction. On the 15th May,' 1925, the Muni» 
cipal Commissjoners. passed a resolution at a meeting, sanctioning the ptosecution 
df the ‘accused under the Bengal Food Adulteration Act. Accordingly, on the rsth 
June, he was again prosecuted for the same offence under section 21 of the said 
Act : : 


e . 
" Held, that the previous acquittal was nota bar to the present trial 


l That there was no trial of the accused wifhin the meaning of section 403 of 
tlie Codé of Criminal Procedure. 


Application for Revision under section 435 of the Code of Crimi- 
nal Procedure by the Prosecution. 


Application under section 21 of the Bengal Food Aieri 
Act for selling adulterated milk oy the cn E Howrah 
Municipality (Petitioner). 


The material facts appear from the judgment. 


Mr. Narendra Kumar Bose and Babu en Bhattacharjee 
for the Petitioner. ` 


Mr. B. C. Chatterjee ( Counsel) “and Babu Lalit Mohan 
Sanyal for the Opposite Party. s 
| C. A. V. 

` The judgment of the Court was as follows : LL 
This. Rule was issued calling upon the District Magistrate and the 
accused why the order of the 25th August referred to in the, 


petition should not be set aside and the case men according to 
law. - 


r 


The fftts are as follows, :—It appears that on the 8th November, 
1924, the Sanitary Inspector of the Howrah Municipality filed a com- 
plaint before the Deputy Magistrate of Howrah against the accused 
under séction 2xiof Act 6 of 1919 (the Bengal Food Adulteration Act, 
1919) for selling adulterated milk in contravention of section 6, sub- 
clause (1) of the said Act. The prosecution of the accused was 
under the orders of the Chairman of the Municipality and .at the time, 
the prosecution ` was instituted there was no order or consent in 
writing of the Municipal Commissioners of Howrah within the meane 
ing of section 15 of the said Act. In that'state of things the Deputy 
Magistrate, before whom the case was pending, passed the following 
order: “The offence as ‘taken cognizance’ of stands ipso Jacto 
vitiated for want of a’ valid sanction under the recent ruling of the 
High Court. * ‘The subsequent confirmation of the Chairn’ s action 
by the Municipal Commissioners cannot cure the inherent defect of 
the’ present proceeding as it is. Accused acquitted, ‘section 245 
Criminal Procedure: Code." * This :was on the 27th March, 1925. 
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On the 15th May, 1925, the Municipal Commissioners of Howrah” 
, passed à resolution at a meeting, sanctioning the prosecution of; 
' among others, the said accused under the said Act. Accordingly 
On the rsth June, 1925, a petition of complaint against the accus- 
ed persons was filed before the Deputy Magistrate, but on the, 
25th August the Magistrate .acquitted the accused by the follow- 
ing order: “I find that the ,present accused was acquitted by 
Babu D. R. Ghose, Deputy Magistrate, on the 27th March, 1925, 
ina previous case which was brought agaifist him by the Munici- 
pality for committing the very same offence with which he.is 
charged in this case. I don't think the accused can be tried in 
this case for the same offence so long as the order of acquittal in à 
previous case is not upset by some higher Court. The case 
cannot proceed any further. Accused acquitted, section 245 
Criminal Procedure Code.“ l 

Against the last mentioned order the present Rule is directed 
and it is contended on behalf of the complainant that the 
previous acquittal having been because of the want- of 
sanction under section 15 of the Act and that defect having 
been now cured, there was nothing to prevent the Magistrate 
going on with the present: trial, as the previous acquittal could 
not operate as a bar. Itis, also argued that there having been 
no “ trial“ within the meaning of section 403 Criminal Procedure 
Code of the accused in the previous case, the order of acquit- 
tal dated the 27th March, 1925, could not stand in the way of 
the present trial. 


We think that the contentions urged on behalf of he com- 
plainant are sound and ought to be given effect to. Section 15 of 
the Bengal Food Adulteration Act, roro runs as follows: “No 
prosecution for any offence under this Act shall be instituted 
without the order or consent in writing of the local authority within. 
whose jurisdictlon the offence . is committed." "The expression 
“local authority" is defined in the Act itself. as meaning in the 
case of any. Municipality the Municipal Commissioners. It would, 
therefore follow on the facts set.out above that there having. been. 
no order or consent in writing of the Municipal Commissioners 
prior to the rsth March, 1925, sanctioning thé prosecution of the 
accused for any offence under the said Act, the prosecution-of the. 
accused undertaken previously was incompetent and no cogni- . 
gance could have been taken by any Court of any offence- 
alleged to have been committed by.the accused. It would 
further follow that in the circumstanges mentioned above there 
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‘could have been no trial of the accused within the meaning of 
section 403 Criminal Procedure Code. A verdict of acquittal is 
no doubt eimmune from challenge ; but it is only when an 
accused has been “ tried" and acquitted of an offence that the 
immunity árises. In this case no question of immunity can pos- 
sibly arise and we “are of opinion that the previous acquittal 
cannot operate as a&bar to the present trial [see in this connec 
tion Emperor v. Umer-ud-din (x)]. ‘We therefore make the Rule 
absolute and send theecase back to the District Magistrate for 
trial by such Magistrate as may be nominated by him. 
(1) (1909) I L. R.*31 All. 317- 
A, T, M. Rule made absolute. 


Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sir George 
Claus Rankin, Knight, Judge. 


BENI MADHAB SAPUI AND ANOTHER 
uU. 
;JADU NATH SAPUI AND OTHERS. 


4 


Summons, service of— Criminal Procedure Code (Act V of 1898), Secs. 69, 70, 
71, 1359 134 (1) — Removing obstructs n—Burden of proof—Defective return 
of service. : 

A conditional order under section 133 of the Code of Criminal Procedure is not 
legally served when itis not proved that the order which is referred to in section 
134 (1) of the Code of Criminal Procedure was served in the manner provided for 
service.of summons. 


A party alleging regular service of summons is to prove the service, 


The procedure provided by section 71: of the Criminal Procedure Code as re- 
gards affixing one of the duplicates of the summons to some conspicuous part of 
the house or homestead in which the person summoned ordinarily resides, cannot 
be made use of unlesss service in the manner mentioned in sections 69 and 70 can- 
not be effected by the exercise of due diligence. | ] 

"Where the return of the peon showed that service could not be effected perso- 
nally on the person summoned as provided by section 69 of the Criminal Procedure 
Code, it ‘should be shown that it could not be effected in the manner provided i in 


* Criminal Revision: No. 895 of 1925, against the order of H.;@ Chatterjee 


Esq. Additional District Magistrate of Alipur, dated the 18th September, 1925, 
affirming that of Bahu B. Sinha, Deputy Magistrate of Alipur, dated the 27th 
June, 1925. © oe pee = 
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section 70, namely, by Jeaving one of the duplicates for him with the male "member 
of the family, before recourse is had to section 7 of the Code. 

Application for Revision under section 435 of the Cage of Crimi- 
nal Procedure by the Second Party. 


- Application under section 133 of the Code of Criminal Procedure 


for removal of obstruction to the eastetn and western extremities 


of a small canal for the passage iof Dongas ducing the rainy $ season. 

The other facts appear from the judgment. ; s 

Babu Satindra Nath Mukerji for tee Petitioners. 

Babu Suresh Chunder Talugdar for the Opposite Party. 

The judgments of the Court were as follows: ° 
"Sanderson C. J :—This is a Rule calling upon the District | 
Magistrate and the opposite party to show cause why the order. 
complained of.should not be set aside on ground No. r of the 
petition and also on the facts stated , in paragraph 9. 

The order complained of was an order made by a Deputy 
Magistrate of Alipore by which the petitioners were directed 
to temove an alleged. obstr uction from a certain waterway or 
canal. 
Ground I was as lions: -“ That the learned Additional Dis- 
trict Magistrate was wrong in holding that the notice of the con- 
ditional order under section 133 Criminal Procedure Code was 
legally served upon the petitioners and that sections 134 (1) and 
71 Criminal Procedure Code renler such service valid" The facts 
stated in paragraph 9 of the petition were that there was no 
personal service upon the petitioners nor was there any pro- 
clamation _as prescribed by law.. | |. 

«The: point upon -which the. learned ziki who inei for. 
the petitioners relied; is not that which was stated in paragraph 
9 of the petition ; but, in my judgment, he is entitled to rey 
upon it having regard to the terms appearing in ground-1. -+ + ;, 

--A-yeturn’ of the: service of the notice of the : conditional 
order, :was made "by the- peon and ‘it wem ‘to ‘the effect that the 
petitioriers were not found i in their house and that two copies of 
the’ notice Were hung up on the sadar door of their house. 

The Magistrate in his explanation given in answer to the Rule’ 
said : “ This service is ldgal according to section 134 (1 read with 
section 71 Criminal Procedure Code." ' 

Section 34 (1) of the Code provides, “The order shall if practi 
cable, be * served’ on’ ‘the ‘person’ against whom it is made, 
in manner 'herein provided for service of a summons." i 

In order to ascertain. the manner in which the summer may, 


Vou, XLII. | |. “HIGH COURT. 


be served it is necessary to refer to sections 69, 70 and 71. 
Section 69 provides, “ The summons shall, if practicable, be served 
personally $n the person summoned, by delivering or tendering to 
him one of the duplicates of the summons." Section 7o provides, 
* Where the person summoned cannot by the exercise of due dili- 
gence be found, the-summons may be served by leaving one of the 
duplicates for him with*some adult male member of his family ^; 
(then there are provisions with regard to the persons signing a 
receipt therefor). Then section 71 says: “If service in the manner 
mentioned in sections 6g and 7o cannot by the exercise of due 
diligence be effected, the serving officer shall affix one ofthe 
duplicates of the summons to some conspicuous part of the 
house or homestead in which the person summoned ordinarily 
refides : and thereupon the summons shall be deemed to have 
been duly served." 


It is plain that the proecdure, which is provided by section 
7i, cannot be made use of unless service in the manner men- 
tioned in sections 69 and 7o cannot be effected by the exer- 
cise of due diligence. . 


It was admitted by the learned vakil, who appeared to 
show cause, that the return of the peon was defective. The 
return of the 'peon showed that service could not be 
effected in the manner provided by section 69 but it did not 
show that service could not be effected in the .manner provided 
by section 7o. Consequently in-my judgment it was not proved 
that serv&e of the notice of the conditional order had been 
duly effected ; in other words, it was not proved that the order, 
which is referred to in section 134 (1) had been served in the 
manner provided for service of summons. 


The Magistrate seems to have thought that if service of the 
notice was effected in the manner provided by section 7r, 
regardless of the question whether it could be served in the 
manner provided by section 6g or by section 7o, that would be 
sufficient. In my judgment, that conclusion is not correct, and I am 
of opinion that the service of the notice of the conditional order 
was defective. - ° , 


The question remains whether this Rule should be made 
absolute. The learned vakil who appeared for the oppogite party 
argued that the petitioners had not alleged that there were any 
adult members living in the house upon whom the notice could 


haye been seryed, Itseems to me that it is not necessary for 
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them to allege that they were entitled to rely upon the argu- 
ment that the return of service was defective. Lam : 
It appears. that. in some: previous proceedings | relating to the 
same. matter, the petitioners had appeared and had succeeded 
in getting: the order made in those proceedings set aside: 
There is, therefore, no reason for assufning "that the petitioners 
were willing to allow the present proceedings &o go by default. 
. For these reasons, in my judgment, this Rule should be 
made absolute and the order absolute £ould be set aside. The’ 
conditional order will remain: the order absolute being set aside 
on the ground: that service of the "notice of*.the conditional 
order had not been duly and properly made. 


Rankin, J : 


A. T. M. 


I agree. 
Rule made absolute. 


APPELLATE CIVIL. 


dd Sir William Ewart Greaves, Knight, Judge, and Mr. 
Justice: M. N. Mukerji. 
» e 


SIVADAS DUTTA AND ANOTHER 
S LE NEC Re 
BIRENDRA KRISHNA DUTTA.* — 


Res os judicata —C "ieil Procedure Code (Act V of 2408), Section Yta Decree based 
on consent order—Area of lant and rental Finding inspite of adverse 


decision of first Court—Measurement, order for, when made. 


Res judicata means a matter upon which the Court has exercised its judicial 
mind, and a "judgment passed on consent cannot be considered asa judicium. A 
consent decree, therefore, does not came within the rule of res judicata as contained > 
in section 11 of the Code of Civil Procedure. It, howeyer, raises an estoppel | 


as much as. a decree passed fn. invitum : Nienoes Ve dipsar (1) and other 


' * Appeals from, Aprilie Den No.. 1703 et 1924s- against the decree of 


Babu jatindra Chandra Lahiri. Subordinate Judge, 1st Court, of 24-Parganas, „ A 


dated. the, .1 sth. April, 1924». 
ist Court, at Baruipur, dated the “28th Nóvember, 1921. 


t ÁY (4896) T: Ly Re 24 Calc. 216(237 ` œ 


affirming | that of Babu Srish Chandra De, Munsiff, - 


EE 


Vou XLI] ‘HIGH count. 


cases. Inso.far asthe decree is based on the consent order, it is binding as 
against the consenting parties and their successors in interest,unless there was want 
of jurisdiction : Rajlakshmi v. Katyayani (1), or unless there were present some 
circumstances hich would go to vitiate the agreement on which the consent 
was founded: Zuddersfield Bunting Cr, v Henery Lister & Son and G. 
N. W. Central Railway v. Charlebois (5) ; 

"If the Court had in’ tRe previous suit definitely determined the’ area of the 
land i in possession of the tenant and the annual rent payable for the ,same, the 
determination was ' general ‘and not limited £o the particular years for which rent 
was claimed and the tenant can only succeed in the subsequent suit by proving 
that the area and the rent hate nee altered : ‘Nilmadhub Ve Brojo Vath (4) 


Where @ former suit betiveen the same parties in respect of the same subject 
matter has been dismissed on the ground of res judicata, a finding in that suit 
on the merits in plaintiff's favour, by the appellate Court, the finding as to res 
judicata not.being necessary for the decision, will not bar the defendant from 
putting forward the same defence on the merits in a subsequent suit by the same 
plaintiff against the same defendant : Rango.v  Mudiyep(a (5). > 


When deduction or abatement is claimed by the tenant in, a suit. for rent, he 
may insist. On a ‘measurement, and an.order for measurement must be made if a 
case justifying or necessitating the order is made out. 


— Defendant. 
Suit for rent. 
The mates facts appear from the judgment. ' 


Babus Jogesh Chunder Roy, Sitaram Banerji, Pankaj Kinar 
Duit and Probodh Kumar Das for the Appellants. l 
Sir Provas Chandra Mitter, and Babu Syamadas Bhattacharya 


for the Respondent. 
The jedgments of the Court were as follows : 


Mukerji, J: The-appeal arises out of a suit for rent. The 
plaintiff claims. in his. one .anna share, rent for certain lands at 
the rate of Rs. 89-10-1034 gds. per year from 1324 to 1327; 
alleging that the defendants “hold 2610 Bighas and odd-at a 
rental of Rs. 1434-8-8 gds. His-casé is that the:area and: the 
rental were fixed in a suit inter parties le. Rent Suit: No. 49 
of 1887 of the first Court .of the Subordinate -Judge-.: at 
Alipore. The defendants contend; that they -hold -about-1ooz 
bighas of land under two pattas, dated ` 4th Jaistha 1242 -and 
5th Falgoon 1247, that since the granteof, the said pagas -the 
plaintiff and his co-sharers have. got remission- of 25.per cent 
of the rent . payable. by them to the Government , under whom 

2 


t. s ] Poi 


- f 


(1) (1910) I. L, R. 38 Cale. 639. ' (2) (1895) 2 Ch. 273. 
(3) (1899) A. C. 114. "+ (4) (1893) Í. L. R. 21 Calc. 236 (239). ' 
(5) 898) 1. L. R. 23 Bom. 296. Bp euge Tes 
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they hold, and that by the ' terms of the aforesaid patias the 
defendants are legally entitled to get adeduction at the same 
rate. They further say that some of the lands ehave been 
washed away or rendered unculturable and under the terms 
of the paffas they are entitled to a deduction on -.that ground 
as well. In order to have the rentals assesSed they applied for 
a measurement of the lands. As regards rent suit No. 49 of 
1887 their case is that the Tesult thereof is of no consequence 
so far as the plaintiff is concerned. .? 

The Courts below have decreed. the plaintiffs  syit. The 


Court of first instance held that the defendants are bound to 


pay rent to the plaintiffat the rate claimed and that in a 
previous rent suit between the parties viz. Suit No. 447 of 
1917 it had been held that that was the rate at which they should 
pay. Itrefused the application for measurement and left the ques- 
tion as to the area of the rent land open and undecided. It 
also observed in its judgment that the faffas had not been 
proved in the case and so no interpretation of the pattas was 
possible, and that the defendants had failed to prove what 
quantity of land, if any, had been washed away. The Court of 
appeal below proceeded upon the view that no plea of abate- 
ment could be given effect to in a suit in which all the co- 
sharer landlords are not parties. It also held that the decree 
in Suit No. 49 of 1887 was binding between the parties as to 
the rental, as also the decree in the subsequent suit for rent 
namely Suit No. 447 of 1917. The defendants have thereupon 
preferred this apeeal. ii 


In our judgment of the 27th February 1925 we decided 
that the learned Subordinate Judge was wrong in holding that 
the defendants were precluded from’ raising the question of 
abatement of rent by reason of the constitution of the suit, 
namely that it was a suit between one of several co-sharer land- 
lords and the tenants, when the said co-sharer under an 
arrangement between himself and his other,co-sharers and the 
tenants have been collecting his share" of the rent separately. 
to this decision we still adhere. - 


Then arises the question whether the deféndants are entitled 
to have the lands measured in order that their plea of abate- 
ment may be given effect to. “As regards this part of the 
case I confess JĀ was under a misconception .and.I did not 
appreciate the. exact position until Sir Provas opined the 


facts to me. i 


Vor, XLIIL] -HİGH COURT. - 


The question. whether the defendants are entitled to have 
the lands measured could not and in point of. fact did not 


arise in amy of the earlier suits, and standing by itself. that « 


question cannot be regarded as concluded upon any principle of 
res judicata or any such similar principle. When deduction or 
abatement is clainfed by the tenant in a suit for rent he may 
insist on a meagurement, and an order for measurement 
must be made if a case justifying” or necessitating the order is 
madeout. In fhe present case the defendants’ application for an 
order for. measurement has been refused ; and in order to deter- 
mine whether ite has been rightly refused or not we must 
examine the grounds ‘on which the application was based, or 
rather the grounds on which abatement was claimed. 

* The defendants’ plea of abatement of rent rests on the terms 
of the ottas: of 1242 and 1247 referred to above. To put 
_ the matter more precisely we have to refer to some documents 

which have been freely referred to in the arguments before 
us, though some of them e.g. the ofras of 1242 and 1247, are 
not on the record. The defendants, as I have said, had to 
make out a case for measurement, and if we are to proceed merely 
on the materials on the record we must be constrained to hold 
that the necessary evidence has not been adduced by them. 
It would not however be right to dispose of the appeal on 
that ground as the relevant documents on which the decision of 
the question depends, have been placed before us and have been 
referred to by both the parties, and the facts in so faras they 
are necessary for the determination of the question are either 
undisputed or indisputable. 

It appears that there is no controversy as to the rent payable 
under the lease of 1242. There is however a-~ stipulation in 
the lease of 1247 which runs thus, ‘ As the Government will in 
my case exempt embankments, dams, chowkhas, pasturage and 
irreclaimable, lands from assessment, so (we) shall allow exemption 
in your case.” The landlords subsequently obtained a concession 
from the Government exempting them from assessment to the 
extent of one-fourth of the entire grant for ever. The defen- 
dants therefore claim that under the stipulation contained in the 
aforesaid terms of the! lease they are ‘entitled to a deduction of 
one-fourth of the sental, and efor that purpose they want the 
lands to be measured. ` In paragraph xro of the written state- 
ment the defendants further alleged that large quantities of 


land have been washed away or rendered unfit for cultivation 
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owing to influx ‘of’ salt water and "that they ate entitled to 


have thé lands measüred and ‘claim abatément of rent on that 


*ground under the terms ‘of the foffas. ^ Evidently, « therefore; 


there were two grouünds-on which the measurement was asked for; 
thatis to say .firstly to support the claim on the ground of deduc- 
tion of 25 per cent and secondly to sapport? the Siam on ine 
ground of abatement for diminution of area. . e 

As regards the second of the aforesaid "two grounds; i it may 
be disposed of in a few words. The, pettas are not in and 
it is not possible to “say whether the right which the, defen- 
dants claim is reserved to them. Moreover the learned Munsiff 
observes in his judgment that, “the deféndarit “has not’ examined 
any witness and has uc to prove what quantity of his land 
has‘been washed away.” It is clear therefore that this ground is net 
supported in any way, and no ‘cause’ has been made out for 
a measurement on’ this ground. 

The other ground requires serious consideration. The plain- 
tiffs case is that by reason of the decree in suit No. 49 of 1887 
the defendant is precluded from claiming the deduction of one- 
fourth of the rental as stipulated for in the potfa of 1247. The 
facts relating to that suit are these: in that suit are these ; 
five persons viz. Bhupendra. Jnanendra, Narendra, Jotindra and 
Sukhamoyi ‘who ‘were owners of :3as. 15 gds. share sued 
the appellants’ predecessor Mr. A. B. Miller for rent :for the 
years ` 1290 to 1292 B. S. for x3 as. share of the rent making 
all the other co-sharers proforma defendants. These 'co-sharers: 
were ranged in two groups ; the first group consisting of pro Jorma 
defendants Nos. r to r3, who were the owners of the remainder 
of the 13 as. share, and the -second consisting of the pro forma 
defendant, one "Uma Sundari who was the owner of the remaining, 
3 as. share which was not included in the suit. Soon after the 
institution of the suit some ofthe gro forma defendants of the 
first group including one Haridas Dutt, the gro forma defendant: 
No. 2 in the suit, who was the predecessor of the plaintiff in 


.this suit got themselves transferred to the category of the plaintiffs. 


The other 70 forma defendants of this group and also ro forma 
defendant Uma Sundari, the owner of the remaining 3 ‘as. share 
remained fro forma defendants as before. In that suit rent was 
claimed on the allegation that the*suit lands were 1265 'bighas 
ro K.6Ch and at the rate mentioned in the :fottas that is'tó 
say Rs. 725 and odd. Mr. Miller, the appellants’ predecessor 
E ous in thatfsuit that he was entitled to the deduction on the 


— 
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basis of the fo/fas. One of the issues framed in the suit was : 
“What is the amount of jama payable by the defendanti? Is 
not the defendant entitled to get a deduction of one-fourth of 
the rental according to the terms of the £o//a dated the sth Falgoon 
1247 ? This issueewas decided against the defendant Mr. Miller 
by the Court of fifst instance. He appealed to the District 
Judge who allowed "him the deduction claimed. ‘The five origi- 
nal plaintiffs then preferred an appeal to this Court with the 
principal ‘defendant Mre Miller, the added plaintiffs amongst whom 
was Haridas Dutt, and the other co-sharer defendants as respon- 
dents in that appeal. Of the respondents the only one who 
appeared in the appeal was Mr. Miller. "That appeal was disposed 
disposed of by this Court (Maclean C. J. & Banerjee J) on the 
24th April 1896 by the following order: “ By consent let this 
case be remitted to the Court of first instance which is to depute 
an Amin to go tothe place and measure the culturable lands 
included within the defendants’ holding and the amount of rent 
which will be payable by them will be assessed - upon that 
measurement. The costs will be in the discretion of the Court 
of first instance.” On this order the case went before the trial 
Court anda measurement being made, a report was submitted 
by the Amin who made the measurement. The Subordinate 
Judge then took up the matter and in his judgment there 
appears the following observations: “The defendant cited the 
Civil Court Amin as a witness on his own behalf, but declined 
to examige him, and nothing has been shown to induce me to 
think that the Amin’s measurement is inaccurate. I must ‘under 
the circumstances find the quantity of culturable land within the 
defendants' holding to be 2610 bighas 9% cottas", The learned 
Judge however held that the quantity of land being in excess 
of the area stated in the plaint, he should make a decree in 
favour of the plaintiffs for the amount claimed. A decree was 
very carefully prepared and the relevant portions of that decree 
run as follows : 


“The claim of the plaintiffs and the gro forma defendants 
in respect of their 73 as. share be decreed, Out, of Rs. 2733-6 as. 
23 ods. claimed Rs. 789. 14 as. 14gds. due in the share of 
the plaintiffs Nos. x to 5 be decreed in their favour with interest 
at the rate of i2 per. cent. per annum from the rrth April 1887, 
the date of suit to the date of realization and that the principal 
defendant No. 1 the Official Trustee do pay the’ said amount to 
the plaintiffs Nos. x to 5 «rom out of the estate of the late 
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Srinath Dutt? Then follow ‘certain directions as to costs in 
favour of the plaintiffs Nos. 1 to 5. Thereafter, “It is further 
ordered and decreed that the rent of the land in arrears be assess- 
ed as follows : For xo86 B. 4 C. 8 Ch. of culturable land in plot 
No. 1 of the gotta dated 4th Jaistha 1242, Rs. $77-3as.. For 456 B. 
18.C. of culturable land in plot No. 2 and 1667 ^B. 5 C. of cultur- 
able land in plot No. 3 of the o//a dated ‘sth Falgoon 1247, 
Rs. 577-38s. and Rs. 857-5-8%4¢. P ao -As regards the 
balance of the amount in claim, viz. Rs.” 1,943. 7. 8g. the pro forma 
defendants do getthe same together with interest at the'rate of 
I2 per. cent. per annum from the rxth April 1887, the date of 
institution of the suit, from' the defendant No. r out of the said 
estate that isto say the.co-plaintiff Haridas Dutt will get in his 
own r anna share Rs. 21r0-10-6-g. 12." Then follow the amounts 
which the other co-plaintiffs would receive. 

This ' decree does not purport to have been passed in the 
presence of the pleaders of the co-plaintiffs. Nevertheless it was 
a decree inter partes as between the predecessors of the' parties 
to the present suit. Of this decree two views may possibly be 
taken. As between the original ‘plaintiffs and Mr. Miller it was a 
decree passed on the basis of a consent order, and as between 
the co-plaintiff Haridas Dutt and Mr. Miller it was passed, not on - 
the basis of a consent order, but in the ordinary way in ‘a contes- 
ted proceeding. The -effect of this decree judged from either 
point ‘of view in my opinion, is practically the same. 

Kes judicata by its very words means a matter upon which the 
Court has exercised its judicial mind, and a judgment passed on 
consent cannot be considered as a judicium. A consent decree, 
therefore, does: not come within the rule of ves judicata as con- 
tained in section rr or the Code of Civil Procedure. It how- 
ever raises-an estoppel as much as a decree passed in tnuttum : 
Nicholas v. Asphar (1) ; Lakshmishankar x. Vishnuzam (2) ; Bhai- 
shanker v. Morarji (3) ; Raja Kumara v. Thatha (4) In so far as 
the decree was based on the consent order, and purported to 
proceed on the consent as between the original plaintiffs and Mr. 
Miller it must be held binding as against them unless there 
was want of jurisdiction, such as was the case in Rajlakshmt. 
Dasee v. Katyayani Dasee (5) and some of the authorities cited 
and discussed therein or unless- there were present some cir- 


(1) (1896) I. L. R. 24 Calc. 216 (237). (2) (1899) I. L. R. 24 Bom. 77. 
(3) t1911) I. L. R. 36 Bom. 283. (4) (1911) I. L. R. 35 Mad. 75. 
(5)-(1910) I. L.-R. 38 Calc. 639. L . 
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cumstances which would go to vitiate the agreement on which Civit 
the consent was founded, as was the case in Huddersfield Bank- . tose: 
ing Co.v. Henry Lister & Son (1) or Great North West Central "up 
Railway v. Charlebois (2). The decree therefore although it goes @ 
beyond the scope of the suit, which must be taken to have Parodia: 
been enlarged by consent, is binding as between the consenting Mukerji, 3. 


parties and their sficctssors in interest. 

As between Haridas Dutt and Mr. Miller it was not a 
"decree based on confen& but a decree passed in a contested 
proceeding, wherein Haridas Dutt cast in his lot with the 
original plaintiffs and took no active part in the litigation and 
secured ultimately a decree as against Mr. Miller giving him 
certain rights. Consent was given by Mr. Miller to have the 
decree which the learned District Judge had made in his favour 
allowing him deduction of the 25 per. cent. on the basis of the 2o//as 
set aside, the scope of the suit was enlarged and a decree was 
passed inthe suit—the suit being finally heard and determined 
in his presence. He waived the objection which he had taken 
to the claim on the ground of the deduction to which he was 
entitled, and allowed a decree to be passed declaring the quan- 
tity of the land, and the rental to be paid for it. This objection 
not only might and ought to have been made a ground of 
defence in the former suit, but was actually taken therein. An 
issue was directly raised on it, and it was decided against 
Mr. Miller in the trial Court and inhis favour in the appellant 
Court. Ee allowed the decision of the latter Court to be set 
aside, waived the objection and allowed a decree to be passed 
fixing the quantity of land and assessing the rental thereon and 
he took no appeal from this decree. In my judgment the 
same matter canno longer -be pleaded ‘in defence to the plain- 
tiffs claim and the defendants! plea as to deduction based on the 
aforesaid term of the potfas must be ruled out as being barred 

e by the principle of ves judicata. 

But then it is said that the cause of action in the present suit is 
different from what it was in the suit of 1887 and therefore the 
defendants are entitled to raise the question again. I have care- à 
fully considered this "matter, but in my opinion in the face of the 
declarations in the decree to which I have referred itis impossi- 
ble to take the view that the defendant Mr. Miller merely failed 
to prove inthe said suit his right to the deduction he claimed a : 
position which would have enabled him ior his successors to 


^ (1-895) 2 Ch. 273. : (2) (1899) A. C. 114. , 
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CIVIL.. raise the defence in a subsequent suit ; but that the only view possi- 
Ped ble to take-of the matter is that in IK said previous suit the Court 
—_ definitely ‘determined the area of the land in the*defendant'e 

Miriam possession and the annual rent payable for the same. The distinct- 

Prendra, ion has been very clearly pointed out in the decision of this Court. 
Mukerji, 3. in the case of Milmadhub Sarkar v. Brojo Nath Singha, (1), 
c where this is what is Stated, " But the cause of action is. in this 


case different, each year's rent being itself a separate and entire. 
cause of action, and the mere failure qf the defendant to prove 

e what he tried to provein the previous suit would not, we think 
prevent him from proving it in this. The case might have been 
different if the Court had in the previous suit definitely determined 
the area of the land in the defendant's possession and the annual 
rent payable for the same. It might then be said that the determi- 
nation was general, and not limited to the particular years for 
which rent was claimed and that the defendant could only 
succeed in the present suit by proving that the area and the 
rent bas since altered". In my opinion the present case comes 
within the class of cases last mentioned in these observations. 

It then becomes necessary to decide whether the decision of 
Suit No. 447 of 191; of the First Court of the Munsiff at 
Baruipur operates as ves judicata or not. That suit was between 
the parties to the present suit and was in respect of rent 
for the same lands for the years 1321 to 1323. The Munsiff 
held as to the plea for deduction of 25 per. cent. that the decree 
in Suit No. 49 of 1887 operated as ves judicata. The Subor- 
dinate Judge on appeal was of a different opinion, * but he 
decreed the plaintiffs suit in full, so that the plaintiff could 
not prefer any appeal against this adverse finding of the Subordinate 
Judge: on the questions of ves judicata. Under .circumstances 
such as these it has been repeatedly held that the finding . 
cannot operate as ves judicata, the decree of the learned Subor- 
dinate Judge not being based on the finding but inspite of it 
and such afinding not being - necessary, for his decision: 
Rango v. Mudiyeppa (2) ; Nundo Lall v. Bidhoo Mookhy (3) ; Thakur 
Magundeo v. Thakur Mahadeo Singh (4). 

: : Lastly in view of the arguments advanced before us it is 
necessary to refer to the result ofa few other litigations in some 
of which, git is Said, a ,view contrary to what I have taken 
has’ been’ adopted by this Court of the effect of the decree in 
Suit -No.' 49 . of 1887. l 

. (1) (1893) I.-L. R. 21 Calc., 236 (239). (2) (1898) I. L. R, 23 Boms, 296. 

(3) (1886) 1. L. R, 13 Cale. 17. (4) (1891) I. L. R. 18 Calc. 647. 
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The first ome is the ‘litigation which culminated in R. “A: 
Nos. 373 and 450 of 1897. These appeals arose out of suit 
No: x3 of f895 in which the five original plaintiffs suéd the 
predécessors Of the present defendants for their 3 as. 15 gds. 
share ofthe rent. The suit finally came up to this Court on 
appeal. 'This Court, Maclean C. J. and Bannerjee J. overruled 
the defendant's conténtibn that the decree had gone beyond ‘the 
limits ‘of the suit, held that the decree was binding between the 
parties to the consent, and that the true view to be taken was 
that by "censent of the original plaintiff and the defendant and the 
other parties not objecting the scope of the suit had been 
enlarged. -In the judgment in these appeals theré is, if anyth- 
ing a declaration, very much against the appellants’ contention, 
a déclaration to the effect that the decree in the previous suit 
is binding on the appellant. as regards future rents. This decla- 
ration seems to be too general, but what the precise meaning 


of it is need not be enquired into in the present appeal. 
dde 
The next one is S. A. No. 75 of zgoa. It arose out ofa 


suit for rent against the appellant No..1- and another instituted 
by the heirs of Uma Sundari the owner of the 3 as share. Uma- 
Sundari’s interest was outside the scope of suit No. 49 of 
1887. This Court, Mitra J. held that she was not competent to 
take advantage of the decree. 

The next one is S. A. 1867 of IOI. 


In this guit the plaintiffs whó claimed not merely the shares 
of the original plaintiffs but also of some of the co-sharers who 
were not made co-plaintifis sued the appellants for ‘rent. _ This 
Court (Chatterjea and Bedchcroft JJ) held that so far as ‘the 
share of the original plaintiffs was _ concerned the decree was 
binding but in respect of the shares which the plaintiff obtained 
from the 7e forma defendants, the co-sharers- of .the remainder 
ot the 13 as. share, who had not transferred themselves to the 
category of the plaintiffs the decree was not binding. 


None of these decisions appear to me to be in pone: mes the 
the view I take. e a 
The result therefore is that in my judgment, no’ ground 
has been made. out which would support a prayer for measure- 
ment such as.was put forward on behalf of the defendant: in 


this suit and the suit has ‘been rightly decided by the Courts 
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CIvILs below. The appeal fails and should accordingly be dismissed with 
1925. * costs. 

Skadas As regards the proceedings in review I em tò observe that 

v. the incorrect information supplied by the parties to their learned 
Birendra. ; i : . : ' 
ae vakils was responsible for the error in our Judgment of the 27th 
Mukerji, F February 1925, * and that, therefore, the costs of these preceed- 
/ ings should be: borne by , each parties fer himself ` or them- 
selves. "RN LR 

: Greaves J: I agree. e * 

* A. T. M. i B | . Appeal dismissed. 

*.Reported in 41 C. L. J. 330. 

ae aan e. 
^A APPEAL FROM ORIGINAL CIVIL 
Before Sir Ewart William Greaves, Knight, Judge, and Mr. Justi 
D. N. Chakravartt. 
CtviL JATINDRA CHANDRA BANERJEE 
1924, ? ^ 9. 
Vm i . 
December, 32. MURALIDHUR.* ' 
Refund, suit for—Sale of goods by sample—Act of possession as? omner— Con- 
tract Act (IX of 1872), Section 116—* Latent’ 

When a purchaser of goods bas taken open delivery without any objection as 
to the quality of goods, the sale being'by sample, and has exercised acts of possess- 
ion as an owner over them, he cannot sue for return of purchase money on the 
ground of unsoundness of goods but he can for damages. 

The word * latent defects ’ in section 116 of the Contract Act meansa defect 
which is not obvious to the eye and is not apparently noticeable. * 

* ; : 
Section 116 of the Contract Act applies to the case of a sale by sample. 
A vendor is not liable for damages for a defect in the goods which was a latent 
i ‘one within the meaning of section 116 of the Contract Act. 
Appeal by the Defendant. 
Suit, for refund of purchasé money. Suit was decreed by the 
: following judgment. 





& Appeal from Original Decree No. 7 of 1924, against the decree of Mr. 
* Justice Buckland, dated the 29th November, 1923. 


* 
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Buekland, J :—This is a suit to recover money paid for, three 
cases of material known as Black Italians. "which .was found to be 
rotten, unsaleable, and unmerchantable and rejected. - It. appears, 
according to the defendants, that the goods had been for a consi- 
derable time at Cox & Co.’s godowns though there is nothing 
reliable to show that the plaintiffs were aware of that. They were 
sold and the money wag paid on the 13th October 1922 and delivery 
was made.to the plaintiffs. The salé was by sample. There is no 
evidence to estabfish whencg the samples in fact were taken or that 
the samples that the plaintiffs saw were the samples taken from the 
cases of which theyssubsequently took delivery. The plaintiffs kept 
the goods for some time and sold two pieces to dealers after having 
opened the case. The dealers brought them back on the ground that 
the goods were rotten, whereupon the plaintiffs examined other pieces 
and found that the goods were in fact rotten and could not be sold. On 
the oth November they wrote to the defendants to say so and asked 
for their money back. The defendant repudiated liability although 
he did not in his letter suggest that the goods were not rotten and 
the suggestion is made that they were examined at the time of 
delivery. The plaintiffs had the goods surveyed by Messrs. Nor- 
man Stewart & Co. of which firm Mr. Stark has given evidence. 
His report has been produced and he says that the goods. were 
rotten, only fit for making paper and not saleable or the purpose 
for which Black Italian cloth is bought. 


A man of the name of Bepin Behari Ghose has given evidence 
on behalf of the defendant but I do not believe a word of what he 
says. Megraj whose evidence I accept says that he never saw Bepin 
Behari Ghose before. He also denies that the invoices were made 
over to his firm. Bepin Behari Ghose wént so far as’ to assert that 
the goods were sound.  Not'only was no such assertion made in the 
correspondence by his employer who was probably well' aware of 
the condition of the goods, but his statement is obviously false in 
face of the evidence. The sale was not in my opinion, a sale of 
specific ascertained goods by reference to the invoices as has been 
suggested. I have refused to admit a copy of the invoice because 
it was not established that the invoice ever reached the defendant. 
The sale in fact was by sample. Whence tlle sample came also is 
not established, but I find that the goods were rotten and: unsale- 
able and unmerchantable and not'according to sample. g- . 


p . The only, other ‘question is whether the, goods were rejected 
‘within reasonable time. - As.to this, the sale, was, concluded on the 
13th October. Megraj says that the dealers brought them, -back 
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two days before the letter of the oth November ; ; so it was on the 
7th November that it’ first came to his knowledge what the condi- 
tion of the goods was. There clearly was no unreasonable delay 
in taking action once it came to his knowledge. 
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Tho only question, 


_ which, however, could possibly arise is whetheg he was guilty of un- 


reasonable delay in taking any action between 13th October and 
7th November in not utilising that opportunity for the purpose of 
examining and trying the goods. ‘There is nothing, to show that he 
had any reason to open the goods dufing*these weeks and to have 
done so would only have been for the purpose of making*an exa- 
mination as to their condition or quality without grounds for 'suspect- 
ing what the condition of the goods was I am not prepared to say, 
although I should hesitate to lay down any rule applicable to cases 
other than the one in point, that he kept the goods longer than was 
reasonably sufficient for examining them. There is no evidence 
that any act of ownership was exercised by him beyond keeping 
them in the godown. This is the only point which requires serious 
consideration and I decide in favour of the plaintiffs. There will 
be Judgment for the amount claimed with costs on Scale No. 2 ; 
interest on judgment at 6 percent. 


Against this decision the defendant appealed. 2 
Sir B. C. Mitter and Mr. I. B. Sen for the Appellant.. 
Messrs Pugh and Mooor for the Respondent. 


9 


The judgment of the Court were as follows : 

Chakravarti, J:—The defendant appeals against the judg- 
ment of Mr. Justice Buckland delivered on the tzth Becember, 
1923 decreeing the suit of the plaintifi for refund of the purchase 
money of certain goods. 


The facts ‘are shortly these :—On the 13th October r922 the 
plaintiff purchased from the defendant ready goods, three cases of 
Black Italian for Rupees 6002-5-6 and took open delivery of the 
goods on the same day from the godowns of Messrs Cox & Co. in, 
three boxes of which two had already been opened and two pieces 
were taken out for samples. It is the plaintiffs case that the pieces. 
were counted atthe time of delivery and no question was then 
raised that there was any deficiency in the goods or that the goods 
were not up to the sample. 


it apyears that the defendant on his turn had purchased the 
said goods from Cox & Co. and in fact on the same day paid Rs. 
5402-2, to Cox & Co. the price for which he had purchased the 
goods. e 
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The goods continued in the possession of the plaintiff and on 


the gth November for the first time the plaintiff wrote to the defen- 


dant that the goods were found tender (i.e. rotten), The defendant 
replied to this letter on the roth alleging that the open delivery of 
the goods were taken after examining them in the presence of the 
broker and no objections were taken before that date. Then after 
demand for refund of,the purchase price, this suit was brought on 
the 26th January 1922. ; 


The defendant in hif wxitten statement stated that the delivery 
of the goods was taken after full inspection and that the plaintiff had 
no right to reject'the goods and that the “alleged rejection was not 
made within a reasonable time”. 

A number of issues were raised and the only claim in the issues 
was for refund and not for damages. 


The evidence adduced in the case was not so full as it might be, 
but that was owing to the fault of the parties and consequently the 
learned Judge had to decide the matter on the record as it was. It 
appears that the :goods were surveyed by a professional surveyor 
who made a report on the 27th November 1922 and Mr. H. R. 
Stark, the surveyor was examined in the case and proved his report. 


The learned Judge found upon the evidence that the sale was by 
sample and that the goods were rotten and unsaleable. Further the 
learned Judge has found that the plaintiff had no reason to suspect 
between the 13th October and 7th November that the condition of 
the goods was unsatisfactory and that in the circumstances of the 
delay in elaiming rejection of the goods was not unreasonable. 
Then the learned Judge held that the plaintiff exercised no act of 
ownership beyond keeping the goods in his godown. On these 
findings the learned Judge made a decree in favour of the plaintiff 
directing a refund of the money claimed. 


Sir B. C. Mitter for the appellant contended that the plaintiff 
has made out no case for damages and his only case was for refund 
*' of the purchase money and that case should fail because the plain- 
tiff exercised acts of ownership by selling the goods and there was 
unreasonable delay before the plaintiff complained against the sound- 
ness of the goods. The learned counsel further contended that 
assuming that the plaintiff was entitled to claim damages the plaintiff 
has failed to prove what the damages really were. It was further 
contended that the goods were according to sample and “hat the 
defect in the goods, if any, was a latent defect and that under sec- 
tion 116 of the Contract Act the defendant was not liable to pay 
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Sivik ‘damages. In support of his last contention he SHOE Teee PRS 
' 1924. . the report and the deposition of Mr. Stark. 
- Jotiudra As to the first point, Mr. Pugh for the respondent, at the very 
outset stated that he would not press his claim for refund'and he 
polus B would be content with a decree for damages, and that as the. value 
‘Chakravarti, 7. ^ ofthe goods was only so rupees, he asked for & decree for the 
~ ‘amount claimed less that amount. $ 
It appears to us that in the circumstances, the plaintiff could not 
claim a refund of the purchase money? hif remedy if.any would be 
by way of damages and not refund. ' ats 
It further appears to us that the plaintiff after be took possess- 
ion of the goods, exercised acts of. possession as an owner when he 
sold some of the goods on the 25th and 26th of October to sub- 
purchasers who according to the plaintiff returned the goods to Rim 
as unsaleable. We are not satisfied that the delay .in rejecting the 
goods was a reasonable delay and that after exercising acts of owner- 
ship in the goods the plaintiff could not claim refund of the purchase 


money. 


ee - 
* Muralidhur. 


‘We agree with the learned Judge in his finding that the 
goods were not saleable and their value was only Rs. 50 as esta- 
‘blished by the evidence of Mr. Stark and there was no rebutting 
evidence on the point. There was an alternative claim for damages 
in the plaint and evidence was led on this point. 

The most important point is the question as to whether or not 
the defect in the goods was a latent defect within the meaning 
of section 116 of the Contract Act. á 

The report and the evidence .of Mr. Stark conclusively show 
that on outward view the goods appeared to be perfect. I. quote a 
passage from his report where he says :— 

*An examination of the cloth in 3 and 4 was made and 
although the paper wrappers and tape which secured same appeared 
in perfect orders, the cloth itself, which also appeared on inspection 
to be undamaged was when tested by tearing found to be partially. ^ 
rotten." 

“The state of the cloth which renders it of little value and quite 
unacceptable by the buyers for sound goods i is due in my opinion to 
the effect of the fumes from some substance like bleaching 
powder”. . 

The Vendor failed to detect the defect when open delivery of the 
goods was taken and in fact it was not detected until a long time 
after when the sub-purchasers returned the goods. "There can then 
be no question that the defect was one which was not obvious to the 


* 
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eye and could not bé detected without testing the: strength of the 
cloth. 

— There is*no suggestion that the vendor was guilty of any fraud 
in the matter. In fact he bought the goods as they were lying in 
the godowns and made only a small profit on the bargain and there 
was no special warranty for quality by the defendant. 

Section 116' of the Contract Act runs as follows:—“In the 
absence of fraud and of any express warranty of quality, the seller of 
an article which answefs the description under which it was sold 
is not sesponsible for latent defect in it”. 

The word “lafent defects” is not defined in the Act. Taking 
the illustration.as a guide, it seems clear that the words “latent 
defects” means a defect which is not obvious to the eye and is not 
apparently noticeable. £5 

The English Sales of Goods Act defines the word bat that is of 
little help to us in construing a different Act. The learned counsel 
for the plaintiff did not contend that the defect was not a “latent” 
one within the meaning of section r16 but he contended that section 
116 did not apply to a case of sale by sample. No authority for 
this proposition was cited before us. - On a careful reading of the 
sections Of the Contract Act beginning with section rro to section 116 
we find nothing in them which would suggest that the operation of 
section 116 is limited in that way.. l 

We are therefore of opinion ‘that the defendant is not liable for 
damages fora defect in the goods which was a latent one > within 
the meaning of ‘section 116 of-the Contract Act. AE 

"The result therefore is that this appeal is allowed and that the 
plaintiffs suit should be dismissed with costs in all MOSES 

Greaves, J: I agree. 

H. N. Datta & Co. : cus for the Appellant: 


T. B. Roy: Attorney for the Respondent. 
A. T. M. T e E Appeal allowed. 
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APPELLATECIVIL. 
Before Mr. Justice Cuming, and Mr. Justice D. N. Chakravarti. 


RAHIMUDDI MEATL 


. 9. e 


SRIMATI AMINA BIBI (ALLAS) KALI BIBI anp OTHERS. * 


Ejeciment— Bengal T enancy Ael ( ym of 1885), ‘Sees. 49, .1831— Lease, expiry 
of—Under-raiyat holding under. register Al lase—Under-riyat, a settled 
raiyat of the village— Homestead. land — Successor in ofice, if cag alter the 


order of his predecessor. ) ° 


An under-raiyat holding under a said lease of: homestead and nat land 
and a tank, though a settled raiyat of the village of lands held undera different 
landlo¢d, can, on the expiry of his under-raiyati lease, be ejected under, section 


49 of Bengal Tenancy Act :Kréshnav Jadu (1) distinguished. 


‘Section 182 of the Bengal Tenancy Act is applicable tolands held by a 
raiyat, Itis not applicable to the case of a homestead land to which the 
provisions of the Bengal Tenancy Act did already apply 

Appeal by the Plaintiff in A. A. O. No. 3:7. and by the 
Defendant in S. A. No. 232. , 

Suit for ejectment. 

The material facts appear from the judgment. —— 

Babu Nagendra Chandra Chowdhury for the ee in 
No. 317. 

Babus Biraj Mohan Majumdar and Probodk Chandra Kar for 
the Respondents. . 

Babu Probodh Chandra Kar fox hà Appellant in No. 232. 

Babu Nagendra Chandra Chowdhury for the jae Mae 


The judgments of the Court were as follows : es 
Chakravarti, J :—This appeal is by the plaintiff and arises out 


i a suit brought by him for ejectment of an under-raiyat after 


* Appeals from Appellate Order No. 317 of 1923 and from Appellate decree No 
232 of 1925, against the order of Babu Saroda Kumar Sen Gupta, Subordi- 
nate Judge, 2nd Court, of Tipperah, dated the 17th May, 1923, modifying 
the order of Babu Satish Chandra Banerjee, Munsiff, 2nd Court, at Chandpur, 
dated the 26th February, 1933, and against ‘the decree of Babu Kumud 
Bandhu Gupta, Subordinate Judge, 2nd. Court, of Tipperah, dated the 17th 
September, 1824, affirming that .of Babu Satish Chandra Banerjee, Munsiff, 2nd 
Court, at Chandpur, dated the 21st January, 1924. 


(1) (1915) 21 C. L. J. 475 3 19 C. W. N. 914- 


VoL. XLIII.] HIGH COURT. 
service’ of a notice under section 49 of the Bengal Tenancy Act 
and after the expiry of a lease executed by the under-raiyat. 
The under-raiyati consisted of a plot of homestead land and 
also of some nal land and a tank as has been found by the 
Subordinate Judge. [he defence of the defendant was that he 
was a settled raiyat of the village of lands which he held under 
a different landlord. Therefore, he ,contended that under the 
provisions of sectjon 182 of the Bengal Tenancy Act he could 
not be ejected from the nds in suit so far as they form part 
of his ‘homestead. The Court of first instance gave a decree to 
the plaintiff, but on appeal the learned Subordinate Judge has 
remanded this case to'the Court of first instance for the deter- 
mination of the question as to what are the precise limits of the 
homestead in the view that the defendant is protected from 
ejectment so faras the homestead lands are concerned, although 
he is not so protected as regards the sa/lands and the tank which 
form part of the under-raiyati. P 

Now, inthis second appeal it has been contended by the 
vakil for the appellant that the learned Subordinate Judge was in 
error that the under-raiyati could be divided into homestead 
portion andagricultural portion ; and then apply the provisions 
of section 182 ofthe Bengal Tenancy Act. The learned vakil 
further contended that the case, relied on by the lower appellate 
Court as an authority in support of his decision, does not apply 
to the present case. The case referred to is the case of Krishna 
Kanta Ghosh v. Jadu Kasya (1) I think the contention is well 
founded. It has been found as I have already stated that 
the defendant’s under-raiyati which he took from the plaintiff 
rightly consisted of homestead and also of sa/ land and a tank, 
Therefore, the question arises: Are the provisions of section 
182 applicable to the facts of this case. Now section 182 of the 
Bengal Tenancy Act says this: ‘ Where a raiyat holds his 
homestead otherwise than asa part of his holding as d raiyat 
the incidence of his tenancy for the homestead shall be regulated 
by local custom or usage and subject to local custom or usage”. 
But the provisions of this Act are applicable to lands held bya 
raiyat. Now, in the case cited it appears that the homestead was held 
to which the provisions of the Transfer of Property Act apply and 
‘was not a part of an under-raiyati’ to which this provisions of the 
Bengal Tenancy Act were already applicable. 

The learned vakil for the Ispendents has not drawn our atten- 


(1) iu 21 c. Le Je vee 319 €. W. N. ot4. 
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tion to any case where-the provisions of section. 182 have. beeu 
applied to. the case of a. homestead to which the provisions of the, 
Bengal Tenancy Actdid already apply If the provisions of sec- 
tion 182 did already apply to the homestead then the provisions of. 
section 182 of the Bengal Tenancy Act. need not be invoked. for 
the . . purpose ofthe application of the* provisions , ,of section 182, 
of the Bengal. Tenancy -Act. .We think, therefore, the . present. 
case is distinguishable from the case cited before us and we think, 
therefore, the plaintiff was entitled toe eject the defendant under 
the provisions, of the Bengal Tenancy .Act..because the defendant 
was holding an under-raiyati under a registered *lease the terms of 
which had expired and the suit was brought for recovery, of pos- 
session of the lands.covered by the under-raiyati lease, after the 
expiration of the terms of the lease. > 

The result, therefore, is that this appeal is, allowed with costs 
for all the Courts and the. order of remand set.aside and, the 
decree of the first Court restored. 


: I assess the hearing fee at two.gold mohurs. - 
Second Appeal No. 232 is: by the defendants ipud the 


‘final decree made by the lower appellate Court after the trial 
"Court had decided the case according to the remand against 


which appeal No. 317 was preferred which I have already 
dealt .with. -It appears that there was an appeal by. the plaintiff 
against the decree made by the trial Court. The learned Subor- 
dinate Judge disregarding the previous remand, order, decreed- the 
whole suit of the plaintiff and on appeal by the defendant the 
learned Subordinate Judge not only. refused, to give relief to the 
defendant appellants but set aside the order-in effect made. by his 
predecessor and gave a decree to the plaintiff for possession of the 
entire land. The defendants have appealed against that decree. 

The appeal by the.defendants is technically allowable because 
the learned Subordinate Judge had no jurisdiction _to.set aside the 
order made by his predecessor in office- and gave a decree to.the 
plaintiff. against the order. of the remand. However, as-I have 
held in the appeal against the order of remand _ that | the 
plaintiff was entitled to a decree. for the entire- land the decree, 
though erroneous, has given right relief to the plaintiff. 

The result, therefore, is that we affirm the decree made by the 
Subordinate Judge ; but we- allo% no costs of that appeal to the- 
respondent. Each party will bear his own costs. 

. , Cuming’, J :—1 agree. 
A. T. M. M. A. No. 317. alowed :. 55. A. No. 232 dismissed. 


| | 
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a ` Rent— Rental of the holding Previous decision Question to be considered. 


The plaintiffs sted for fhe 1 rent for the years 1324 to 1327. at ‘the rent 
of Rs. 8 odd per annum. The defendants alleged that the rent was ‘Rs. 6 
add -per ‘annum, relying - upon a rent decree for rent: for: the years 1314 to 
1317 which was obtained -in 1911. "The "Court .of ‘appeal below passed’ à 
decre& -at the rate- alleged by the, defendant and observed: “It seems that 
this decree was in presence : of both the parties and although the plaintiff 
had claimed rent at the rale now claimed. it was decreed at. the rate of 
Rs. 6. odd as, alleged’ "by the defendant So that the plaintiff is concluded 
by this‘ decreé and there i is no escape from the finding that thé rental of 
the present bolding was Rs. 6 odd as alleged by the: defendant at least on 
the date of the prévious suit." The pagent in which the, decree was obtained 
in 1911 was not produced : GE ELM c OPER PD Uu 


Held (per Cuming, J): That ‘the lower- appelldto.- Court was. right ih 
holding that the decree should be at the rate alleged by the defendant, 
as it did not treat the decision in rgir. as rendering . the question of the 
rate, of rent re$. j4dicata between the parties but considered it as evidence. „of 
the rent at the time when it was made. i 


he 


Per Mukerji, F: That the lower appellate “Court was wrong in holding 
that the decree should be at the rate alleged by the defendant, without 
considering’ the circumstances ‘and events both prior ' and subsequent to the 
former suif, which would have enabled: it -to judge for ‘itself the rentals 
tightly due tó' the plaintiffs for'the -years’ in-the.suit: Maharani. Beni 
lershad v: Raj Kumar (1). HN Ce lov] 


. Appeal by the Plaintiff. pide s 
“Suit ` for rent. i da Ae E 
The material facts appear from the judgment of Mukerji É 

P Mr: Atul. Chandra Pun and odd Radhika Ranjan Guha 
for the Appellants. ` ae p ZEE Zr e 


^— Babu Hemendra Chand?a Sen for the Respondents. DENS p 
E 3 ZEE : 
The “judgments “of ‘the ‘Court were as follows : E ax 


- 
ra 


T *Appeal from Appellate. Decree -Nar 2024: of 1923, against the doares 
of Babu _ “Basanta Kumar Pal, Subordinate Judge. of Rangpu® dated the 
ith "March, 1923, modifying that of Babu Khitish Chandra hated, Munsiff, * 
2nd Court, at Nilphamati, dated: the 31st Márcli, 1922. ^ ^ ^ coc cs bF 
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Cuming, J: This appeal arises out of a suit for rent. 

. The plaintiff sued for the rent for the years 1324 to 1327. 
The suit was brought against three persons a fatter and his 
two sons. The holding originally’ belonged to the defendant 
No. 2. It was sold for arrears of rent ang was purchased by 
his two sons defendants r and 3. The case of the ‘plaintiff 
was that the rent of the holding was Rs. 8 per annum. The 
case of the defendants was that the rent of the holding was Rs. 6-11 
per annum. e * 7 

The first Court held that the rate of rent was as claimed by 


the plaintiff and decreed the suit accordingly. 


On-appeal to the District Court the learned Subordinate 
Judge held that the rent was as contended by the defendant. . 

Hence the appeal to this Court. $y 

The first contention of the appellant is that the learned Judge 
erred in law in saying that the decision in the suit of r9rr 
concluded the plaintiff as to the rate of rent in xgrr.' He 
contended that this decree shewed at the most rate at which 
the rent was decreed but did not necessarily show what was 
the rate of rent. 

It is necessary to quote at length what the learned Judge 
actually said. He states as follows. “It seems that this decree 
(Ex. A) was:in the presence of both the parties and although the 
plaintiff had claimed rent at the rate now claimed it was decreed 
at the rate of Rs. 6 odd as alleged by the defendant so that 
the plaintiff is concluded by this decree and there is no escape from 
the finding that the rental of the present holding was Rs. 6 


n 
' € 


odd as alleged by the defendant at eat on the dnm of the | 


previous suit. 

The argument that is put forward by the appellant is that 
this decree does not shew what was the rate of rent of the 
holding. It only shews what was the rate at which the suit 
was decreed. The appellant in support of ‘his contention has 
referred to the case of Makarani Bent Pershad. v. Raj: Kumar 
Chowbey (1) As far as I.can see all that this case decides 
is that a decision in a previous rent suit as to the amount of 
rent payable does not "operate as ves judicatain a suit for the 
rent of subsequent years. It is obviously unnecessary to con- 
sider this, decision: because it is “quite clear that the Court has 
not treated this decision in 1911 as rendering the question of the 
rate of rent zes judicata between the parties. If he had done. 


^ 


(1) (1902) 6 C .W. N. 589. s 


^. 
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so. it'is quite obvious. that he would not have discussed the evi- 
dence. Moreover he has made it quite plain that he only, 
considered eit was. evidence ofthe rent atthe time when it was 
made for he says so. It has been. contended that the decree of 
1911 does not shew what was the rent found but only show 
what was the rate "that was decreed for the purposes of that 
suit. š 

We have not got the judgment in the case but one thing 
is. quite clear viz that the parties have all along considered and it 
has not been disputed even in the grounds of appeal to this 
Court that this decree determined that. the rate of rent was 
Rs. 6-11. Both Courts have held that this decree showed. that 
the rate of rent in rgrr was as claimed by the defendant, 

e There is a further point which is fatal to this argument of the 
appellant viz. that this point has not been taken in the ground of 
appeal to this Court. This alone by itself would be sufficient to 
dispose of the point. Iam of opinion that the lower Courts were 
right in holding that this decree did determine the rate of rent in 
1911. . 

The next point that has been argued is that the Judge was not 
justified in finding that the rent atthe rate claimed could not be 


., decreed because it contravened the provisions of section 29 Bengal 


Tenancy Act as there was no finding that the holding was a raiyati 
holding. It was the allegation of the plaintiff in his plaint that the 
holding was a raiyati holding and this was never traversed by the 
defendant and it is quie clear that the suit was fought on this 
basis. Put as a matter of fact it was no one’s case that there had 
been any contravention of section 29 Bengal Tenancy Act and the 
Judge seems to have made a hypothetical case and held that if the rent 
was -rr in rgrr the plaintiff could not have enhanced it to Rs. 8. 
But as I have pointed out it was no one’s case that there had been 
any enhancement of the rent. It was the case of one party that 
the rent was 6-11 and that it had been always so and the case of 
the other party that the rent was Rs. 8 and had always been so. 
It was never the case of any body that the rent had once been 
Rs. 6-cr and had been enhanced to Rs.8 The Judge does 
not appear to have decided the case ch this point. He merely 
argues that if it was a case of enhancement then such enhancement 
was barred by the provisions efsection 29 Bengal Tenancy Act. 
But it clearly is not a case of enhancement. M 


-. My learned brother would remand the case to the lower Court 
to be dealt with in the view of the remarks in his judgment, 


- 
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" "The result is that the appeàl - fails and is’ dismissed ` ‘with 
costs, as ome x ` B 2 25 x - Ae 

- "Mukerji, J:—I regret I'am unable to agree in the order: which 
mj learned brother proposes to pass in this appeal: 

` The ‘appeal arises out ofa suit for rent.’ The- plaintiffs: claimed 
rent for the years 1324 to 1327 at the rent of Rs: 8-Gas rog: 2 ks. 
per year. The defendants alleged that the rent was Rs, 6-11 as. 
i2 gs per year." The ‘Munsiff decreed -the”’ suit at. the rate 
claimed by the plaintiffs. On appeal preferted: by the defendants 
the Subordinate Judge decreed the suit at the rate admitted -by 
them and apportioned: their liabilities: by decreeing the -suit at: that 
rate as against the défendant No. 2 for the year 1324 and the first 
half of y 325, and as againtst the defendants Nos. r and 3 for the 
fest of the period. Both the Courts gave the defendants credit 
for^a small payment made for the Jeu 1324. "The plaintiffs have 
eae x 


»- 


. "The whole eaor in this appeal is as to sht is the rate at 
anc the suit should be decreed. The plaintiffs — in support of 
their, case as to the rate of rent relied upon a sale certificate (Ex, 3) 
dated 3rd January, 1918 under which the defendants’ ‘Nos. 1 and 3 
purchased the ‘holding when it was sold at the instancé of the plain- 
tiffs in execution of a decree for rent against the “defendant No. 2, 
and also certain counterfoils of Dakhilas (Exs. 1 and 2) which’ relate 
to a period before ‘the ‘said auction sale. The defendants relied 
upon a rent decree. (Ex. A) for, Tent for ‘the years 1314 to i 317 
which was obtained i in iori. 4 ae " 


AS I understand the judgment of the learned | Babondicats: judge 
he ‘has dealt with the.matter in this way. He. was of opinion that 
it had .been- proved that at the : date of the suit which culminated 
in the decree Ex. A. the rent of. the holding -was Rs. 6 and odd. as 
alleged c on behalf of the defendants. Having. arrived at that finding 
he .held ‘that that was the rate at which the suit should. be decreed ; 
because firstly it was not the plaintiff's case that the. rent was .ever 
enhanced, secondly even if the plaintiffs realised at an enhanced 
rate as Was attempted. to be proved by the sale certificate (Ex. .3) 
and the counterfoils (Exse I. and 2.) such enhancement was illegal 
in view. of, the. provisions of section 29 of .the Bengal - ‘Tenancy Act, 
and thirdly, the rental mentioned in, the sale certificate would not 
estop the @efendaits from contending that it was really, something 
else. Once it is assumed that the rate of rent was Rs. 6 and odd 
dt‘ the ‘date’ of ‘tHe “suit which’ ‘tesulted ih the” “decree Ex. A, 
the three reasons-given by the ‘Tearned’ Jádge" which aré' all édgent . 
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dnd’ substantial are sufficient for decreeing the -present guitat Lihat” Civit- 
rate.: I am howevet Sn of opinión that this uu shoüld - 1925.3 
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The learnéd: Judge no doubt-has found that the- rate at- the: EIE 

date of the. earlier suit was Rs. 6 and odd,and this:no doubt’ is- a: MEAS 
finding of "fact ; bit. in" arriving at this finding, to quoté the- words’ Mukerji, F 
of the Judicial Committee in the judgment" delivered by Lord: mu 
Robertson “in the; case* ‘of “Haidar Khan v. Secretary of State for 
India (2) “at every” -point ix the process of réasoning considera- 
tion ‘of ‘law have ‘to be^ regarded. " The learned: Judge's reasoning: . 
in this respect is this :t =“ Against the evidence’: of the’ plaintiff: 
the’ defendants have ‘filed the certified copy of a previous rent 
‘decree ‘Between the plaintiffs and ° the defendant No. 2 obtained’ 
for the years’ 1314 to 317 B.'S- It seems 'that this’ decree’ 
(Ex. A.) ‘was in* the presence of. both the ‘parties : and although: 
the pldintiff has claimed’ rent at the rate now. claimed: it was. 
decreed at the "tate" of Rs. ‘6 odd as alleged by the defendant, so: 
thé plaintiff is concluded by: this decree ‘and there is no escape 
from thé finding that the: rental “of the present holding was Rs. 6- 
odd as alleged by the defendant’ at least ' on'the:date of the pre-' 
Vious ' suit.” ' The léarned ' Judge ’ thus held "that- this ' decree’ 
Was ‘conclusive - evidence" as bétween the: parties “as to’ the rate of 
rént ‘at the’ daté Of that suit: ‘In this I think ‘the learned Judge 
was entirely wrong. 


Sections 40 to: 43 of the "EVidencs A& ‘deal with” admissi- 

bility of ejudgments, ‘orders or decrees. The. decree’ in ques: 

tion does not come under sections 41 or 42 and the’ provisións 

of. these sections. and the conclusive - cháractér or Jtherwise of 

thé proof afforded bya a. decree coming” under , those sectiqns need 

not be. consideréd. “Tt may come "under" sectión 4o, or 43.. 

Under Section 4o the. existence of this decree’ is a TeleVant" fact 

when the question is whether in view "of ' this decree the Court 

ought | to take cognizarice of the ‘suit or’ to hold the trial. This 
means that it is relevant on the question as to whether it operates ° 
as “Tes. judicata ünder ‘Section 1I “of thé Civil Procedure Code 
or some "other general principle of finality of judicial ‘decisions’ é 
which accordinig to the recent decisions ‘of the ' Judicial; Com: 
mittee. must be “taken” to ‘apply’: to "this ‘country ‘although not 
incorporated’ dn that’ “section,” "Under section ' 43. “ite will be 
admissible "only if ils existéricé is & "fadt in Sue or if^ it is r 
admissible under some, other provision: i the Act. Section 43 


4 t 4 


(1) (1908) I. L. R. 36 Calc. 1; $ C. Le J. 436. ` tuli yale, i 
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Civir. would enable the defendants to rely upon the decree as evi- 
dence of a transaction in which rent was claimed at a parti- 
cular rate, and decreed at a lesser rate, and that ise one of, the 
legitimate uses that may be made of the decree under that section. 


1925: 
Beni. “Madhab. 


Sarbananda, . Under section 4o it would be admissible for proving that the 
Mukerji, F. claim for certain years was decreed * and So no suit would he 


for the rent for that period, and it, would also conclude 
the trial of the question as to what was the rate of rent 
at the date of that suitif the decreg showed that that question 
o was heard and finally decided in that suit. It is only in 
the event of the decree showing the last mentioned fact 
that the learned Judge's remark " that the plaintiff is conclud- 
ed by this decree and there is no escape from the finding that the 
| rental of the present holding was Rs. 6 odd as alleged byethe 
defendant at least on the date of the present suit" would be 
justified. To speak of it as conclusive evidence ds to say 
something which the law does not contemplate; to say that 
the plaintiff is concluded by it is correct only if it is meant 
that the question cannot be tried again and if the law debars 
the trial of that question. The decree only states that the rent 
for the years involved in that suit was decreed at a particular 
rate per year. This does not mean that the issue or question as 
to what was the yearly rental was tried and determined in the 
suit. | 
The distinction referred to above has been clearly pointed out, 
and the circumstances as to when a rent decree operates as es 
judicata have been fully explained, in a series of decisidhs of this 
Court amongst which reference may be made to the cases of 
Hurry Behari Bhagat v. Pargun Ahir (1) ; Bakshi v. Nisamuddt (2) 
and Wil Madhub Sarkar v. Brojo Nath Singha (3). I see no point ` 
in the distinction that has been sought to be drawn by urging that 
these authorities relate to the rule of ves judicata as barring the 
trial of the question of the rental for subsequent years and that in 
the present case the question of rental at the date of the earlier % 
suit is what has been said to have been concluded ; because in my 
opinion in those cases as well as here the fundamental question is 
whether the rate of rental for the years in the previous suit was 
determined or not. If it has been so determined the plaintiffs 
can only succeed in the present suit by proving that the area and 
rent has*since altered which however is not their case. If it has 


S0) (1890) I. L. R. 19 Calc. 656. (2), (1892) I. L. R. 20 Cale. 505. 
(9) (1893) I. L. R, 21 Calc. 236. 
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not Bos so determined then as laid down in the case ib Maharani 
Beni Pershad Koeri v. Raj Kumar Chowbey (1) it would be for the 
Court to' consider the circumstances and events both prior and 
subsequent to the former suit to’ enable it to judge for itself the 


rentals rightly due to,the plaintiffs forthe years in‘ suit. "The error . 


of the learned Judge, in my judgment, lay in treating the decree as 
concluding or debarring the determination of the question of the 
rental of the holdipg at the date of the earlier suit. It is possible that 
the judgment in that suit®if produced would have shown that the 
question *of rental was raised and determined, but in the absence 
of the judgment we can hardly make an assumption to that effect. 

A series of decisions of the Judicial Committee lend support to the 

proposition that whether an issue has been decided or not in such 

a way as to give it the finality which would conclude the parties to 

raise it again is to be-determined by a reference to the pleadings, 

the issues and the judgment and that the decree may also be 
referred to but it is not enough as it is the judgment in which the 

issues are recorded: Run Bahadoor's case (2); Kali Krishna v. 

Secretary of State (3); Amriteswari v. Secretary of State (4) ; Kurru 

Iulain v. IVusbat-ul Doula (5). 

I do not at all feel pressed by the argument that this ground has 
not been specifically taken in the appellans memorandum of 
appeal. Ithink it may be gathered from one of the grounds men- 
tioned there ; but even if it be conceded that itis not there I am 
not prepared to shut the appellant out from arguing what seems to 
me to be a, pure question of law and a consideration of which does 
not depend upon any investigation of facts. I could have under- 
stood the respondents' grievance if it was said that they were taken by 
surprise. No adjournment was asked for by them and they have 
argued the matter at length. - 

I am-therefore of opinion that the decree of the learned Sub- 
ordinate Judge passed on appeal should be set aside and the.case 
gent back to his Court to be dealt with in view of the remarks made 
above. Costs to abide the result. 

A. T. M. | : | Appeal dismissed. 
(1) (1902) 6 C. W. N. 589. . 
(2) (1884) L. R. 12 I. A. 23 ; 1. L. R. 11 Calc. 301.. 
(3) (1888) L. R. 15 I. A. 186; L L. R. 16 Calc. 173. 
(4) (1897) L. R. 24 I. A. 335 1. L. R. 24 Calc. 504. 
(s) (1905) L. R. 32 I. A. 244 ; I. L. R. 33 Calc. 116. 
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geiibursesibul- Contra Act (1 IX of bon “See. 69— Suit. for. recovery P 

,. money paid by mortgagee "to set aside rent sale-~~Mortgage ‘money 
_ paid off by private. purchaser from mortgngor—Robala, reciting, non- 
“ Bability to pay back reni Decree, nature of. 


e : "Section $9 aof the indian’ Contract Act .is Intended to include cases not 
only of personal liability but all liabilities to payment for which owners of 
lands'are ‘indirectly liable, when such liabilities arè imposed on ‘lands held 
by‘ thém v ‘Mothooranath v; Kristakumar (x). E FX : a 
t^ A purchaser at & private sale from a ‘mortgagor is bound by law to pay the 
arrears of ‘rent. for which'a detree' had ‘been obtained: by the landlord prior 
to his purchase, though by the terms. of the- Kobala ‘his purchase is free 
from liability for, the back: rents: Chandradaya v. Bhagaban (2). . d 

., A-mortgagéé van, by giving- up" his, mortgage lien, bring. a | impiis suit 

for, money for the-purpose of recoyering the money paid by > him to save 

the property : Lackman v. Salig Ram (3) and Anandi Y. Dur Najaf 4): 


, 'A decree, in. à. suit for recovery of. money deposited by the bp ees 
to ‘set aside a i Sale . under a rent, decree, .should. be a simple money 
decree. ` ib l 


Appeal, by Defendant No. 1. 


, Suit. for recovery of money.- 


3^ 
é 


i . The material facts appedr from the judgment. 
— Babu Chandrà' Sekhar Sen for the “Appellant. : 
Babu Narendra Kumar Das for the Respondents. , 


The judgment of the Court was asfollows: . — - "o 

December, 11. © ‘The’ plaintiffs who were mortgageés. in réspect of-a- certain 

_ taliik sued on: their mortgages and obtained 4 preliminary moit- 
gage decree on the “17th January r916, and a final’ decree Ong, 

9 the oth June 19:77. On the 26th April 1916 the laridlords ins: 

fituted::a suit for rent in respect of the taluk and obtained ayent 

‘ decree on the rst September 1916, and in execution of the 


*Appeal from Appellate Decree. No. 1927 ‘of 19235 agus the degree of 
J. W. Nelson, Esq, District Judge. ef Chittagong, dated the 16th March, 
1923, affirfhing that of Babu Sachindra Kumar Sen Munsiff, sd Court, of 
: Chittagong, dated the 25th, July, 192%. 
(1) (1878) 1. L. R. 4 Calc. 369. e) tois. 23 C. L. je see: 
A (3) (1886) I. L. R, 8 All. 342. — P (4) (1890) 1. L. R, 13 All. 195. 
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ee 


said decree purchased the taluk on the r1th August r9r7 and Cryst. 
the plaintiffs deposited the decretal amount on the rrth Sep- 1925. 
tember rgr7*under order 21. rule 89 Civil Procedure Code and ' lnc 
got the sale set aside. On the 24th October 1916, the defendant 
No. x purchased the taluk from the mortgagors, the defendants 
Nos. 2 to 5, and on the *8th February 1918 the defendant No. 1 
paid up thesum dueon the final mortgage decree. On the 
I4th September 1920 the plaintiff “instituted the present suit 
for recovery of the afhount deposited by him‘ to set aside the 
sale of the ‘11th August 1917. The plaintiff has been success- e 
ful in both the ° Courts below. The defendant No. x has 
appealed to this Court. 


tog 
Sarajubala 
vy 


Kamini Kumar. 


„The principal contention urged on behalf of the appellant is 

that section 69 of the Indian Contract Act is not applicable and 

therefore the plaintiff is not entitled to be reimbursed. The basis 

of this contention is the argument that defendant No. 1 was 

not bound by law to pay the back rents for which the 

decree had been obtairied by the landlords in execution of which 

the landlords had purchased, and to set aside which sale the plain- 

tiff had made the deposit. Itis urged that ‘although rent forms 

the first charge onthe tenure the defendant No. x who wasa 

subsequent purchaser at a private sale was not bound to pay the 

rent which was due for a period antecedent to his purchase, 

firstly in law and secondly according to the terms of his purchase, 

and if that be so section 69 will not apply as the expression 

‘bound bg law’ implies a personal liability. In support of this 

contention as to the interpretation of the expression ‘bound by 

law’ reliance has been placed upon the decision in the case of 

Gangadas Bhattar v. Jogendra Nath Mitter (1) wherein the 

following observations were made, “It is not also disputed, 

that the mortgage under which the plaintiffs claim has been . 

saved by this payment quite as much as the mortgage under 
@ which the defendants claim. But it is not sufficient to impose 

a liability upon the plaintiffs as they are not the persone 

who were bound by law to pay ‘the money within the mean- 

ing of section 69 of the Indian Contract Act. The rent was : 

due fora period, when the mortgagors and the purchasers 

from them were in possession and the plaintiffs as first mort- . 

gagees were not under any liability to pay the rent que to the 

superior m more than the second mortgagees." All that . 


(1) (1907) 11 C. W. N; 403 (412). 
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that cage means to lay dówn is that payments made by a second mort- 
gagee to save the mortgaged property from sale in execution of a 
decree for rent obtained by the zemindar against ° the mort- 
gagor cannot be recovered from the first mortgagee as the 
latter is not bound under section 69 of the Bengal Tenancy 
Act to pay the rent due by the mórtgagqr to the zémindar. 
Reliance has also been placed upon the «decisions jin the cases 
of Boja Sellappa Reddy vy. Vridhachala Reddy (1) and Subramanta 
v. Mahalingasamt (2) where an unregisteréd owner of aland was 
held not bound to pay the revenue due on the land was 
held not bound to pay the revenue due on the land under the 
Madras Revenue Recovery Act II of 1864. The meaning 
of the expression has been explained in a decision of this 
Court in the case of Mothooranath Chuttopadhya wv. Kristokumar 
Ghose (3) and it was held that section 69 of Act IX of 1872 
was intended to include cases not only of personal liability 
but all liabilities to payment for which owners of lands are 
indirectly liable, when such liabilities are imposed on lands 
held by them. That was a case where two persons, on 
different dates, purchased, different . portions of a property on 
which there was a mortgage, and on the mortgagee obtaining 
a decree against the property, one of them paid off the 
entire debt and brought a suit against the other for contribu- 
tion, and it was held that he was entitled to recover notwith- 
standing that in the deed of sale the person who had made 
the payment had given an undertaking that he would discharge 
all the liabilities of the mortgagor including the mortgage on 
the property. In this case reference was made to the illustra- 
tion to the section as, militating .against the contention that 
the section was limited to the case of a personal liability of the 
person against whom reimbursement was claimed. In the case of 
Chandradaya Sen v. Bhagaban Chandra Sen (4) the above deci- 
sion was followed and it was held that section 69 was intended 
to include the cases not only of personal liability, but 
all liabilities for payments for which owners were indirectly 
liable, those liabilities being imposed upon by the lands held 
by them. This was a* case in which a purchaser in execution 
ofa mortgage decree was held bound to pay the arrears of 
rent for which a decree had been obtained by the landlord 
prior to his purchase. On principle there does not appear 

(1) (1906) I. L. R. 30 Mad. 35. (z) (1909) I. L. R. 33 Mad. 41. 

(3) (1878) L L. R. 4 Calc. 369. . E (4) (1915) 23 C. L, J. 125. < 
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to be anything differentiating this case from that of a purchaser 
at'a private sale, and it must accordingly be held that the 
defendant..No. r was bound by law to pay off decretal debt. 
The appellants’ contention that his purchase, upon the terms of 
his &ebala, was free from liability for the back rents cannot 
help him as his liapility "for the rent remained, notwithstand- 
ing this stipulation, even if there was any such stipulation, 
though such a stipulation will perhaps enable him to recover the 
amount from his vendor? œ 

It is, next contended that the plaintiff should have added 
the amount which' he had paid to his mortgage debt and not 
having done so he is precluded from recovering it in a sepa- 
rate suit. For this proposition reference has been made to 
certain decisions, which, however, do not prohibit the institution 
of a separate suit for the purpose. On the other hand there 
is abundant authority for the proposition that a mortgagee who 
has given up his mortgage lien, might bring a simple suit for 
money for the purpose of recovering the money paid by him to 
save the property ; Lachman Singh v. Salig Ram (x); Anandi 
Ram v. Dur Najaf Ah Begum (2) and the same view receives 
support from the decision of the Privy Council in Nugender 
Chunder Ghose v. Sreemutty Kaminee Dossee (3). l 

The appellants’ last objection relates to the form of the decree: 
that has been passed in the suit. The decree runs thus: 
“That the suit be decreed in part. The plaintiffs shall get 
Rs. 127 for the lands of Schedule No. 2; Rs. 21r for the lands 
of Schedüle No. 4 and Rs. 227-10 for those of Schedule No. 5 
of the plaint, and proportionate costs of this suit. These sums 
must be paid by the defendants within r month, failing which 
these properties or sufficient parts thereof shall be sold.” It 
is conceded on behalf of the respondent that in view of the facts 
of the case the directions in the latter part of the above decretal 
order cannot stand. They will accordingly be expunged anda 
simple decree for money for a sum of Rs. 565-10 annas should 
be recorded instead. 

The appeal therefore fails subject to the modification noted 
above, but in the circumstances each pafty should pay his own 
costs. 


A. T. M. Appeal dismissed : Dawes Modified. 
(1) (1886) I. L. R. 8 All. 384. (2) (1890) I. L. R. 13 All. r95. 


. (3) (1867) 11. M. I. A. 241 ; 8 W. R. P. C. 17- 
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dat ` Before Mr. Justice Suhvawardy, and Mr. Justice M. N. Mukerji, 
HN l i 
CIVIL. : ; GNANADA GOBINDO CHOUDHURI AND OfHERS 
Neun 26m _ NALINI BALA DEBI AND orwers.* 
December, 4. ' . 


© ocmminnayetiti 


Res judicata— Rent suit—Issue raised directly and substantially. 


The essence of the doctrine of res judicata is that where a material issue has 
been tried and determined between the same? parties in a proper suit and in a 
? proper Court as to the status of one of them in relation to the other or.as to the 
right or title claimed by one of them against the othe’, the same question can- 
not be agitated by them again in another suit: Krishna v. Benwart (1). In 
the case of suits for rent or other recurring liability, the causes of action for suits 
for successive periods are different. Inthe case of such suits, for the ‘doctrine 
to apply, it will have to be shown that the question of right or liability not merely 
for the period in the previous suit but that for all times or once for all was 
directly and substantially in issue and was tried and determined, Ifa direct issue 
on the point was raised and decided, the decision would be res judicata in res- 
pect of any suit for a subsequent period : Nebo v. Foysbux (2) and other cases. 
If the decision falls short of that requisite and if the general question was gone 
into and decided merely for the purpose of deciding the right or liability for the 
period involved in the suit, then the issue was raised not directly and substantially 
but collaterally or incidentally. Ina suit for rent, no issues need be framed, 
but where, issues are framed, the non-existence of a direct issue of this character 
lias to be seriously taken into account in determining whether the question of 
right or liability for all times was really directly and substantially in issue. 


Appeal by the Plaintiffs. 

Suit for rent. , 

The material facts appear from the judgment. 

Babus Brojo Lal Chakravarty and Susi] Kumar Bose for the 
Adn: 

Mr.’ Sarat Chandra Roy Chowdhuri, Babu Sarat Chandra 


Khan, Mr. Gopal Chandra Das and Babu Nirode a Roy 


i for the Respondent (Defendant No. 7). * 
C. A. V. 


The judgments of the Court were as follows : 


Mukerji, J: This appeal arises out of a suit for rent in respect 
of a patni tenure for the*years 1324 to 1327. The defendants may 


December, 4. 





5 ‘Appeal from Appellate Decree Ne. 1693 of 1923, against:the decree of 

em o Sen9 Esq, District Judge of Pabna and Bogra, dated the roth March, 1923, 

. modifying that of Babu Haripada Mojumdar, Subordinate Judge, 2nd Court, at 
Pabna, dated the 11th August, 1922. b 

. (1) (1875) L. R. 2 I. A. 283. (2). (1875) L L. R, 1 Calc. 202 ; 24 W. R. 403. 
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be easiness? into two groups, the defendants Nos. x to 5, 8 and 9 
being the holders of an 8 annas interest, while the other 8 annas 
which was formerly held by the defendant No. 6 Jamini Kumar 
Pakrashi is now alleged to be held by the defendant No. 7 Nalini 
Bala Debi. The plaintiff's case is that this 8 annas share was pur- 
chased by the estate of one Bidhumukhi Debi which now belongs 
to Nalini Bala Debi. Bidhumukhi is dead, and so is her adopted 
son Birendra, whose widow is Nalini Bala. 

The Subordinate Jfidge decreed the plaintiffs’ ‘suit against the 
defendants 1 to 5, and 7 tog. On appeal preferred by the defen- 
dant No. 7 Nalini Bala the learned District Judge absolved her from 
liability for’ payment and set aside the decree in so far as it was 
against her. The plaintiffs have appealed. 

* On the merits the learned District Judge was of opinion that the 
. ‘8 annas share of Jamini was purchased for the estate of Bidhu- 
mukhi and with her money and therefore the estate was liable for 
the rent. ` He however held that a previous decision stood as a bar 
in the plaintiffs’ way and operated as ves judicata. 

The facts relating to the previous litigation are these: That 
suit was instituted for rent of the patni for the years 1320 to 1323 
B. S. The holders of’an 8 annas share of the patni were the defen 
-dants Nos. x to 7 therein. Jamini Kumar Pakyashi was the defen- 
dant No. 8. The-defendant No 9 was one Soshi Bhushan Chatterji 
(or Bhaitacharjya) executor to the estate of Brojendra Mohan Roy, 
husband of Bidhumukhi, No. 9 (Ka) was Birendra Mohan Roy son 
of Brojendra Mohan Roy, and No. 1o was the said Soshi Bhushan 
Chatterji (or Bhattacharjya) executor to the estate of Bidhumukhi. 
It is not very clear when exactly the said-defendant No. ro was 
impleaded in the suit; but in any event, he was- added after the 
issues in the suit had: been framed. There was a debt due to 
Bidhumukhi by Jamini on a note of. hand, on which a decree was 
obtained and in execution of that decree Jamini'e 8 annas share in 
the patni was purchased. - In that suit.questions arose as to whether 
the plaintiffs were entitled to recover the rents from Soshi Bhusan 
as executor to the estate of .Brojendra or from Birendra or from 
Soshi Bhusan as executor to the estate of Bidhumukhi. The Sub- 
ordinate ‘Judge in+a long, hesitating -anfl rambling judgment dis- 
cussed the facts and eventually arrived at certain conclusions which 
may be gleaned from his judgmertt and which -may be summarised 
as follows :—The property was an acquisition to the estate of Bidhu- 
mukhi, It was not purchased: by Soshi Bhusan as executor to the 
estate of Brojo Mohan and a Soshi Bhusan as such executor was 
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not liable; nor was Birendra liable ; presumably as Bidhumukhi's 
estate was then unadministered and Soshi Bhusan as executor to 
that estate was in seizin thereof. In the judgment recoxded by him 
on the 3oth April 1918 the learned Subordinate Judge expressed 
an opinion that the purchase was made by Soshi Bhusan but not 
as executor to the estate of Bidhumukhi, anti not with due regard 
to the interest of Birendra, who was a minor, and out of fraudulent 


and selfish motives and ultimately held—"but as the decree was 


ina suit ona note of hand by Jamini ip fayour of Bidhumukhi and 
the sale was in execution of the decree on a note of hand by Tamini 
in favour of Bidhumukhi and Soshi is the executor to her estate, 
and as Soshi as such executor has not put in any objection to the 
claim against him as such executor, the suit is decreed ex parte 
against him”. On the rst May 1918 an application was made .on 
behalf of Birendra for amendment of the judgment, and upon that 
the learned Subordinate Judge amended his judgment in this way: 
Instead of the decree being that the suit is decreed ex parte against 


- Soshi as such executor, meaning executor to Bidhumukhi's estate, 


it would run thus—“The suit is decreed ex parte against Soshi, sued 
as executor to the estate of Bidhumukhi, but he is to be personally 
liable and not the estate for the rent claimed”. It would seem that by 


this amendment the learned Subordinate Judge wanted to absolve the 


estate of Bidhumukhi from liability but then: he proceeded to con- 
clude his order with these observations :—“I ought to notice here 
that I have forgotten to notice and decide a point raised in the 
defence of defendant Birendra and argued by the pleaders of the 
parties : it was to the effect that Soshi even if he purchased*the patni 
as executor to the estate of Bidhumukhi could not by the purchase 
render the estate liable for rent for the patni and the estate could 
not be liable for rent for the period claimed. I regret that this 
matter escaped me when writing judgment, but I am not competent to 
decide it now". I confess I am unable to understand what 
the learned Subordinate Judge meant by these observation 
if in point of fact, he amended the judgment in the way 
that he did. On the basis of the judgment a decree was prepared 
and in that it was declared that "the estate of Bidhumukhi would 
not be liable for this decre". From this decree two appeals were 
preferred, one by Jamini with which we are not concerned now, and 
the other on behalf of Soshi as executor to the estate of Bidhumukhi. 
‘The latter thallenged in the appeal the part of the decree making 
him personally liable and absolving Bidhumukhi's estate from li- 
ability. The learned District Judge held that a decree against Soshi 
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as executor was quite right and the subsequent addition in the 
judgment “but he is to be personally liable and not the estate for 
the rents clatmed“ was wholly unwarranted. He therefore set aside 
the decree in so far as it purported to make Soshi personally liable 
and as regards the liability of the estate for the rent claimed he 
declined to interfere with thè decree in that respect as the estate 
was no! represented before him, Soshi Bhushan having ceased to be 
executor while the appeal was pending, and having thereafter died 
and Birendra ‘also having died and Nalini Bala as his widow having 
been substituted’ as his heir in his place, but nothing appearing 
as to where the estate lay at the time. In accordance with this 
judgment, a decree was drawn up in which it was declared that 
"Soshi Bhusan is exonerated from the personal decree". | 
*The learned District Judge has held that the decision of the 
Subordinate judge absolving Bidhumukhi’s estate from liability 
operates as ves judicata and there can be no decree against Nalini 
Bala who now holds that estate. He seems to have been of opinion 
that the question as to. whether the estate was liable or not was 
specifically raised and decided in that case, that the previous suit 
was dismissed as against the estate of Bidhumukhi and that the decree 
- of the trial Court exonerating Bidhumukhi's estate became final. 
.. The essence of the doctrine of ves judicata is that where a mater- 
jal issue has been tried and determined between the same parties 
in a proper suit and in a proper Court as to the status of one of 
them in relation to the other or as to the right or title claimed by 
one of them against the other, the same question cannot be agi- 
tated by tfem again in another suit : Krisna Behari Roy v. Benwari 
Zall (x1). In the case of suits for rent or other recurring liability, 
the causes of action for suits for successive periods are different. 
In the case of such suits, for the doctrine to apply, it will have to be 
shown that the question of right or liability not merely for the period 
in the previous suit but that for all times or once for all was directly 
and substantially in issue and was tried and determined. Ifa 
direct issue on the point was raised and decided the decision would 
be vesjudicata in respect of any suit for a subsequent period : Woo 
v. Foyzóux (2); Vishnu v. Ramling (3) ; Natésa v. Venkatarama (4); 
Dwarka Das v. Abhay Singh (5). If the decision falls short of 
that requisite and if the general question was gone into and decided 
merely for the purpose of deckling the right or liability for the 
d d e 


(1) (1875) L. R. 2 I. A. 283. (2) (1875) I. L. R. 1 Calc. 202. 
(3 (1901) L.L. R. 26 Bom. 25. -~ (à) (1907) I. ,L. R. 30 Mad. sro, 
(5) (1908) I. L. R. 30 All. 470- 
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period involved in the suit, then the issue was raised not directly. 
and substantially but collaterally or incidentally. In an suit for 


* rent, no issues need be framed, but where issues are framgd, the non- 


existence of a direct issue of this character has to be seriously taken 
into account in determining whether the ‘question of right or l- 
ability for all times was really directly and sfbstantially in issue. 
In the present. case in previous suit the ordering portion of the. 
judgment of the trial Court distinctly stated “that Soshi, as execu- 
tor was to be liable and not the estate for the tent claimed", the 
decree framed in accordance with the judgment expressly absolved 
the estate from liability in respect of.the particular decree, and 
the concluding paragraph of the judgment which I have already. 
quoted above left the question of the liability of the estate for all 
times as undetermined. l a 
‘The respondents contend that the decision of a question in an 
earlier suit which was not raised in the issues but which it was neces- 
sary to decide therein. operates as 7es judicata in respect of the 
same question when it is raised in a subsequent suit. They urge 
on the authority of the decision of the Privy Council in Svozjo- 
monee Dayee v. Suddanund Mohapatter (1) that it is not necessary 
to constitute a matter directly and substantially in issue that a dis- 
tinct issue should have been raised upon it and that it is sufficient 
if the matter was decided in substance. In that case the Privy 
‘Council followed a decision of Lord Hardwicke in Gregory v. Moles- 
worth (2) that “where a question was necessarily decided in effect 
though not in express terms, between parties to the suit, they could 


‘not raise.the same question as between themselves, if any other 


suit in any other form". Their Lordships were of opinion ‘that 
the.expression “cause of action"«should be construed with reference 
rather to- the substance than to the form of action ; the question 
which had been decided in the earlier suit in that case was neces- 
sary to be decided in the earlier case and it was a question on 
which the plaintiff had sought for the decision of the Court. 
Several other decisions are also relied on on behalf of the respon-™ 
dents to which it is now necessary to refer: Liladati Misrain v. 

Bishun Chobey (3) in which it was laid down that a decision may 
operate as res judicata abthough noissue had been expressly raised ' 
and that the test to be applied was-whether it plainly appears that 
the question so raised by the parties in their pleadings ‘was actually 
submitted by them to the Court and judgment . given onit; gore 


: :(X) i 12, B. .L. R, 314 ; 20 W. R. 377 ;L.R.I. A. Sup. 212. 
(2) 3 Atk. 626. zx (3) (1907) 6 C. L. J. 621. 
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Nath “Mukerjee v. Kamini Debi (x) in which it was observed that 
where the dispute relates to matters which had already been in 
controversy end formed the subsidiary consideration in the previous 
suit, although the cause of action in the two suits are distinct the 
estoppel is to be limited to matters.distinctly put in issue and deter- 
mined in the prior action ; the case of Midnapore Zemindary Com- 
pany v. Kumar Nares Narain Roy (2) in which it was laid down 
that if in a previous suit a Court having a question before its mind 
and especially brought $o itg notice as a thing of importance decided 
that the issue did arise and was a necessary one, the decision on 
that issue will beres judicata in a subsequent suit though the issue 
might not be a necessary or proper one to be tried ;a decision that 
was affirmed by the Judicial Committee in the case of Midnapore 
Zenindary Company V. Naresh Narain Roy (3) and several other 
cases in which similar propositions have been laid down. In the 
present case however there is hardly any room for the application 
of these principles, as itis not at all clear that the question of li- 
ability of the estate for the rent of the patni for all times was either 
raised or decided, while on the other hand the matters which I 
have already referred to point to a contrary conclusion. 

I am therefore of opinion that the decision of the- learned 
District Judge on the question of zes judicata cannot be supported 
and must be reversed. 

The respondents have urged that if we consider that the suit 
is not barred by res judicata we should remand the case to the 
lower appellate Court in order to deal with the merits of the case. 
We ready assent to their prayer because the decision of that Court 
on the merits is far from satisfactory. No clear or definite findings 
have been arrived at on the questions of fact which arise in the case 
and the reasoning on which the finding as to liability: of the 
estate is based does not commend itself to us. 

"We therefore set aside the decree of the learned District Judge 
and send-the case back to his Court so that the appeal may now 
? be reheard and -dealt with afresh ón thé merits. ‘Costs of this 
appeal will abide the result. -~ ' i i 

Suhrawardy, J. I agree: i 


ALM c c7 7 Appeal allowed : Case remanded. 
(1) (1909) 1 11 C. L. ]. 461. es F TN 
(2) (1921) 33 C. L. J. 317. | (9) (1924) L. R. 5$ I. A. 293. 
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Before Sir William Ewart Greaves, Knight, Judge, and Mr. Justice 
M. N. E 


RADHA NATH DUTT AND OTHERS 
9. $ 
CHANDRA KUMAR DUTT anv OTHERS * 


Diara proceedings—Under-tenure-holders claiming adversely to each other. 


^. Diara proceedings are binding on the proprietog with regard to assessment of 

revenue but are not binding as between under-tenure-holders claiming the land 
adversely to each other under different proprietors: Dhirendra v. Nawab 
Khaja Habibullah (1) referred to. Prafulla v. Secretary of State (2) and 
Secretary of State v. Rai Jatindra (3) distinguished. 


Appeal by the Plaintiffs. © ^ ^  . "n M 


- 


Suit for establishment of plaintiffs’ title to and for &has possess- 
ion of land; j : 


The material facts appear from the judgment. 


Babus Prokash Chandra Majumdar and Aswini Kumar , Gupte 
for the Appellants. 


Babus ‘Biraj Mohan Majumdar and Aupendra Kumar Mitra 
for the Respondents. 
í , TAY 
The judgments of the Coùrt were as follows : 
Greaves, ]: This is an appeal by the ‘plaintiffs against 
a decision of the Subordinate Judge of the rst Court, Backer- 
gunj confirming a decision of the Munsiff of Baiisal. The 
plaintiffs sued for establishment of their title to and for has 
possession of ddgs 329, 358 and 359 of the Settlement Survey 
and claimed them as part óf their Howla and as accretions to 
dag 330. Their case was that in Diara ‘proceedings in-1913 
the dags in suit were resumed by Goverriment, assessed for 
revenue, and settled as a separate estate with the -zemindar 
under whom the plaintiffs hold their tenure. In the .Record of 
Rights which was published in 1907 the ' dags in suit were 
found in possession of the defendants but the appellants 


d .* 
= Appeal from Appellate Decree No. 642 of 1923, against the decree of Babu 
Ashutosh Ghose, Subordinate Judge, 1st Court, of Bakerganj, dated the 9th 
August, 1922, affirming that of Babu Satish Chandra Bagchi, Munsiff 3rd Court, 
at Barisal, dated the 3oth May, 1921. 


(1) (1922) 29 C. W. N. 505. - (2) (1920) 24 C. W. N. 813 
(3) (1924) 29 C. W.N. 1. 
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‘contend that the defendants are bound hy the Diara procced- Civit, 


ings and the dispute in this appeal is whether this is so 1925. 

.Ornot. . e i : j Radhe 
: a 

The Munsiff has found that the defendants were not y i 


parties to the Diara proceedings and that no- notice was serv- Chandra. 


ed on them and * that ethe suit is timebarred. The Subor- Greaves, 9. 
. dinate Judge presumably accepts these findings but he has 
not arrived at any express. findings on these points. He finds 
however that dag 339, jo which dags 358 and 359 -are 
accretions, is according to the Thak Map asi land situate — , 
at the bend of tite river Gazalia and that any presumption * 
raised by the Diara Map in favour of the plaintiffs is rebutted 
by the Thak Map and that apart from the Diara there 
iseno evidence in favour of the plaintiffs’ contention. 

He holds that the Diara did not and could not create any 
right but could only assess revenue on -land in, excess of the 








Revenue Survey. . 
We were referred by the vakil for the appellants to the 
material provisions of Regulation 2 of 1819, Regulation 7 of 
1822, Regulation 9 of 1825, Regulation rr of 1825 and Regula- 
tion 4 of 1828. These were superseded by the Bengal Alluvion 
and Diluvion Act. of 1847 (Act 9 of 1847) and it is not - 
necessary to refer to them. 
By section 6 of Act g of 1847 provision is made for the 
assessment of revenue on land added to an estate paying revenue 
to Government. By section 2 ofthe Bengal Alluvial Land Settle- 
ment Act of 1858 (Act 3r of 1858) it is provided that 
nothing contained in the preceding section shall affect the 
rights of any under-tenant in any alluvial land and officers making 
settlements of such land are enjoined to ascertain and record 
all such rights and to determine whether any and what addi- : 
tional rent is payable by any under-tenure-holder. The pre- 
vious section (section r) provides for adding the new assessment 
on the proprietor' to the jama of the original estate or if the pro- 
prietor objects to this for settlement of the alluvial land as a 
separate estate with a separate jama with the proprietor if he 
is willing to accept settlement or "in*firm" if he objects to ; 
accept settlement. The last Act to which reference is necessary 
is the Bengal Alluvion Amendment, Act of 1868 (Act 4 of 1868). 
Section 3 of-this Act provides for the local revenffe authori- 
ties taking immediate possession of any island thrown up in a 
large and navigable river liable to be taken possession of by 
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CIVIL. Government and for assessment and settlement of the land and 
pace the section further provides that any party aggrieved by the 
Radka € * revenue authorities taking possession shall be at liberty to con- 
test the same bya regular suit in the civil Court. A con- 
sideration of the provisions of these Acts shows that what is 
Greaves, F. dealt with thereby is the -assessment eof reYenue and that the - 
= parties concerned are -the proprietor and the Government. 
The case of Prafulla Nath Tagore v. Secretary of State in 
Council (x) upon which the vakil for the appellart relied referring 
to Fahamidunnissa's case (2) does not lay down that an order under 
. section 6 of -Act IX is final for all purposes -and as against all 
persons but only that itis final for the purpose of the assess- 
ment imposed on the land which is another matter altogether. 
And the Secretary of State in Council v. Rai Jatindra Nath 
Choudhury (3) only deals with the finality of such orders as 

regards the assessment imposed. l 

As is pointed out in Dhirendra Chunder Rai v. Nawab Khaja 
Habibullah (4) the powers of the revenue authorities operating 
under these Acts only extend so far as tenants are concerned 
to ascertaining or recording existing rights (that is as to the nature 
and extent of any existing tenancies) and not to settling rent 
so as to bind the tenant. 

I think therefore that the decisions of the Courts below were 
tight and that the Diara proceedings are not binding on the 
defendants. Such proceedings are doubtless binding on the 
proprietor with regard to the assessment of revenue but are not 
binding as between  under-tenure-holders in questions * such as 
arise in this appeal where the parties are not proprietors but 
under-tenure-holders claiming the land adversely to each other 

à under different proprietors. — . 

Moreover it does not appear that the proprietor under whom 
the defendants claim was a party to the Diara proceedings and 
although he may be bound by the revenue assessment made 
on the lands it is difficult to see how he is otherwise bound 


D. 
Chandra. 





. upon the materials before us. . 
In the result the appeal fails and is dismissed with costs. 
: : Mukerji, J: I agree. : 
A. T. M. Appeal dismissed. 
(1) (1920) 24 C. W. N. 813. e  — (3) (1924) 29 C. W. N. 1. 
(2) (1886)@1. L. R. r4 Cale. 67; (1889) L. R. 17 I. A. 40; LL. R. 17 
e Calc. 590. i 


(4) (1922) 29 C. W. N. 505. 


Vor. XLIII] | ++ HIGH-COURT. | 


Been Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
M. N. Mukerji. 


4 JAMINI MOHAN SARKAR AND OTHERS. 


i v, 
e 


NAGENDRA NATH PAL* 


e 
Limitation—-Limitation Act (IX of 1908), Sch. I. Art. 109— Profit. received after 
execution sale and before econfirmation—Application for setting aside sale, 
if extends the period of limitation~—Equity. 

Per Coram A suit by auction-purchaser in a sale held under a mort- 
gagè decree, to recover sums realized as rents from the tenants and wrong- 
fully received by the ^ usufructuary mortgagee from mortgagor after the 
execution sale but before its confirmation, wil be barred under article 109 
schedule Iof the Limitation Act unless it is instituted within three years 
' from the dates when the profits are received. An application by the mort- 
gagor judgment-debtor to set aside the sale does not prevent the period 
.of limitation from starting: Rance Surno Moyee v. Shooshee Mookhee (1) distin- 
guished. 


Per Mukerji, 9: Article 109, schedule I of the Limitation Act does 
not admit of any consideration when the cause of action may have accrued 
to. the plaintiff. 


In applying the principles of limitation the Indian Courts are not per- 
mitted to travel beyond the articles and the exceptions and  provisos 
embodied in the Act itself, and that apart from the provisions of the Act 
itself there is no pfinciple which can legitimately be invoked to add to or 
supplement its provisions. i l > ` 


The substitution of a new legal right on principles of equity is not permis- 
sible under the Limitation Act as it stands anda revival of an old cause of 
action once satisfied or cancelled is foreign to its conception. 


The starting point of limitation does not always synchronise with the 
cause of action; in many cases it does, but in others it dates from some 
specified: events which again are either anterior or posterior to the accrual of 
the cause of action. The Limitation Act provides by section 9 that when 
once time has begun to run no subsequent disability or inability to sue 
gps it, except in the case to which the proviso to the section applies. That 
the disability or inability contemplated by section 9 is confined to such cases 
as are mentioned in the Act itself and that new exemptions cannot be recog- 
nized is clear from the mandatory words of section 3 of the Act. A saving or 
‘exception not found in the statute will not therefore be implied, however 


*Appeal from Appellate Decree No. 76 of 1923, against the decree of H. M. 
Veitch Esq, District Judge of Bankfra, dated the 24th Jyly» 1922 
modifying that of Babu Sarat Kishore Bose, Subordinate Judge of Bankura, 
dated the 11th October, 1917. 

(1) (1868) 12 M. J. A. 244; 11 W. R, P. C. 5; 2B, L, Re P. C. 19, 
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CIVIL. much it may be within the reason of those that are recognized by thé statute 

= or however much the ends .of «justice. in a particular case may demand. 

yon * The periods prescribed by the Act are more or less arbitrary and the 

Jamini. fixing of the periods is founded .on considerations of public policy. The 

eD statute may bear hardly on individual cases, but the individual hardship 

Nagendra. : : : 

MS, wil, upon the whole, be less by withholding from one who has slept upon 

à ice hisright than by taking away from the ‘ther what he has long been 
allowed to consider as his own. l . 

The cases which are said to have sanctioned the application of some 

general principle enuring to the benefit of the plaifitiff and extraneous 

e to the Act itself may broadly be classified into two groups: viz., those 


e in which the starting point of limitation fixed by „the statute’ has been 
held to have arisen at a subsequent date, and those in which it has been 
held that the operation of the statute has been suspended after time has 
begun to run. l l 


In the case of such of the articles of the Limitation Act in which the 
starting point of time synchronises with the cause of action, the test is to 
ascertain the time when the plaintiff could have maintained his action to 
a successful issue. If in such a case, at the time when the cause. of action . 
arises there is no person capable of suing upon it, the statute does not run; 
similarly it is necessary that there shall be a person to be sued ; and it is also neces 
sary that the cause should be complete, that is all the facts must have happened 
which are material.to be proved in order to entitle the plaintiff to succeed. 


Except in cases where injustice has been occasioned by a Court by its own 
acts or oversights, there is no scope for the application of any principles 
of equity in the administering of the statute of limitation. 


: Appeal by the Plaintiffs. 
Suit for recovery of profits wrongfully realized by the defen- 
/ dant. ME ! . 


The material facts appear from the judgment. 
Babu Panchanan Ghose for the Appellants. 


Babus Nagendra Nath Ghose and Narendra Nath Chaudhury for 
the Respondent. m f 
C. A. V. 


The judgments of the Court were as follows :— > 


Zuly, 8. Walmsley, J :—The plaintiffs prefer this appeal. The facfs 
n are as follows: Their predecessors bought certain property in | 
execution of a mortgage decree on May 6, 1913, but the sale was 
not confirmed until January 28, r914 when the judgment-debtor's 
applicatign to have the sale sef aside was rejected. In the inter- 
val between the decree and the sale, the mortgagor executed usu-: 
' — fructuary mortgages in favour of the defendants, and the latter 
realised’ rerits from the tenants., The suit was brought to recover 


4 
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the sums realized by the defendant as rents for the Baisakh and 
Bhadra Kists of 1320 Fasli which fell due after the date of plaintiffs’ 
purchase. It* was instituted on September 16, rgr6. 

The question of the plaintiffs’ right to recover has been 
finally determined in their favour. It is also settled that article 
tog ‘of the. Limitation Aét is the article applicable to the 
Case. ` . EC 

The learned Judge, after remand, has found that some items 
were realized within thref years of the suit, and he has awarded 
the plaintiffs a decree for those amounts, but he has dismissed the 
claim in regard to other items on the ground that they were 
received more than three years before the institution of the suit. 
The appeal is in regard to the sums which have been disallowed. 

The starting point of limitation is the time’ when the amounts 
were received, and the learned Judge's decision is correct, unless 
we admit the proposition urged on plaintiffs behalf that the 
judgment-debtor's application to set aside the sale prevented the 
period of limitation from starting. The learned vakil says that 
the plaintiffs had only an inchoate right until the application was 
rejected and the sale confirmed, and that during this period they 
could not institute a suit, and that therefore they are entitled to 
the benefit of the equitable principle adopted in the case of 
Ranee Surno Moyee v. Shooshee Mookhee Burmonia (x). That is the 
decision to which later decisions refer, and I think it is well to 
point out that the facts of this case are entirely different from those 
of that case. In Ranee Surno Moyee case (1) the plaintiff was in the 
position offa satisfied creditor until the patni sale was set 
aside: there was no rent left outstanding for which she could 
bring a suit, but when the sale was set aside, and the zemindar 
recouped the auction-purchaser and the latter repaid to the 
patnidar the mesne profits of the period of his possession, it was 
manifestly unjust that the patnidar should escape from his 
Iiability to pay rent. In the present case there’ has not been 
“any such change of position. The issue that hung in the 
balance while the judgment-debtors application was pending 
was whether the plaintiffs had no right at all” or whether their 
inchoate right should be perfected. Düring that period, I think 
they might have instituted a suit: they could not have obtained 
a decree without the sale certificate, but the absence of the sale- 
certificate. would not have been reason for dismissing thé suit. 
I do not, however, wish to rest my decision on that ground, 

(1) (1868) 12 Me I. A; 244. 
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Assuming that for about four months of the three years the 
plaintiffs were unable to sue, I do not think that they can 
demand that on that account the principle which *I have men- 
tioned should be extended to their case. Firstly, the terms of 
the Limitation Act are clear and definite, and there is no. clause 
in the Act to which the plaintiffs cain refer. Secondly, the prim: 
ciple which they invoke was enunciated. for very different cir- 
cumstances. I am- aware that it has been extended, but it 
cannot be extended, to this casee ufless we lay down that 
article rog is subject to considerable qualifications. , Thirdly, 
although I can easily imagine events which would have produced 
an interval offull three years between the date of sale and the 
date of confirmation, I do not think it necessary ‘to speculate on 
what our decision would have been in such circumstances; for 
in this case the judgment-debtor’s application caused a delay of only 
seven or eight months, and the plaintiffs’ after receiving the sale 
certificate allowed more than two and a half years to pass without 
doing anything. 

Fór these reasons I think that the plaintiffs appeal should be 
dismissed and the judgment of the lower appellate Court ‘con- 
firmed with costs. 

There isa cross-objection by the defendant: This is in re- 
gard to Item No. xo. This appears to be a mistake for No. 3. 
The learned pleader for defendant admits that there is a decree 
to warrant the finding in regard to Item No. 3: while on the other 
hand his statement that there is no decree to show realization of 
Item No. 1o is not disputed. As one isa sum of r4-rÓ-o and the 
other a sum of 71-14-o0 this change will reduce the amount of 
defendant's liability by 57 -4-o 

No costs are awarded in the cross-objection. 

Mukerji,]:. I agree in the order which my learned brother 
proposes to pass in this appeal, but in view of the importance 
of the question which arises I desire to give my reasons. | 

It must be conceded that upon the plain words of article rog. of. 
the: First Schedule to the Limitation Act which is the article 
applicable to the case as the claim for the profits which are 
alleged to have been ‘vrongfully received . by the defendant, the 
claim for such profits would be barred unless the suit 
is ‘instituted within three years» from: thé dates when the pro- 
fits are" received. It must also: be conceded’ that there is 
no. provision in the Act' itself which may’ operate to save the 
claim. The question therefore is as to whether -there: is any- 
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general.principle. which may be called in aid of the plaintiff in 
order to enable him to get out of’ the situation. The ques- 
tion'is not altogether free from difficulty, as it must be conced- 
ed thatin the reported cases to which our attention has been 
drawn Courts have from timeto time professed to act on princi- 
ples for which there eis no ganction in the Act itself; and there 
are decisions, bearing *upon the matter, of the highest tribunals in 
this country and of the Judicial Committee as well, which, not- 
withstanding the efforts made to reconcile them, present points 
of difference which are not easily reconcilable. 

‘A careful study of the third column of the schedule reveals an 
outstanding fact which cannot be ignored, namely that the start- 
ing point of limitation does not always synchronise with the 
cause of action, in many cases it does, but in others it dates 
' from some specified events which again are either anterior or 
posterior to the accrual of the cause of action. The Act also pro- 
vides “by section 9 that when once time has begun to run no 
subsequent disability or inability to sue stops it, except in the 
case to which the proviso to the section applies. That the dis- 
ability ‘or inability contemplated by section 9 is confined to such 
as are mentioned in the Act itself and that new exemptions 
cannot be recognised is clear from the mandatory words of section 
3 of the Act. A saving or exception not found in the statute 
will not therefore be implied, however much it may be within the 
reason of those that are recognized by the statute or however 


much the ends of justice in a particular case may demand. The. 


periods presgribed by the Act are more or less arbitrary, and 
the fixing of the periods is founded on considerations of public 
policy. The statute may bear hardly on individual cases, but the 
individual hardship will, upon the whole, be less by withholding 
from one who has slept upon his right than by taking away from 
the other what he has long been allowed to consider as his own. 
These considerations cannot be ignored. 

a. The cases which are said to have sanctioned the application of 
some general” principle enuring to the benefit of the plaintiff and 
extraneous to the Act itself may broadly be classified into two 
groups : viz, those in which the starting pojnt of limitation fixed 
by the statute has been held to have arisen at a subsequent date, 


and those in which it- has, been held that the operation .of the. 


statute has -been suspended after ‘time has begun to rune It is 
necessary to bear this distinction in mind in order to appre- 
ciate the exact significance of the decisions.. 
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The earliest of these cases is that of Mussamat Ranee Sur. 
no Moyee v. Shooshee Mookhee Burmonta (1). In that case a sale 
under the Patni Regulation having been set aside and the patnidars 
Yestored to possession the zemindar sued the patnidars to 
recover arrears of rent which had accrued before and during the 
time they were out of possession. The conténtion of the patnidars 
was that the claim was barred because the suit' had not been brought 
within three years from the date when each instalment of rent 
fell due. Thè suit was brought under, Act *X of 1859. The 
3rd section of the Act prescribed the Yit for such a suit as three 
yéars from the last day of the Bengalee year „or from the last day 
of the’ month of Jeth of the Fusly or Willayutt year in which 
the arrear claimed shall have become due. ‘The construction put 
upon this enactmeht by the High Court was that the suit should 
have been brought within three years from the time on which these 
arrears first became due viz: the last day of the year for which 
the rents constituting them had accrued. In the course of the 
arguments on behalf ofthe zemindar before the Privy Council re- 
liance was placed on her behalf upon the Limitation Act then in 
force viz : Act XIV of 1859, section 8 of which prescribed a limita- 
tion of 3 years, for suits for rent, from the time the cause of action 
arose. Sir James Colville, delivering the judgment of the Board 
observed that if Act XIV of 1859 applied.there could be no doubt 
upon the question, for it was perfectly clear that the cause of action 
accrued at the time when the patni sale having been set aside the 
obligation to pay the sum of money revived. Their Lordships 
however were of opinion that upon a fair constructioneof the 32nd 
section of Act X of 1859 which was the special enactment that was 
applicable, time had not begun to run until the sale was set aside 
and that upon the setting aside of the sale and the restoration of 
the parties to possession they toók back the estate subject to the 
obligation to pay thé rent and that the arrears’ claimed must be taken 
to have become due in the year in which thé restoration took place. 
Applying the words of the 32nd section to the facts, the suit, havin& 
been instituted within three years of the last day of that year, was 
in time. As regards the view taken by the High Court that the 
zemindar could havee sued for the arrears pending the proceedings 
to set aside the sale their Lordships dissented from it and- observed 
that until the sale had been finally set aside, she was in the posi- 
tion of & person whose claim had been satisfied and that: her suit 


if instituted might have been ees met by a DR to that 
(1) (1868) 12 M. J. A. 244. 
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effect. This decision therefore.did not purport to engraft any 
foreign ;principle into the law of limitation then in force. It turned 
purely on the construction of the words of the 32nd section of Act 
X.of 1859 and explained what was meant by the expression, ‘‘the 
. year in which the arregrs fell due" or in other words decided what 
was the yeár in which the arrears could be said to have fallen due, 
and also indicated when the cause pf action arises in a suit for 
rent. 

In the case of Bassu KoePy. Dhum Singh (x1) a debtor agit 
to convey certain property to his creditor and to set off the debt 
against a part of the consideration for the conveyance ; a conveyance 
was executed, but a dispute arose as to whether it was executed in 
conformity - with the contract; the debtor commenced a litigation 
to enforce the agreement but was unsuccessful and the creditor 
sued on the debt and the debtor raised the plea of limitation. The 
debtors suit, it may be stated, was decreed by the Subordinate 
Judge but was dismissed on appeal by the High Court. Their 
Lordships of the Judicial Committee considered the matter from 
two points of view, namely according to the terms of the Contract 
Act IX of 1872 and also according to the terms of the Limitation 
Act XV of of 1877, both of which gave the same result. They held 
that under the 65th section of the Contract Act the agreement was 
discovered to be ineffectual on the dismissal of the debtor's suit 
by the High Court, and the debtor became bound to pay the debt 
on the date on which the suit was dismissed. They also held that 
article 79 gf the Limitation Act XV of 1877 applied and three 
years would run from the date of the failure of the consideration 
which also was the date ofthe said dismissal. In the decision of 
this case there were no general principles imported or relied upon. 
Certain general observations however are to be found in the judg- 
ment in a passage which runs thus: , “Baru Mal might have sued 
for his debt but the utmost benefit that could have come to, him 
arom such a suit would have been to have it suspended or retained 
in Court till after decision of the specific performance suit. Dhum 
Singh's defence would have been that the debt was paid by virtue 
of the contract, and that defence must have prevailed if the suit 
were heard while the decree of 1881 still stood unreversed. It 
would be an inconvenient state of the law if it were found necessary 
to institute a vain litigation under peril of losing his property if he 
does not. And it would be a lamentable state of the law if it were 
found that a debtor who for years has been insisting that his credi 

(1) (1888) L. R. 15 I. A. 211 5 beb. R. r1 All. 47. 
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tor shall take payment in a particular mode, can, when it is decided 
that he cannot enforce. that mode, turn round and say 
that the lapse of time had relieved him’ from’ paying at all" 
These observations merely indicate that in point of fact no remedy 
was available to the creditor in the meantime and that the law has 
made provision to guard against the contemplated consequence. 


They do not purport to invoke any principle extraneous to -the 
Act itself. . i 


e 

The next case is-that of Nrityamont Dassi v. Lakhan Chandra 
Sen (1). That was a case in which the plaintiffs commenced an 
action for declaration of their title toa share in certain properties 
and- for possession. They, as pro forma defendants, had supported 
the plaintiffs in an earlier suit in ejectment and had asked for a, de- 
claration that they too had a share in the property in suit. A decree 
was passed declaring them jointly entitled to a 'share and entitling 
them to possession to the extent of that share. The said decree 


was set aside on appeal on the ground that the said relief could not 


be given as between co-defendants, the suit itself not having been 
one for partition but for ejectment. The primary Court dismissed 


. the suit as barred, computing the period from the original dispos- 
session. The decision of the Court of appeal is reported in the 
‘case of Lakhan Chandra Sen v. Madhusudan Sen (2). The Court 


of appeal doubted whether the case fell under section 14 of the 
Limitation Act but held that the decree which, the plaintiffs had 
obtained as co-defendants in the previous suit, so long as it stood 
undischarged, was susceptible of execution and it was sotopen to 


the plaintiffs to institute a fresh suit forthe attainment ofthe very 


object which they had successfully obtained in the previous suit. 
They held that during the time that decree was undischarged, the 


plaintiffs right to recover the property was suspended and they were 


entitled to a deduction of the period. On an appeal being preferred 


the Judicial Committee dismissed the appeal observing that they 


concurred generally with the reasons given by the Court of appeaff 
and held that the plaintiffs were entitled to a deduction of the period 
during which they were litigating for their rights. It is not very 
intelligible under what provisions: of the law their Lordships held 
that the deduction was allowable unless it was under section’ 14 of the 


Act the applicability of which pm was EN doubted i by s 
Court of ‘appeal. . 3 


> (ay 916 f L. B.743 Calc. jum E 1. ho, xu ELS 


b we m 


Aa 


- 


Vol, XLHI.] HIGH COURT. 


In the. case of SoniRam v. Kanhaiya Lal(1) the Judicial Com- 


mittee disallowed the contention that the period during which there , 


was fusion Of the interest of the mortgagor and the mortgagee in one 
and the same person, the operation of the statute which had already 
begun to run should be suspended. Their Lordships observed that 
the language of the statute upon which Burrell v. The Earl of 
-Egremont (2) was decided was essentially different from article 148 
of Act XV of 1877 and that if such suspension was ‘allowed it would 
be deciding contrary td the express enactment contained in. section 
9 ofthe Act. ' ; . . 
There are some other decisions of the Judicial Committee in which 
no extraneous considerations were allowed to prevaile. g., Juscurn 
Boid v. Prithi Chand Lal Chowdhury (3) ; Mani Singh Mandhata v. 
Nawab Bahadur of Murshidabad (4). The decision in the latter 
‘case suggests the proposition that disabilities not recognized by-the 
Act cannot operate to extend the period of limitation. . 

' These are all the decisions of the Judicial Committee which 
may be said to directly bear upon the question. In some of the 
decisions of the Courts in this country reference has been’ made to 
some other decisions of that Board as sanctioning the applicability 
of some similar general equitable principle and I propose to refer 
to them shortly: In the case of Prannath Roy Chowdhury: v. 
Rookea Begum (5) the pendency of litigation as to the ownership 
of equity of redemption, between the heirs of the mortgagee and a 
party claiming as purchaser was held to-be a "good and: sufficient 
party claiming as purchaser was held to be a “good and sufficient 
čase” within the exception to the operation of the Bengal Regu- 
lation of Limitation III of 1793, section 14, why a mortgagee’ should 
not have 'instituted proceedings for foreclosure, within - twelve 
years, thé time: prescribed -by the-Regulation. In the case of 
Hem Chandra Choudhury v. Kali Prosanma Bhaduri (6), it 
‘was ‘held that the pendency -of suit for enhancement. of. rent 
` of a tenure, in which there was a claim for a particular 
year, suspended the operation of the statute in respect of a subse 
quent suit’ for: rent for the identical: year. The decision in the 


case of Baijnath: Sahai v. ‘Ramgut ‘Singh (7) proceeded upon. the - 


(1) (1913) Í. LY RY 35 All. B cB 4o I. A. 743 7c. L. J. 488. 
(2) (1844) 7 Beav: 205. 

(3) (1918) I. L. R. 46 Calc. 670; 3o C. L. x 7r ; L.R 46 Al: 52. ° t 
(4) (1918) I. L. R. 46 Cale: 694-3 ; 20° G. L. J: 355. | J ; Qe d 
(5) (1855) 5 M. A. 425143 W. R. P. C37. «^ TE i 
(6) (1903) L. R. 30 1. A. 177 ; L L. R. 30 Cale, 1635. . 

(7)1 (1896) 1. L: R. 23 Calc. 7753 L. R. 23 I. A 45. e 
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construction of the words in the third column of article 12 of Act 


, XV of 1877-“When the sale is confirmed or would otherwise have 


become final and conclusive" had no such suit been btought” and 
laid down what that point of time was in view of the fact that the 
plaintiff believed in good faith that he had secured what he claimed. 
In the judgment of the Judicial Committee jn this case, however, 
there are indications suggesting that a general erule was being enun- 
ciated which would suspend the operation of the statute in favour 
of. a plaintiff so long as any reasonable doubt existed regarding his 
position and so long as there was no certainty that the institution 
of proceedings by him was necessary. ° 

Of the decisions to which reference has been made above the 
Qne, cited very largely in the decision of this Court as laying down 
a general principle of suspension or extension is that in the case *of 
Mussamat. Ranee Swarna Moyee v. Shooshee Mookhee Burmonia (x). It 
was relied upon in the case of Æskan Chunder Roy v. Khajah Assan- 
oollah (2) and Deen Dyal Paramanich v. Radha Kishoree Debee (3) 
in a claim for rent which was instituted after the termination of an 
action in ejectment. It was extended to a case where the suit was filed 
within 3 years from the date of the plaintiffs knowledge that rent 
had not been paid in the case of Mokesh Chunder Chakladar v. 
Gungamonee Dossee (4). It was applied to a case where the circums- 
tances were somewhat similar in the case of Dhunput Singh v. 
Saraswati Misrain (5). It was also relied upon in the case of Lakhan 
Chunder Sen v. Madhusudan Sen (6) to which reference has already 
been made. The principle was further extended as one of more or less 
been universal applicability in the case of Surjiram Marwari v. 
Bathamdeo Persad (7). The case was relied upon as laying down a 
general principle of extinguishment by satisfaction and revival on 
cancellation of such satisfaction in the case of Syed Abdulla v. 
Hurkishen Singh (8). 

On the other hand the special features of Rani Surno 
-Moyee's case (1) were pointed out and the decision there- 
in.was treated as not laying down any general rule, in the 
casesof Watson & Co. v. Dhonendra Chunder Mookerjee (9) ; 
Brojendro Coomar Ray v. Rakhalb Chunder Ray (ro). 


(1) (1868) 12 M. I. A. 244. | (2) (1871) 16 W. R. 79. 
(3) (1872) 17 W. R. 415; 8 B. L. R. 536. (4) (1872) 18 W. R. 59. 
(s) (1891) I. L. R. 19 Calc. 267. . 

(6) (19071. L. R. 35 Calc..209 ; 7 C. L. J. 59. 


(7) (1905) 1 C. L. J. 337° —-— (8) (1905) 2 C. L. J. 490. 
(9) (1877) I. L. R. 3 Calc. 6. , e 
(10) (1878) I. L. R. 3 Cale. 791. Mel 
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Rajkristo Singh Bahadur v. Huro Soonduree Chowdhrain (x); 
Buroda Kant Roy’ Bakadoor v. Chunder .Coomar “Roy (2); 
Hafisunnessg Khatun v. Bhyrab Chunder, Das (3); W. Sheriff 
v. Diné Nath Mookerjee (4); Hurro Kumar Ghose ^v. Kali 
Krishna Thakur (s); Burna Moyi Dassee v. Burma Moyi 


Chowdhurani (6). n theecase of Syud Abdool Juleel v. Kanthan- 


Dossee (7) it was pointed out that the Privy Council did not 


say in Ranee Surno Moyee's case (8)*that the old cause of action. 
revived but thaf a new cause of action "arose. The doctrine 


that the landlord is entitled in.a suit for rent for: thé period 


that he was suing the tenant ini ejectment which bad been. held’ 


in the earlier cases as founded on the,authority of Surno Moyee’s 
-case (8) was considerably modified in the case of Huronath Roy 
Chowdhury v. Golucknath Chowdhury (9). In the case of Hurro 
Proshad Roy v. Gopaul Dass Dutt (xo) Garth C. J, reviewed the 
authorities which had purported to proceed upon the decision’ 
in Ranee Surno Moyee's case (8) and made a remark. to the 


effect that if properly understood it did: not support any doctrine: 
„Of: extension or suspension. This last mentioned case went up’ 


to the ‘Privy Council and Sir Robert’ Collier in delivering: 
the judgment of the Judicial Committee in Huro  Pershad Roy. 


v. Gopal Das Dutt (11) observed that to the operation of the: 


statute the exception which is‘said to be erected by the decision in 
Ranee Surno Moyees case (8) is rather apparent than real, and 
pointed out that the decision proceeded upon the fact that the 
claimant of rent was, till the setting aside of the sale had 


taken plate, in the position of a person whose claim had been: 


satisfied. Ina later decision of the Judical Committee. Rangayya 
Appa Rao v. Bobba Sriramulu (12) Ranee Surno Moyees case (8) was 
referred to by their Lordships of the Judicial Committee as a 
suit in which the date at which the rent became due was 
held to be entirely different date from the close of the period in: 
respect of which that rent was payable. In some of the later 
* decisions of this Court the facts of- Surno Moyees case-(8)- were 


LI 
ur fy 


(1) (1870) 13 W. R. 313. (2) (1875) 23 W. R, 280. 

(3) (1883) 13 C. L, R. 214.7 (4) (1885) I-L. Ri 12 Calc. 258. 
(s) (1889) I. L. R. 17 Calc. 251. (6) (1895) 1. -Le Rs23 Calc. 191. 
(7) (18753) 24 W. R. 143. (8) (1868) 12 M. LAs a : 

(o) (1873) 19 WS R. 18. . : 

(10) (1878) I. L. R. 3 Calc. 8175 2 C. L. R-.450.- . > . 


(11) (1882) I. L. R. 9 Calc. 255 ; L. R. 9.I. A..82; 
(12) (1903) ICL. R. 27 Mad. 143; L. R. 31 IL A. 17. ` 


e 


© Civit 


1925. 
Nr yo 
Jániini: 


105 


v. 
Nagendra.. ^ 


Mukerji, Fe. 





166 


- 


CIVIL ` 


1925. 
we 
Jamini : 

v. 
Nageéndra. ` 
Mukerji, Fe 


" 
A— + 


THE CALCUTTA LAW JOURNAL. [Vor.: XLIII 


regarded as somewhat: exceptional e. g. Bejoy Chànd ` Mahtap v. .— 
Mohini Mohan eS { D and i-a -Nath dd v. [OSAMA 
* Mondal (2). 


In numerous other cases a send sends: based on Ranee: 


Surno Moyee's case (3) has been referred to,notably in the case 
of Nagendra Nath Pal Chowdhury v. Chandea Sekhar Dalal (4). 
The ‘principle that limitation does not arisé as the rights sus-. 
pended fora time may be revived and. .enforced ‘when the bai. 
is. removed seems to have been, adopted . in the cases of 
Laloo Karikar wv. Jagat Chandra - Saha. (2); Janaki Nath Sinha 
Roy v. Sir Bejoy Chand Mahatab Bahadur (6), In the case of 
Dinanath: Saha Roy v. Jadunath Biswas (7) a deduction of time: 
during which a previous litigation was pending was allowed but. 
itis not very:clear whether on any general .principle ‘or by. 
reason of the fact that the plaintiffs “were ‘in the posman of 
persons. whose claim had been satisfied. z 


“The dictum of .Lord Eldon in Pulteney v. Warren. ( 8) if 


there be a- principle upon which . Courts of Justice ought to 
act without scruple, it is this, to relieve. parties against that 
injustice ` occasioned by its own acts or oversights at the 
instance: of.the «party. against whom relief is sought" a dic- 
tum which was broadly: laid down in some of the earlier 
English cases and was subsequently approved by the House of 
Lords in the Hast Zndia Company v. Campion (9) has been 
applied in this Court in the case of ZLakhan Chunder Sen. v, 
Madhusudan Sen (x0) .to which reference has already been made 
and.in the case of Hemendra Mohan Khasnabis' v. Dharani Nath 
Chandra Ros (1x). 


.A'general- principle of suspension’-or ‘extension apart from 


the provisions. of the Limitation Act does not appear to have 
resorted’ to so largely in the cases decided by other High 
Courtsin this country. . Reference however has to be made to a 
Full Bench decision. of the Madras High .Court -in the case 
of . Mutha Korakkai Chetty v. Madar Ammal, (12) where the ques- 
tion of epee BE E n ee not se ia by 


(r) (120) 24 Ci W. N: " (2) - TS a5 C. WAN. 954. 
(3) (1868) 12. M. I. A. 244- * (4 (1906) 5 C..L.], 59. ` 
(s) (1920) 43 C. EL. J. 2560 =; . (6) (1921) 33.C. L. J. 366. - 


(7) (1924) 29 C. W. N. 202. . (8) (1301) -6 Ves. 73. 
(9) (1837911 Bligh (N. S) 158. MET ue e 

(10) (1907) 1. L. R. 35 Calc. 209 ; 7 C. Lz T. 59. 

(431) (1920). 33 C. Lo J. 2600! .7- ^ * c: (12) (1919) IL.R: iE. 
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the Limitation Act incidentally arose. In that case there appears 
to have been a clear difference of opinion the question 
whether the starting point of limitation may be deferred on 
some principle of suspension extraneous to the Act itself and 
whether notwithstanding section g of the Act there may be 


exceptional cases where sjich suspension may be allowed after. 


time has begun  tó run. The view, of Sadasiva Ayyar J. 
which answers the above questions in the affirmative seems to 
have been approved of by this Court in the case of Dwijen- 
dra Narain Roy v. Joges Chandra De (1). On which the appellant 
relies and to which I shall presently refer. 

The facts of that case were these: The plaintiff had 
obtained certain documents executed in his favour but the 
executant having refused to have them registered on the ground 
that there were material alterations the plaintiff had to institute a 
suit under section 77 of the Registration Act. The suit was 
dismissed by the Subordinate Judge, and on appeal to the 
High Court was remitted to the trial Court for a finding ona 
certain point. On receipt of that finding the High Court 
allowed the plaintiff's appeal and decreed the suit. An appeal 
to the Judicial Committee was preferred but it was dismissed. 
In the meantime and after the dismissal of the suit by the 
Subordinate Judge the executant of the documents executed leases 
in favour of certain persons who came to be in possession under 
them. The documents executed in plaintiff's favour were registered 
after the decree- passed by the High Court. The plaintiff then 
instituted, à suit for possession and mesne profits against the 
executant of the documents and the lessees. It was held in that 
case that the plaintiffs cause of action arose on the date 
when the documents were registered and on the registration of the 
documents his title dated back to the date of the documents, 
and between those two dates his right was kept ina state of 
suspended animation. It was laid down that “ ordinarily limita- 
tion runs from the earliest time at which an action can be 
brought and after time has commenced to run, there may be 
a revival of a right to sue when a previous satisfaction of the 
claim is nullified with the result that the, right to sue which had 
been suspended, is animated. It was also observed that “ the 
true test to determine when a cause of action accrued, is to 
ascertain the time when the plaintiff could have maingained his 
action to a successful result". These two propositions are the 
sheet-anchor of the appellant's contention in the present appeal. 

(1) (1923) 39 C. L. J. 40. 
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Civi, As I have said at the very outset the matter is not altogether 
1925. i free from difficulty and to quote the words of Oldfield J, in his 
ni * order of reference in the case of Mutha Korakkat Chetty v. Madar 

v. Ammal (1) the difficulty arises not from the actual conclusions 

j Nagendra; in the decisions to which reference has been made, but from 


Mukerji, $9. ` the way in which the reasons for these- concfusions are stated. 


Jamini 


Speaking for myself I am not prepared te regard the decision in 
Ranee Surno Moyee's case (2) as creating an exception beyond what 
is provided for by the statutes of lynit&tion in this country. 
e I havealready referred to the cases, especially the degision of 
the Judicial Committee in the case of Huro Pévshad Roy v. Gopal 
Das Dutt (3) which state what the precise import of that decision 
was. Inthe case of such of the articles of the Limitation Act 
in which the starting point of timé synchronises with the catise 
of action. Iam prepared to hold that the test is to ascertain the 
time when the plaintiff could have maintained his action 
to asuccessful issue. If in such a case, at the time when the 
cause of action arises there is no person capable of suing 
upon it the statute does not run; similarly it is necessary 
that there shall be a person to be sued ;and it is also neces- 
sary that the cause should be complete, that is all the facts 
must have happened which are material to be proved in order 
to entitle the plaintiff to succeed. This should of course be 
borne in mind in interpreting the intention of the legislature as 
expressed in the articles of the Act itself or rdther in such of 
them as admit of aconsideration of the question as to when 
a cause of action arises and in such a case I am in enfire accord 
with the view expressed by Seshagiri Ayyar J. at p. 213 of the 
-Madras Full Bench case Mutha Korakkat Chetty v. Madar 
Ammal (x) to which I have referred. Iam aware that in apply- 
ing thelaw of limitation the highest Courts, English as well as 
American, have often, imported principles of equity into their 
consideration on the supposed notion—that the provisions of the 
statutes, as applicable to a particular case or a class of cases, 
appear to be so unreasonable as to amount to a denial ofa 
rght and to call for the interposition of the Court. "These 
authorities of the bulf of them have gradually acquired legisla- 
tive sanction in the shape of amending, repealing or consolidat- 
ing statutes. The law, however as to limitation is not the 


; 11) (1919) I. L. R. 45 Mad. 185 (189). (2) (1868) 12 M. I. A. 244. 
(3) (1882) I. L. R. 9 Calc. 255 ; L. R. 9 I. A. 82. 
(4) (1919) I. Le R. 43 Mad. 185. 


. 


r 
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, 
same in England or America and India and indeed no reason 


or principle beyond that of sound public policy, is discernible , 


asa commos feature. Apropos of equitable principles which 
have some times been imported into the statute the following 
passage may be citgd from Angell on Limitation, sth Edition 
pP. 24 “There are however cases in which Courts of equity 
will interpose to prevent the bar of statutes of limitation, as, 
for example, if a party has perpetrated a fraud which has not 
been discovered until "thé statutable bar may apply to it at 
law. ‘That the enactment is positive is not allowed to be 
used against conscience, and an equitable tribunal will supply 
and administer within its own jurisdiction, a substitute for an 
original legal right, of which a party has been fraudulently and 
unjüstly deprived. The case of Pulteney v. Warren (1) establish- 
ed the principle that where a party applies to a Court of Equity, 
and carries onan unfounded litigation, protracted under circums- 
tances and for a great length of time, which deprives his 
adversary of his legal rights a substitute for the legal right, 
of which the party so prosecuting an unfounded claim, has 
deprived his adversary, should be supplied and administered. 
Upon the same principle, a Court of Equity will give 
„a party interest out of the penalty of a bond, wherever by 
unfounded litigation the obligor has prevented the obligee 
from prosecuting his claim, at the time when his legal remedy 
was available. Forsuch reason, when a party, by unfounded 
litigation, bas prevented an annuitant from receiving his annuity, 
the Court will, in some cases, give interest upon the annuity. 
In such cases, Courts of equity do no more than supply and 
administer, within their own jurisdiction, a substitute for the 
original right of the obligee, of which he has- been unjustly 
deprived by the misfeasance of the obligor.“ On the other hand 
there is high authority for this proposition: “ The Court disclaims 
éll right or inclination to .put on statutes of limitation, which 
are found to be among the most beneficial to be found in our 
books, any other construction than their words import. It is as 
' much a duty to give effect to laws of, this description with 
which Courts however, take great liberties, as to any other which 
the legislature may be disposed to pass. When the willof the 
legislature is clearly expressed it ought to be followed, without 
regard to consequence's and a construction derived from a conside- 
ration of its reason and spirit should never be resorted to but 


(1) (1801) 6 Ves. 73. - i 
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Civi, where the expressions are so ambiguous as to render such mode of 
e * interpretation unavoidable.” Also this was said by a high 
Jamini authority in 1830 :—“ Of late years, the Courts in England and 
v. in this country (meaning the United States of America) have con- 
Nagendra, ` sidered statutes of limitation more favourably than formerly. They 
Mukerji, 7. rest upon sound policy and tend to the peace and welfare of 


society. The Courts do net now, unléss compelled by the 
force of former decisions, give a sence construction, to evade 
the effect of the statutes”. 


. Iam of opinion that except perhaps in cases where injustice 
has been occasioned by a Court by its own acts or oversights there 
is no scope for the application of any principles of equity in the 
administering of the statutes of limitation, that, in point of fact the 
Tudicial Committee has not, however much thelanguage used by 
their Lordships in some of the decisions may suggest the same, laid 
down any such principle as being of universal applicability and that 
all the decisions of the Judicial Committee as well as most of the 
cases decided in this country are supportable on grounds which are 

' in no sense founded on any general equitable principle extraneous 
toor unauthorized by the statute. In cases in which the question 
arises as to the starting point of time for the purposes of limitation, 
these decisions are mostly reconcilable with a proper apprecia- 
tion of what the cause of action means when the starting point is the 
cause of action or with a proper interpretation of the words used in 
the third column of the articles in other cases ; and in cases where 
the question of suspension arises, if time has once beguneto run it 
never again ceases to run, but there may be satisfaction of a claim 
or the cancellation of a cause of action operating to suspend the 
rights of the plaintiff who may on the removal of the satisfaction or 
cancellation avail of a fresh cause of action which arises by reason 
thereof. The substitution of a new legal right on principles of 
equity is hardly permissible under the statute law as stands and a • 
revival of an old cause of action once satisfied or cancelled is foreign* 
to its conception. In applying the principles of limitations the 
Indian Courts are not permitted to travel beyond the articles and 
the exceptions and provésos embodied in the Act itself, and that 
apart from the provisions ofthe Act itself there is no ‘principle 
which can legitimately be invoked to add to or supplement its pro- 
visions. * 

Article 109 which clearly applies to the case lays down that 
time would run from the date when the profits are received. In 

Act XV of 1877 the third column of this article ran in these words : 
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"When the: profits are received or where the plaintiff has been dis- 
possessed by a decree afterwards set aside on appeal when he recovers 
possession", " That article was construed by this Court in the case 
of Peary Mohon Roy v. Khelaram Sarkar (1x) and it was observed 
in that case that np question arises on the words of the article 
when the cause of action arose. 

I am of opinion that*the article dogs not admit of any considera- 
tion as to when the cause of action may have accrued to the plain- 
tiff, and his claim to profits received beyond 3 years must be held 
to be barred. The appeal therefore fails. As regards the cross- 
objection it seeks to rectify a palpable error and must succeed. 


A. T. M. Appeal dismissed : Cross-obfection allowed. 


tz) (1908) I. L. R. 35 Calc. 996 ; 8 C. L. J. 181. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr, Justice Cuming. 


HEM CHANDRA JELIA AND OTHERS 
Ue 
SATYA KINKAR SEN AND orHEns.* 


© 
Rent— Permanent lease— Rent payable in kind—Fricr, 


A habuliat was given in following terms: ** I having prayed to you 
for being granted a permanent  settlement,.........You have been pleased to 
grant me in accordance with my prayer a permanent settlement at a jama of 
ten majs of sanja paddy, measured ........., (the price whereof is Rs. 50) and 
ten pous of straw (the price«whereof is Rs. 2) at a jama of"the said sanja paddy... 
athe total price being Rs. 52 per annum......I shall deliver the said sanja 
paddy and straw without variation every year in the month of Magh, to you 
and later on to your heirs and representatives and shall make the patti 
(fallow) lands cultivable and cultivate the same...... « If Imakeany default 
in delivering the sanja paddy, than I shall deliver, bart (addition) of two salis 
of paddy for every mep for every year... ......?? : 


Held, that the landlord was entitled to the market value ofthe paddy 


*Appealfrom Appellate Decree No. 2203 of 1922, against the decree of 
H. M, Veitch Esq, District Judge of Bankura, dated the 25th May, 1922, modify- 
ing that of Babu Jnanada Sunkar Gupta, Munsiff, and Court, at Bankura, dated 
the 6th January, 1922. >= ə ao ‘ f 
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and straw, and not to the price of the paddy as mentioned in the 4a&uliat : 
Asutosh v. Haran (1) distinguished. 


That such cases were to be decided on the terms of the contrach. 
Appeal by the Defendants. 


Suit for rent. : 


The material facts appear from the judgment. 
` Babu Panchanon Ghose for the Appellants. 


Babu Asita Ranjan Cee for the Respondents. i 
C A. V. 


The T of the Court were as follows » 


N: R. Chatterjea, J. The question involved in this ipp is 
whether the: plaintiff is entitled to the market value of the paddy and 
straw reserved as rent ina adultat, or to the price of the same 
stated in it. 


The material portion of the Aaduliat is as follows :—' I 
having prayed to you for being granted a permanent settlement 
of about 7 Bighas of land comprising jore, kasil and patit and 
described in the boundaries given in the schedule out of the 
same and which is held in &Aas by you, you have been pleased 
to graht me in accordance with my prayer a permanent settlement 
at a jama of ro (ten) maps of sanja paddy, measured with a Rajhati 
pai of full measure, (the price whereof is Rs. 50) andro (ten) pous 
of straw (the price whereof is Rs. 2) ata jama of the said 
sanja paddy etc, the total price being Rs. 52 per ‘annum. 
Accordingly I give in writing this &aóu/fa? that I shall deliver 
the said sanja paddy and straw without variation every year in 
the month of Magh, to you and later on to your heirs and 
representatives and shall make the 7a/i/ (fallow) lands culturable 
and cultivate the same along with the ast? (culturable) land in 
khas or have the same cultivated by letting out to tenants and shall 
go on holding and enjoying the same with great felicity for ever 
down:to my son's son's sons and so on in succession. IfI make any 
default in delivering the sanja paddy, then I shall deliver a7 
(addition) of 2 (two) salis of paddy for every map per every year. - 
I shall not get'any remission of the stipulated saja on the grounds 
of drought, inundation and sanddrift and so forth. On no account 
there shall ever be.any reduction or enhancement of the land and 
jama aforesaid." The learned Disttict Judge held that the plaintiffs 
were entitled to the market value- of paddy and straw. The 
defendant has appealed to this Court and it is contended : that 


(1) (1919) 30 C. L. J. 41; 23 C. W. N. 1031 ; L L. R. 47 Calc, 133. 


Vor. XLI1] © . HiGHCQURT. ` | 1 


the plaintiffs are entitled only to the price of the paddy as men- MINIS 
tioned in the Aaduliat. : 1925. 
. Looking to the terms of the Zajulía? there can be no doubt Eos l 


that the rent stipulated to be paid was a saja rent (paddy and 
straw) A settlement was made of the 7 Bighas of land at a jama 
of ro maps of paddy (measfired with a certain measure) and ten ^ & Chatter’ gr 
pous of straw, the tenant agreed to deliver the saja paddy and 
straw without variation in the month of Magh every year, and to 
pay dart (addition l.e. iftewest)at the rate of 2 salis for every map 
every year. There was to be no reduction or enhancement of the ^ 
said jama. It is true the price of the paddy is stated to be Rs. 50 
and that of straw Rs. 2 total Rs. 52. But nowhere it is provided 
that on default of-delivery of the paddy and straw the tenant would 
pay Rs. 52 as rent or that the landlord would realise the said sum 
of Rs. $2 as rent. "Then again in default of payment of the 
paddy and straw in the month of Magh, the tenant is to pay 
bari (addition by way of interest) at 2 sa/ts per map. No price 
is stated of the same, and although the price may be worked out, 
the Audbuliat does not state either that Rs. 52 was payable for 
the saja rent orany money was payable forthe žari. 

Contracts for payment of rent in kind are very common and 
have come up for consideration to this Courtin many cases. 
The decisions are not uniform. They were reviewed in the case 
of Guru Das Sen v. Gobinda Chandra Sinha (1). As pointed out 
in that case : “ Contracts for payment of bhag paddy as stated 
above are very common, and it is well known that middle class 
people, spÉcially of the dhadrologue class who cannot cultivate 
lands themselves. let out their lands for getting paddy for the 
consumption of their family, and in some cases the bhag paddy s 
is the only means of subsistence of the family. A certain value 
has to be fixed for the paddy in the Aaduliat, not only for the 
ascertainment of the registration fee, but also (and specially) 
for fixing the stamp duty payable, though it is not so expressly 
“stated in the Zabuliat. It is said that ‘the parties may agree as 
to the value of the paddy in order to avoid disputes and the 
going into any question as to the value in the event of its non- 
delivery. But that would be a question *of intention, .and if it 
is clear from the. Zabu/tat (for instance where it is provided that 
the paddy is to be delivered in a particular month or measured 
with a certain measure) that it is only paddy which the parties 
intended should be paid, it would be inconsistent with that inten- 

(s) (1919! 24 C. W. N. 85. 


7 
Satya., 


“ * 


174 
Civit. 
1925. 

bd 

. Hem 


9. 
Satya. 





THE CALCUTTA LaW JOURNAL. [Vor. XLIII 


tion to hold that a fixed sum (which might, be a wholly inadequate 
value of the paddy at the date of the suit) was agreed upon to be 
paid in the event of non-delivery of the paddy in ordeg to avoid any 
question as to its value, in cases where the value is merely men- 


N. R, Chatterjea, ¥. tioned without any express stipulation to pay such value in the 


event of non-delivery of the paddy. — * 

"It is a matter of great hardship in such cases, as the value of the 
paddy at the date of the &dductat might be one rupee a maund, 
while at the date of the suit, it might be fopr rupées per maund and 
if he is to get the value of the paddy mentioned in the 4abultat 
he would get only one-fourth of the paddy. agreed upon to be 
paid. 

“A distinction may perhaps be drawn between such cases, and 
cases where there is an express stipulation to pay the sum mentiened 
in the adudtat as the value of the paddy in the event of its non- 
delivery. But as stated above, even where there is such an express 
stipulation to pay the value mentioned in the Aadudiatin the event 
of non-delivery of the paddy, it has been held upon a construction 
of the contract in some cases, that the value mentioned was 
the value of the paddy at the date of the contract or stated for 
the purposes of registration, while a contrary view has been 
taken in some other cases.” It may be pointed out that the 
expression d#ag meant saja in the above judgment. 


The case of Asutosh v. Haran Chandra (1) is relied upon on 


» behalf of the appellants. In that case the Aadwliat stipulated to 


pay cash rent at the rate of Rs. 1-6-3 and 7 ens of paddy. 
It further stated that the market value of the paddy was 
Rs. 15 and that the fofal vent was Rs. 16-6-8 obtained by the 


‘addition of the rent in cash and the money value of the rent in 


kind. The learned Chief Justice (Sanderson, C. J.), and Mookerjee 
js held that the rent was fixed at Rs. 16-6-8if the tenant should 
fail to deliver the paddy under the terms of the contract. In the 
case of Dwarika Nath v. Dwijendra (2) also, upon which reliance 
was placed in the above case, the Zaéu/fa? provided for rent 
He 59-1o and also the payment of 1% bish of paddy which 

* may be valued at Rs. 30 by guess" making a total of Rs. óg-ro as 
the assessed rent. The total rent was described as abadharita 
jama (fixed rent) in the lease which was a mourashi mokarari 
lease, apd the ‘learned Judges Maclean, C. J. and Bannerjee, J 
held that the rent was fixed at Rs. 89-ro, and that though the 
parties intended topay so much in kind and so much in money, 


(1) (8919) 30 C. L. J. 41 5 33 C, We N. 1921. (2) (1897) 30 G L. J. 37. 


- 


. Vor. XLII] '  ' HİGH court. 


in order to avoid disputes and going into any question as to the 
value ofthe paddy in the event of its non-delivery, the parties 
agreed that it should be valued at Rs. 30 by estimation and that 
view was supported by the words “ making a zotal of Rs. So 
To as. the assessed rent. € 

There are no stich provisions in the present case, no 
money rent is fixed noris Rs. 52 Stated to be payablein the event 
of the non-delivery of the paddy nor the cash rent for the dart. 
Although as pointed outin the case of Gurudas Sen (1) some 
Observatións in the. case of Afer Morole v. Prosonno (2) and some 
recent decisions also, affect the class of decisions where a 
money value is merely stated without any agreement to pay 
such value, and it is desirable that the question should be settled 
bya Ful Bench, the terms of the contract in the present 
case are materially different from those in Asutosh v. Haran 
Chandra (3) (a decision of three Judges Newbould, J. dissenting) 
and Dwarika Nath v. Dwijendra (4). We do not think therefore 
that the case should be referred to a Full Bench. 

It may be pointed out that in Afer Morole's case (2), the plaintiff 
attempted to prove by oral evidence that the value of the paddy 
was mentioned in the lease 'for the purpose of the registra- 
tion fee ; and Mookerjee, J., accordingly held that it was not 
competent to the plaintiff to do so having regard to the provi- 
sions of section 92 of the Evidence Act. But there is no ques- 
tion of adducing oral evidence in the present case. The Court 
has to congtrue the ‘contract, and the question is whether the 
price of the paddy and straw was stated in the  &aéu/iat for the 
purpose of fixing the rent at Rs. Rs. 52 or it was so stated asa 
price must be mentioned in every case for fixing the stamp 
duty and the registration fee payable. 

That is a matter of construction and having regard to all the 
terms of the Aadudia¢ there can be no doubt that Rs. 52 the price 
ef the paddy and straw was not the rent agreed upon as payable 
upon non-delivery of the paddy. 

The settlement is a mokarari one, and there is to be no variation 
in the jama. But the mokarari rentis ro maps of paddy and ro 
pous of straw. That remains fixed: whatever fluctuation there 
may be in the market price of the paddy and straw. 

We were referred to a recent case decided on the eth July 


(1) (1919) 24 C. W. N,85. 
(2) (1910) 12 C. L. J. 6495; 15 C. W. N 349. 


(3) (1919) 23 C. W. N. 1021, , (4) (1897) 30 C. L. J 37. 
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Civit. 1924. In that case at the end of the ķaġułaťt it was stated 
1525. ° “The present market price of the said paddy agd straw is 
Daa Rupees 59," and the learned Judges held that that was the sim fixed 


rent by the contract. There was no stipulation to pay dart at so 
e much per map as in the present, and the case i¢ distinguishable. As 
N. R. Chatterjea, ¥. we have said, each case must be decided upon the terms of the 

d contract, and having regard* to the terms of the contract in the 
present case we think that the decision ot ethe Gourt below is cor- 


9. 
Satya. 


m rect. The appeal is accordingly dismissed with costs. 
* Cuming, J. I agree. : . 
A. T. M. Appeal dismissed. 


Before Mr. Justice Pearson, and Mr. Justice D. N. Chakravarit. 


Civit. SRIMATI SAMSERANNESSA 
1925. ` ! . D 
April, 7. | ABDUS SAMAD * 


Divorce— Wife's pomer to exercise the right--Breach of condition in Kabin- 
namah—alak-— Marriage, when díssolved— Notice, non-service of 


Per Curiam: By a registered Kabinnamah executed by husbandyin favour of 
his wife, power was given to wife to exercise the right of divorce in her own 
favour under certain conditions. One of those conditions was that the husband 
7 would not by his conduct give his wife or her parents or relative pain in mind. 

There was a breach of this condition. On the 5th June, 1919, the wife alleged 
a service of notice on her husband stating the breach of the terms of the Kabin- 
namah and threatened to exercise her power of divorce unless certain conditions 
were complied with by him within a month. This notice was not in fact served 
onhim. On the 31st July, 1919, she actually exercised her power under the 

. Kabinnamah and divorced herself at the same time executing Talaknamah embody- 
ing the step she was taking : : 


. Held, that the wife hgd on the breach of the term of the Kabinnamah, abso- 
lute right to exercise powers under the Kabinnamah and to divorce herself from 
her husband. 


That the talak was valid, as the bre&ch of the Kabinnamah had happened. 


* Appeals from Appellate Decrees Nos. 2165 of 1922 and 639 of 1923, ' 

against the decrees of A. M. Ahmed Esq., Additional District Judge of Noa- ` 

° Khali, dated the 27th May, 1922, affirming, those of Babu Upendra Lal Das 
Gupta, Munsiff, 2nd Court, at Feni, dated the 23rd August, 1920. 


+ * 


+ 
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That,the validity of the dissolution of marriage was not in any way affected by Civit 
the non-service of notice. SM 
1925 
Per Pearson, F.: The validity of the Talak was not affected by the service , mee 
. 9 ; Samserannessa 
or noneservice of notice. $ a. 
Appeals by the Plaintiff in No..693 and by the Defendant in Abdus Samad, 
No. 2165. . . l | 
In Appeal No. 693, the wife instituted a suit for a declaration 
that thé marriage had been dissolved by the Zalaknama and in 
appeal No. 21659 the pusband sued- for restitution of conjugal 
rights. : 
The material facts appear from the judgment. s 
. Mr.'A. K. Faslul Hug and Babu Radhikaranjan Guka for 
the Appellant. 
` “Mouloi Mahammad Nurul Hug Chowdhury for the Respon- 
dent. i 
The judgments of the Court were as follows : 
Pearson, J:—These are two appeals from a decision of the April, 7. 


learned District Judge of Noakhali affirming a decree of the learned 
Munsiff of Feni, dated the 23rd August, 1920. The appeals relate 
to two suits in which the parties were at one time the husband and 
wife. It appears that the marriage between the parties took place 
on or about the 7th January, 1918 at which time a Kabinnamah was 
executed by the husband in favour of the wife and was registered. 
Under the Kabinnamah the husband delegated to his wife the power 
to exercise the right of divorce in her own favour under certain con- 
ditions. One of those conditions was that the husband would not 
by his conduct give his wife or her parents or relative pain in mind. 
The married life of the parties was apparently of short duration, 
for it appears that in the month of October 1918 the wife left her 
husband and returned to her father's house. "Thereafter, the hus- 
band took action in the form of instituting criminal proceedings 
¿against the wife and her parents and other relations charging them 
with misappropriation of monies also alleging that the wife had 
been enticed away for immoral purposes and charging the wife 
herself with adultery. On the sth June r91:9, it was alleged on 
the part of the wife, she served a notic on her husband stating 
the breach of the terms of the Kabinnamah and threatening to 
exercise her power of divorce unless certain. conditions which were 
set out were complied with by him within a month. No'steps were 
taken by. the husband within that time with the result that on the 
31st July, 1919, she actually exercised her power under the Kabin- 
i e ý 
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Civit, namah and «divorced herself at the same time executing a document 
1925. (Talaknamah) embodying the step which she was taking: On the 28th 
Anpa 


Saena S August, 19x9, the husband sued for restitution of conjugal rights. 
ae On the 28th February 1920 the wife instituted her suit for a dec- 
—. ^ aration that the marriage had been dissolved by the Talaknamah. 
Pearson, F. lhese cases were tried in the Courts below and both .the 

m Courts came to the conclusion that the husband was entitled to suc- 
ceed i in his suit and dismissed the suit of the "wife. Both the Courts 
also came to the conclusion that the criminal proceedings .insti- 
tuted by the husband, to which I hae "already referred, and his 
action in charging his wife with adultery were frivoleus and 
Vexatious accusations. The charge was not substantiated. and, the 
Courts found thatthis action on the part of the husband himself 
undoubtedly caused pain to her and her relatives in their minds ; 
and that there had been, in consequence, a breach of the particu- 
lar clause in the Kabinnamah. But the learned District Judge fol- 
lowing the decision of the Court of first instance further came to 
the conclusion that the subsequent conduct of the wife in connec- 
tion with the alleged giving of notice to her husband on the 5th 
June 1919 operated in some manner as a waiver of the right 
that she had under the Kabinnamah. 


In point of fact, both the Courts have also found that the 
notice setup by the wife had never been served on the husband 
and that the husband had no knowledge of it at all. In that state 
of affairs, it appears to me that both the Courts below have taken 
an entirely wrong view of the legal position. It is quite clear that 
if the notice was never served upon the husband and ¿f that was 
the position on which the case was to be decided, the notice must 
be left aside altogether. Before the notice had been given the 
breach of the term in the Kabinnamah had occurred. Therefore, 
the wife at that time had an absolute right to exercise her powers 
under the Kabinnamah and to divorce herself from her husband. 
I fail to see how it can be said that'because she purports to have 
given a notice which was not served which according to her case * 

. would enable her husband to return to her upon his fulfilling certain 
conditions. "Therefore, it can be said that it operated in any man- 
ner as a waiver on her sige of the breach that had already occurred. 
At most it wóuld be a conditional waiver, effectual only on fulfil- 
ment of the condition by the husband. That is the only point 
really in gthis appeal. It is upon that ground and upon the action 
of thé wife in connection with the notice that the learned Judge 
of the lower appellate Court a come to me conclusion us there 
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was np valid Talak. Here again, there can be no question, in my 
opinion, that whether the notice was served or not does not affect 
the question. The Talak was exerciseable upon a breach of the 
Kabinnamah and that, as I have stated above, had already occurred. 
Consequently, it cannot be said that the Talak was not valid. 
The suggestion is put forward hy the learned vakil appearing for 
the husband that we ought to find that this particular clause in 
the Kabinnamah was urireasonable. The answer to that is that al- 
though the learned District Judge touches upon the question of 
reasonableness and indicatef that in one or two of the clauses in 
the Kabinnamah, his opinion is, that they are "not quite" reason- 
able, yet this particular clause with which we are now concerned 
is not one of those. Moreover, the basis of the decision of the Court 
below nowhere rests upon any question of reasonableness or un- 
reasonableness of any of the clauses of the Kabinnamah. 

In the resuft, the judgment of the lower Court must be set 
aside, the suit by the husband must be dismissed and the suit of 
the wife be decreed. The plaintiff is entitled to her costs. We 
are told that the husband had deposited the sum of Rs. 4oo in the 
Court of first instance as prompt dower payable as a condition of 
his getting the order for restitution. That amount should be 
retained by the lower Court and costs awarded to the wife will be 
paid out of it and the balance, if any, will be returned to the 
husband. 


Chakravarti, J:—I agree. I wish to add a few words. It 
appears that the Talaknamah after reciting the terms of the Kabin- 
namah and after reciting that she (the plaintiff) had served a notice 
dated the 5th June 1919 pronounced the Talak on these terms 
“you and your family members having harassed me and having 
caused immense pains to me by instituting à criminal case and 
having put me to disgrace in various ways before the public by 
compelling my attendance in the criminal Courts against Shariat 
and the Pardah and (thus) having contravened the terms of the 
said Kabinnamah executed before the assembled Majlish (meeting). 
I hereby free myself from this date from your wifehood by pro- 
nouncing three Talaks Bain against my.person on the authority 
delegated to me by the said deed (Kabinnanfah)". 

The Court of first instance has found upon what is called 
unrebutted evidence that this TaJak was duly pronounced by the 
plaintiff. The :learned. District Judge finds that thÉ ground 
alleged - by the- plaintiff for’ the Talak was a condition mentioned 
jn the Kabinnamah and it further finds that the defendant by his 
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Civi. conduct has committed a breach of this condition mentioned in 

1925. Kabinnamah. It may be pointed out that the Kabinnamah mentioned 
uu t a number of grounds upon each of which the Talak might be 

v. justified and it appears to me that the main ground upon which 
.Abdus Samad. 


; the present Talak was pronounced was the condition. which I have 
Chakravarti, Y. just read and a condition of which the learned District Judge finds 

m three there was a clear breach. That being. so, the marriage 
was, after the pronouncements of this Talak, dissolved. The only 
ground upon which the learned District Judge finds that this 
Talak was not valid as has been pointed out and fully dis- 
e ‘cussed by my learned brother, was that there was a waiver on 
account of the notice which was alleged to have been served by 
the plaintiff, which as a matter of fact, was not, received by the 
-husband. The learned District Judge has pointed out that the Kabin- 
namah did not require any notice before pronouncing the Talak 
upon the breach of any of the conditons mentioned in the Kabin- , 
namah. ‘That being so, it is difficult to see how the non-service of 
this notice would in any way affect the rights which were created on 
account of the valid,pronouncement of the Talak by the plaintiff. 
That being so, I think the marriage was validly dissolved by the 
Talak and the validity of that dissolution was not in any way 
affected by the non-service of the notice. On these grounds, I 
agree with the order made by my learned brother. 


A. T. M. Appeals allowed. 





Before Mr. Justice Cuming, and Mr. Justice D. N. Chakravarti. 


MOHENDRA NATH ROY AND, OTHERS 


CIVIL, ; 
Mun y. e 
1925. i 
; — | NABADWIP CHANDRA NANDY AND OTHERS.* 
une, 30. 
. Limitation— Right of user-—Land covered with water—Possession, how deter- 


mined—Res judicata. 
: The proprietor of a piece of land over which the members of the public 
5 *Appeal from Appellate Decree No. 1792 of 1922, against the decree of Babu 
B. B. Chatterjee, Subordinate Judge, rst Court, of Midüapur, dated the 7th 
April, 1922, modifying that of Moulvi Mahammad Ibrahim Hossain, Munsiff, and 
is Court, at Tamluk, dated the 26th February, 1921 j 
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exercise a right of easement, does not lose his right to the land as preprietor on 


account of the occasional user for the purpose of exercising the right of easement. , 


Where the fand is covered with water, possession is determined by title. 


The plaintiffs brought a suit against the representative tenants of the 
village of which the villagers claimed the right of easement, for a declaration 
that the defendants had no right of easement, the proprietors of the village 
were no party in that suit. The suit was dismissed and the result was 
that the villagers were declared entitled to exercise the right of easement 
which they claimed.e The right of easement claimed was based upon a grant 
alleged to be made by the propriftors of thé village. In a suit by the plaintiffs 
against the proprietors of the village for a declaration of their nfsbar right and 
also for confirmation of their possession in that right : 


Held, that the previous suit did not operate as res judicata in the subse- 
quent suit as there was no determination of any question of tifle to the property as 
between the plaintiffs and others claiming the proprietary right in the village in 
their zemindari right. 


Appeal by the Plaintiffs. 
Suit for declaration. 
The material facts appear from the judgment. 


Dr. Dwarka Nath Mitra and Babu Bhupendra Nath Ghose 
for the Appellants. 


Dr. Sarat Chandra Basak, Babus Apurba Charan Mukerji, 
Santosh Kumar Paland Tarakeswar Nath Mtira for the Respon- 


dents. 


The judgments of the Court were as follows : 


Chak@avarti, J: Inthe suit out of which this appeal arises 
the plaintiffs sued for a declaration that the lands in suit apper- 
tained to a sis&ar which they possessed in the village Banki. The 
facts of the case shortly stated are these: The:plaintiffs apparently 
had a miskar in the village Banki comprising 4r and odd bighas 
of land covered by a sanad in the name of their ancestor Shahib 
Pam. Thelands in suit really form the site of what is called a 
garkhat. The plaintiffs further stated that in the year 1903 the 
villagers of Banki and of other neighbouring villages complained 
against obstruction put by the plaintiffs on the water of that garkhat 
and the criminal Court took proceedings (nder section 133 Crimi- 
nal Procedure Code which resulted in an order against the plaintiffs. 
The plaintiffs then brought a suit. in the year 1904 for a declaration 
that the property was their sis&ar and that the defetdants had 
no right of easement as claimed by them and as had been estab- 
lished in the proceedings under section 133 Criminal Procedure 
Code. The plaintiffs in that suit impleaded some of the repre- 
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Civir. sentative tenants of the villages of which villagers claimed 

1925. * the right of easement in, question. The proprietors of the village 
Mohenira’ Banki who are the defendants in the present suit were not parties 

v. inthat suit Nor did they form members of the class which 
Nabadwip. 


claimed the right of easement in the proceedirfgs under section 133 

Chakravartt, J. Criminal Procedure Code. Now that. suit wds finally dismissed by 

l the appellate Court on the 21st May, rgo6 by which he plaintiffs’ 

claim to stop the villagers from claiming the easement which they had 

established in the’ criminal proceedings under section 133 was dis- 

e allowed. Therefore the result of that suit was thet the villagers of 
Banki and the neighbouring villages were declared entitled to exer- 
Cise the right of easement which they claimed when they asked for 
the removal of the obstruction put up by the plaintiffs. In the. 
year 1919 the record of rights was published in which the 
lands together with the gavRkait was recorded as appertaining to 
the mal lands of the village Banki. The plaintiffs brought the 
present suit basing their cause of action from the date of the final 
publication of the record of rights. 

In the present case which is against the proprietors of the village 
Banki the plaintiffs ask fora declaration of their niskar right and 
also for confirmation of their possession in that right. 

The defendants, the proprietors of Banki claimed the lands, as 
recorded, as appertaining to their mehal Banki and also pleaded 
res fudtcata and limitation. 

The Court of first instance found all the issues in favour. 
of the plaintiffs and made a decree in their fagour. On 
appeal, however, by the defendants: the lower appellate Court has 
found that the plaintiffs have established that the lands in dispute 
were the #iskar lands of the plaintiffs appertaining to the #tskar 
of 4x and odd bighas of land which they claimed under the 
sanad to which I have already referred. The lower appellate 
Court affirmed the decree of the first Court with regard to plot 
No. 2 but dismissed the plaintiffs’ suit as regards plot No. r on * 
two grounds, namely, that of ves judicata and that of limitation. 
= -The learned advocate who appears in support of this appeal 

s by the plaintiffs contends that the decision of the previous suit 
instituted in 1904 which terminated by the judgment of the 
appellate Court dated the 21st May 1906 does not form a bar of 
res judica. N 

The next ground that he takes is.that the finding of the lower 
appellate Court that the suit was barred by limitation is erroneous. 

. ` Ithink these contentions are well, founded. Now, as to the 


- o9 
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. question of zes judicata it appears to usthat the judgment in. the 
“suit of 1904 is no bar to the. present claim of. the plaintiff for , 
these reasofs—that suit was instituted by the plaintiffs primarily for 
„a declaration that the defendant in that suit. had not the right of 
: easement, claimed „upon the property then in question. The parties 


to that suit were the villagers who. claimed ` the right of easement — 


upon this, property. .The landlords the village Banki, were not 
parties. Nor did they in any sense claim the right which the 
defendants in:that suit elaimed. In fact the defendants. in. that suit 
alleged. that the right of easement which they claimed was based 
upon a grant made by the proprietors of the village Banki. ` There- 
fore it appears from the circumstances that the title which the 
defendants in that suit set up was not any title in themselves 
bus title in the zemindars of the village Banki, who 
were. no parties to that suit. Really that suit was dismissed 
on the ground that it was established to the satisfaction of 
the Court that the villagers were entitled to the right 
of easement claimed’ by them. From the facts which I have already 
stated it is quite clear that there was no ‘determination of any ques- 
tion of title.to this property as between the plaintiffs and the other 
claiming the proprietory right in the village Banki in their zemin- 
dari right. The decision in that suit’ therefore cannot operate as 
ves judicata on the question as to whether the property appertains to 
the plaintiffs or to the proprietors of the village Banki. 


As to the second question it appears to us that the property in 
question is a piece of land covered with water. The user which 
the defendants in that suit set up was the occasional user of the 
water in the exercise of their right of easement. The learned 
Subordinate Judge-found. that the plaintiffs also . possessed the land 
as did the other’ members: of ‘the. public. ` But- the -other mem- 
` bers ‘of the’ public. exercised only ,.the..right of easement- and 
“nothing morèė. ` The proprietor of: a: piece:-of land -over which 
the members of the public“exércise a right’ of-easemént does not 
„lose his.- right to the land a8. proprietor of the land on account of 
the occasional user for the purpose of exercising -the right of 
easement.. Considering. the nature ofthe property. and the nature 
‘of the. user possible. of such property we think the findings of the 
-learned „Subordinate Judge do- not amount, to .any finding that 
the plaintiffs who are the owners ‘of the property were gxcluded 
. fromthe -user of the land in their proprietory: Tight. ; Dv a case 
“ke this: the Possession - óf the patties would" really be determin- 
ed by the question of title. As I have already’ stated. the land i in 
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suit is covered with water. That being so we think the finding 
of the learned Subordinate Judge is not sufficient for the purpose 
of holding that the plaintiffs’ suit was barred by limitation for 
these reasons we think the judgment and decree of the learned 
Subordinate Judge ought to be set aside andthe judgment and 
decree of the Court of first instance ought to be restored with 
costs of this appeal and of the appeal before the Subordinate 
Judge. : . ' 
Cuming, J. Iagree. T 


A. T. M. ° Appeal allowed. 


CRIMINAL REVISION. 


Before Sir Babington Bennett Newbould, Knight, Judge, and Mr. 
Justice B. B. Ghose. 


LAL MEA AND OTHERS 
y. 
THE EMPEROR * 


è ; 
Search by Police— Criminal Procedure Code (Act V of 1898), Sections 165 Cl. 
(5), 166. 


Clause 5 of section 165 of the Criminal Procedure Code, is an extra safe- 
guard to protect individuals against general or roving searches. 


A Police officer conducting a search under section 165 or 166 of the Code of 
Criminal Procedure, should send forthwith to the nearest Magistrate copies of 
the record that he has prepared before undertaking the search. e 

The material facts appear from the judgment of the lower Court, 
which was as follows : 


“The facts of the case are that in August rst there was a big 
burglary in the house of one Tamijaddin Munshi within the juris- 


diction of Chauddogram Police Station Chauddogram. Police started 
e 
& Criminal Revision No. 157 of 1925 against the order of J. M. Pringle Esq., 
Additional Sessions Judge of Tippera, dated the 2nd February, 1925, confirming 
thé order of M. Ahmed Ali, Sub-Deputy Magistrate of Comilla, dated the 18th 
January, 1925. s 


Vor. XLI] , HIGH COURT. 


a case N o. 5 (8) 24 under section! 457/380 Indian Penal Code. Tami- 
jaddin Munshi’s servant and relation Lalmia later on suspected Sami- 
ruddi of Anjara and Lalmia and Alimaddi of Noagao. S. I. Chauddo 
gram, Tabbule issued an enquiry slip Ex. 1 on the strength of this 
information to o/c Laksham to search the house of these people as 
they were resident within the limits of Laksham P. S. Harish Sen re- 
ceived the slip and started for the search on 29. 8. 24 and on the way 
got a letter Ex. 2 from ojc Chauddogram repeating the content of 
Ex. x ‘from Lalmia. HÈ fiit searched the house of Samiruddi at 
Anjiara, where he recovered 9 gold mohars, and several ornaments. 

Samiruddin was sent up for trial and was convicted by this Court 
and sentenced to R. I. for one year. $. I. then proceeded to 
search the other houses, and while searching the house of Alim- 


uddth of Noagoda Abdul Gany and Lal Mea two accused intervened . 


and challenged S. I. about the legality of the search, abused him 
and threatened to insult him. Inspite of that interference S. I. 
finished the search in the house of Alimuddi who absconded then. 
Next he proceeded to Lal Mea's house. Alimuddi's house was 
very close to Lal Mea's house. While S. I. was going towards the 
house of Lal Mea, he told him the object of his visit, and why he 
wantel to search the house. Lal Mea objected toa search, but 
when S. I. would persist in going towards the inner portion of 
Lal Mea’s house, Lal Mea called out for his people to come with 
lathi, they attacked S. I. and his people, and drove them to the 
extremity of the village Noagaon. S. I. then went away, and at Nan- 
galkote drew up his first information and picked up some of the 
names of the accused from Tarak Chowkidar and he came to know 
some during the search in Alimuddi's žavi. 

“There is no elaborate statement by the accused. They all 
pleaded not guilty. Lal Mea says that the search was due to the 
` machination of Hosanali Munshi, his sworn enemy, and all the 
trouble was due to him.” 

e lhe conviction and sentence were upheld by the learned 
Sessions Judge. Against this, this application was made under 
section 435 Criminal Procedure Code by the Accused’ 

Moulvi Muhammed Nurul Hug Chowdhury for the Petitioners. 

No one for the Crown. 

The judgment of the Court was as follows : 

This Rule is unopposed and we have not had the advangage of 
hearing the case argued on behalf of the Crown. The learned 
District Magistrate in showing cause states that he has nothing to 
add to what is in the judgment, In the judgment of the learned 
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CRIMINAL. Additional Sessions Judge the point. of law is fully and ably dis- 

1935.; ` Cussed, But we are not in agreement with thé décigion of the 
pH lower appellate Court as to the éffects of thé non-compliance with 
"NN the provisions of clause (5) of section: 165 of the Code. This is 
Emperor a new provision introduced in the Code, by the Amending Act of 


1923 and it is obviously intended as an extra safeguard to protect 
individuals against general or ‘roving searches. To hold that the 
omission to comply with the provisions of this clause did not affect 
e thé powers of search given to Police Officers under the Code would 
have the effect of rendering this clause in many cases a dead letter. 
We hold that it is essential that a Police Officer conducting a search 
under section 165 or ‘166 of the Code should send forthwith to 
x the nearest Magistrate copies of the record that he has prepared 
before undertaking the search, and as this was not done in the 
present case the conviction of the petitioners for resisting the , 
Police and for rioting with the common object of deterring the 
Sub-Inspector from discharging his duty to search a suspected 

person's house must be set aside. 
We ‘accordingly make this Rule absolute. We set aside the 
conviction and sentence passed on the petitioners and direct that 
théy be discharged from their bail bonds. ‘The fines if paid will 


be réfunded. ' 
A.C. R. C. GE Rule made absolute. 
e 
. ` 
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VoL. ore l ' " HIGH COURT, 


, APPEAL, FROM. ORIGINAL CIVIL. 


a | Before Si Tantik Sondatn Knight, Chief Justice, and 
|. "Sie George Claus. Rankin, Knight, Judge. 


SUDHIR.CHANDRA DASS 
| TENO S gp HPs 
SRIMATI INDUMAT] CHAUDHURANI AND, OTHERS.* 


Breach of frust~Compromise—Caveat withdrawn on i receipe of amount—~Money 
paid on account of bona fide compromise ~ Arrangement during adminis- 


tration by administrator pendente: lite— New case. 


On the rath December, 1904, A died testate leaving his widow B and four 
daughters C, D and others. The will was dated the rith December, 1904. By 
this will he appointed his widow  executrix and another person executor. 
The will stated that the testator gàve verbal ‘authority to his wife to take 
ason in adoption, and he stated in writing that his wife should be compe- 
tent to take C’s son (the pina and failing him any other person in 
adoption: i 

On the 22nd February, 1905, the’ ‘executrix ‘and executor applied for pro- 
bate of the will. D filed a caveat ; and subsequently ‘an administrator pendente 
lite was appointed. On: the; gznd ‘May, 1905, certain, petitions were 
presented, one by the executrix. and .the executor, another on behalf of, 
D, the third on behalf of C,.the,fourth and fifth on behalf of other two 
daughters. D' consented to withdraw her objection . on receipt of Rs. 30000 from 
the executrix and the executor, and certain monthly allowances as provided in 
the will. The result was that on the 24th May, 1905 probate was grant- 
ed in common form ; the administrator, pendente lite was discharged, and 
the widow came into , possession of the estate. ` 


In persuance of the provisions- of. the will, the widow adopted the 


plaintiff om. the 26th April, 1906; and, a ‘monthly allowance was paid to’ 


D for a period of about 6 years. On the 27th April, 1912, the plaintiff 
brought this suit among other things for the administration ofthe estate, 
and, on the 6th May, 1913, a preliminary administration decree was made, 
An advertisement «for creditors was issued ; and, on the 18th March, 1914,D filed 
a claim as a creditor of the estate for arrears of the monthly allowance 
of Rs. 100 and for provision for the payment of the allowance in the future. The 
Assistant Referee after holding an -enquiry made a report to the effect 
that D was entitled to get Rs. 100 a month. from the. estate since the 
death of the testator but that she would not Be entitled to draw her said 


annuity from the estate, which was due to*het since 1318 B. S. unless and; 


until she should. make. good to- thè said estate the sum, of Rs. .30000 
which was ‘paid to her on the 22nd May. out of the said estate : 


# Appeal from Original’ Order No. rri “Of 1924, against the order of Mr. 
Justice C. C. Ghose, dated the rath March, 1924. 
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CIVIL. Heid, that D was entitled to the monthly allowance of Rs. 100 Without 
on making restitution of the sum of Rs.:30000. paid out of the estate. 
peers "* That Rs. 30000, though paid out of the estate, was paid on account 
Sudhir of a bona fide compromise made for the purpose of putting an end to 
ludumati. litigation and it was within the authority of the widow to make it, the arrange- 
ree _ ment being beneficial and a proper one. . 


+ 
ia That even though the administrator pendente lite*was in control of the 
estate on the zand May, 1905, still she, as the widow, was entitled to the 
whole of the beneficial interest in the estate at the time ; and, it would 
be open to her to makethe arrangement. e °’ 


d That it was not open to ‘the plaintiff to assert that the' arrangement 
was. beyond the powers of the widow and was a breach of trust. 


D asserted before the Assistant Referee that Rs. 30000 was not paid out of 
the estate and before the appellate Court that the money was paid in 
pursuance of the family settlement irrespective of the funds of the estate: o 


Held, that D would succeed upon the allegation of the settlement on 
the basis that the money was paid out of the funds of the estate, as the | 
present case should be decided on the facts which had been proved in the 


course of the enquiry. 


Per Rankin, F: That Bas a Hindu widow was entitled to spend what was 
necessary from the corpus as well as from the income ofthe estate to defend 
the right given her by her husband to adopt a son to him. 


Whether the will was bad or good, everything went to the widow herself 

D as the estate of a Hindu widow. The estate was the widow's. She was fully 
entitled to represent it and consequently a payment out of the estate neces- 

sarily meant a payment out of that beneficiary's interest which at the moment 


was the widow's. 
That it was nota family settlement in the strict sense of the expression, 
: . 


That a Hindu widow was entitled to protect the right that her husband 
had purported to give by his will that she should make an adoption and 
to make a compromise in defence of that right provided always that the 
transaction as à whole, was fair and reasonable from the point of view of 


reversioners. 
Appeal by the Plaintiff. 
Suit for the administration of the estate. 
The material facts appear from the judgment. 
Messrs. N. Sarkar and S. K. Chakravarti for the Appellant. 
Sir B. C. Mitter and Mr. S. M. Bose for the Respondent. 
The judgment of the Court was as follows. 


February a Sandegson, C.J : This is an appeal by the plaintiff Sudhir 


— Chandra Dass against the judgment of my learned brother Mr. 
Justice C. C. Ghose which, was. delivered on the teth of March 
e 19 24. : j ! 


Vor, XLMit.] HİGH COURT. 


The facts of this case are, I hope, entirely out of the ordi- 
nary at all events, as far as my experience goes, they are 
unprecedented. 

For the purpose of my judgment it is necessary to state 


the material facts wbich are as follows : 


The question arises with regard to the estate of one Srish 
Chandra Das. He died on the rth day ‘of Deceniber 1904, 
leaving a widow, whose name was Raseswari Chowdhurani his 
eldest daughter was Sarofini Chowdhurani, who was married to 
Bankim ‘Chandra Chowdhury. Sarojini had a son whose name was 
Nirmal Chandra Chowdhury. This son Nirmal was afterwards, 
as I shall have to mention, adopted by Raseswari and he took 
the name of Sudhir Chandra Dass and he is the plaintiff in 
this case. 

The second daughter of Srish Chandra Das was Indumati 
Chaudhurani. She was married to Bepin Behary Biswas. 

The third «daughter was Promila Sundari Chowdhurani who 
was married to a man called Gnanada Nath Roy Choudhuri 
and the fourth daughter was Sukumari Chaudhurani, who was 
married to Sudhirendra Nath Roy Chowdhuri. 

All the four daughters were married at the time of Srish 
Chandra Das’ death. 

Srish Chandra Das made a wil by which he appointed his 
widow Raseswari executrix and one Rajoni Mohan Das 
executor of his estate ; and, the will provided that they should 
be entitlgd as executors to take out probate without security. 

A further provision in the will was that the testator gave 


“verbal authority to his wife to take a son in adoption ; and, he 


stated in writing that his wife should be competent to take 
his first daughters son Nirmal Chandra Das and failing him 
any other person in adoption. 

The will provided that the son so adopted should be the pro- 
prietor of the estate to be left by the testator, and that a 
monthly allowance at the rate of Rs. roo should be paid to the 
testator's first two daughters and that two houses should be 
given to them. 

This will is alleged to have been edel on tha rrth of 
December 1904, a day before the testator died. 

On the 22nd day of February 1905, the executrig and the 
executor applied for probate of the will ; Indumati filed a caveat ; 
and, subsequently administrator ` pendente lite was appointed. l 

On the 22nd day of May 1905, certain petitions were presentéd- 
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we Bat o, a of 


eun. one by the executrix and the - executor, , another , ..on ,". behalf 
"os s: of Indumati, the third on behalf of Sarojini, the fourth on behalf . 
dafir of Sukumari and another one on behalf of:Promila, with*the object of 
M " s withdrawing the objections to the will which had, been raised by 


Indumati and of probate being granted. to., the ‘executors. It is 
- Sanderson, C. Y. not necessary. to refer, in detail * to. the terms of these 
ui ‘petitions, except in the case of the one which . Was anch on 
. behalf. of Indumati, E 
. .In her petition Indumati stated. that, : she, had fou after enquiry 
e „thatit was not possible for her to maintain her objection ; and 
it proceeded, as follows : “Under, these. circumstances it will not 
be good to proceed with. the case and bé harassed and create .dis- 
turbance and, unpleasantness in the.family. So, I, Indumati Dasi 
the objectrix withdraw all objections regarding the will propounded 
-and filed by the applicants, and acknowledge that the will. filed 
in the case is the genpine will of my.father and executed. by him; 
and with .a view. to avoid all costs likely to be incurred in the case 
and harassment to. be subjected to and to establish. cordial rela- 
tionship in the family and as a, consideration for this compromise, 
and in excess of the provisions of the will the executors have made 
, a. proper arrangement . by providing for support maintenance, and 
education of my present and future children. It being i inconve- 
nient to give me. one house in Digbazar under the provision of 
the vill, ‘the executors in lieu thereof have given me two houses 
described in Schedule below for my residence which are to be 
considered as one and they have consented to execute a proper 
document therefor within two weeks of the estate having tome. into 
their hands and they have further agreed to give me my monthly 
allowance of Rs. Too according to the provisions of the will. 
The. result of these petitions Was that on tlie 24th. of May. 1905, 
probate was ' granted to the executrix and executor dn common 
form. 





> 
tor 


. The administrator pondente lite was ; discharged ; a . Raseswarig 
the widow of the- testator, came into possession. of the. estate, - bus af zs 
: A In pursuance, of the provisions of the will, Raseswari - the widow 
adopted the plaintiff on the 26th of April 1906 ; and, a monthly 

f - allowance was paid to. Tndumati. for.a - period of- about “SIX years ; 
it was not until the 27th of April r9r2.that this suit was brought 
by tbe. plaintiff, | the adopted som. The- suit .was brought among 
other things for the administration, of the estate and, on the 6th 
day of May 1913, 4 preliminary , administration decree was made. 
An advertisement for creditors was. issued ; ' and, on the 18th of 


Vor, XLIII.] HIGH COURT. 


March 1914, Indumati filed a claim as a creditor of the estate for 
arrears of the monthly allowance of Rs. roo and for provision for 
the payment of the allowance in the future. 


’ A long period elapsed before anything was done with a view 
to investigating Ind«mati's, claim. We were informed that there 
was litigation in respect of this will, which litigation was instituted 
by a third party, and it was not until June 1921 that Indumati's 
claim, and the claims of others, were referred to the Assistant 
Referee for report. ue 


The “Assistant Referee held an enquiry which occupied a long 
time (as to the proceedings before him I shall find it necessary to 
say a word or two later on) and, on the 25th of April 1922, he made 
a report, the effect of which was as follows, that Indumati Chow- 
dhurani was entitled to get Rs. xoo a month from the estate since 
the death of the testator but that she would not be entitled to 
draw her said annuity from the estate, which was due to her since 
Chaitra 1318 B. S. unless and until she should make good to the 
said estate the sum of Rs. 30,000 which was paid to her on the 
22nd day of May 1905 out of the said estate. _ 


Indumati filed objections to this report: I need not refer to 
them in detail-they are set out in the Paper Book at pages 12, 13 
and 14. 

Those objections were heard by my learned brother Mr. Justice 
Greaves; and, a point was taken before the learned Judge that 
it was not open to him in those proceedings to investigate the 
question Whether the alleged payment of Rs. 30,000 was a breach 
of trust. The learned Judge came to the conclusion that the con- 
tention was right, and that it was not open to him to come toa 
decision on that point, with the result that the learned Judge 
allowed the exceptions and set aside that portion of the report 
which dealt with the impounding of Indumati’s Rs. 100 a month and 
which purported to establish her liability for the breach of trust 
‘with regard to the sum of Rs. 30,000. Then there was an appeal 
from that decision to this Court, and, the Court of appeal directed 
that the matter should be remitted for further investigation by a 
learned Judge on the Original Side and that fe should be at liberty 
to enquire into any of the points which were open to the parties 
in respect of the Assistant Referee’s report. 


e * 
The matter was then heard by my learned brother Mr. Justice C. 
C. Ghose ; and, he came to the conclusion that Indumati was entitled 


to the monthly allowance of Rs. rco without making restitution of 
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the sum of Rs. 30,000 and, it is from that judgment that'this appeal 
has been preferred. 

It seems to me necessary now to state what was the case of 
Indumati at different stages of these proceedings : 

It was alleged on behalf of the plaintiff thaj the executrix T 
the executor. had paid to Indumati, or to her husband on her be~ 
half, the sum of Rs. 30,000 for, the purpose*of inducing Indumati 
to withdraw the caveat which she had entered agaipst the will, and 
it was alleged that such payment wa% a “breach of trust of which 
Indumati was cognisant and that Indumati could not claim any 
further payment of the monthly allowance until she repaid the 
sum of Rs. 30,000. 

Indumati's case at the enquiry before the Assistant Referee 
was that she had not received the sum of Rs. 30,000 and that it 
had never been paid to her or to any one on her behalf; and there 
is no doubt that the proceedings before the Assistant Referee 
were unduly prolonged by reason of the case which Indumati set 
up. 

We were informed that Bankim Chunder who was the chief 
witness on behalf of the plaintiff had been cross-examined for no 
less than eight days at the instance of Indumati. 

When the case came to this Court on appeal from my learned 
brother Mr. Justice Greaves, the learned counsel who then appeared 
for Indumati, admitted that the sum of Rs. 30,000 had been paid 
to Indumati but he asserted that the sum had not been paid out 
of the funds belonging to the estate ; and, in particular he did not 
admit that Indumati had signed the ‘receipt for the Rs. 30,000 
which will be found at page 270 of the Paper Book and which had 
been put to Indumati in the course of the proceedings before the 
Assistant Referee. lthink itis apparent that the reason for the 
learned counsel's refusal to admit that Indumati had signed that 
receipt was that ifit were admitted, it would show that tbe pay- 
ment had been made by the executrix and the executor with money. 
out of the estate ; for the receipt runs as follows: 

“Sreemati Raseswari Chowdhurani and Srijukta Babu Rajani 
Mohan Das executor estate of Babu Srish Chandra Das deceased. 

“Written by Sreemati Indumati Dassee wife of Babu Bepin 
Behari Biswas whose receipt this is. You agreed to pay me the.. 
sum of Rg. 30,000 on the basis of*the settlement arrived at in the 


l probate case No. ¥ of 1905 &c., I grant you this receipt having 


got payment of the said sum of Rs. 30,000 dated 22nd day of May 
1905 Corresponding to 8th Jaistha, 1312 B. S.” 
z * 


3 
. 


zT 
&, 
- 
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It purports to be written by Gagan Chandra Ghose, pleader 
and to be signed at the side by Indumati. 

The effect of the decision of this Court, $on appeal from my 
learned brother Mr. justice Greaves was that the main question 
" which was to be decided by the learned Judge on the further hear- 
ing was whether the. sum "of Rs. 30,000 had been paid out of the 
estate, although any otlter question which might be available to 
the parties on the pbjections to the report could be investigated. 

My learned brother Mf. Justice Ghose, found that the money 
was paid -ut of the estate. He came to the conclusion that there 
was a family settlement arrived at, for the purpose of putting an 
. end to possible litigation; that Raseswari was not only the exe- 
cutrix but also the widow of the deceased and that the settlement 
was within the authority of the widow and that it wasa settlement 
which was arrived at to preserve the harmony, affection and honour 
of the family and that it was a dona fide and fair compromise. 

When the case was argued, on the hearing of this appeal, the 
learned counsel who appeared for Indumati, admitted, as he was 
bound to admit, that the sum of Rs. 30,000 had in fact been paid. 
He further admitted that the receipt, which had been denied by 
Indumati at the hearing before the Assistant Referee and which 
had not been admitted. by the learned counsel when the case first 
came to the appeal Court was signed by Indumati. The learned 
counselíor Indumati, however, still argued that the money had 
. not been paid out of the estate and he contested the learned 
Judge's finding to that effect. He further argued that even if the 
money were paid out of the estate it was a bona fide compromise 
made for the purpose of putting an end to litigation and it was 
within the authority of the widow to makc it: that many years 


had elapsed before any proceedings were taken to contest that. 


settlement; that it was made by the widow after consulting people 
who were competent to advise her; and, consequently he argued 
that the appeal ought not to succeed. 

The first question on the merits of the appeal, is whether the 
money was paid out of the estate. 

In my judgment it is clear that the money, was paid to Indumati 
or to her husband on her behalf on the 22nd day of May 1905, 
that the executrix and the executor had not got sufficient funds 
of the estate at the time: that it Was raised in the mannqg which 
is set out in the learned Judge’s judgment; that the widow Rases- 
wari had herself advanced Rs. 4696 that Bankim Chandra Saha 
through his wife, advanced Rs. 303 odd annas, and that Rs. 15,000 
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and Rs. ro,ooo were raised elsewhere: and, I have no doubt that 
on or about the sth of October 1905 the parties, who had advanced 
the moneys were repaid out of the moneys of the estate. Whether 
the money was actually paid in cash or whether the transaction. 
was effected or completed by making entries to the credit of the ' 
different parties, against which they were entitled to draw, to my 
mind is ‘of no importance in this case. 1 am convinced that the 
arrangement was that Rs. 30,000 should be paid to  Indumati, 
that she should withdraw her opposition fo the will and that even- 
tually the money should be paid out of the funds of the estate. 
It is obvious that it was to the interest of Raseswari to be in a 
position to establish the validity of the will. It is also obvious 
that Bankim, whose son was to be adopted by the widow, would 
naturally be anxious to see the validity of the will establishtd : 
on the other hand, Indumati, if the validity of the will could be 
impugned, would benefit thereby; because if Srish Chandra Das 
died intestate, the widow would succeed to a widow’s interest in 
the estate, and after her death the daughters would succeed to 
the estate; and, under those circumstances I have no doubt that 
Bankim, the widow, Indumati and her husband and the executor 
entered into the arrangement to which I have referred. Whether 
the money was paid out of the estate on the sth of October 1905 
or on some other date, to my mind, is of no importance whatever, 
having regard to the arrangement, which was undoubtedly made on 
or about the 22nd day of May 1905. 

The other part of the case to which itis necessary for me to 
refer is whether the learned Judge’s conclusion as to the arrange 
ment should be upheld. 

I have had some doubt as to whether Indumati should be 
allowed to succeed upon the allegation of the settlement, on the 
basis that the money was paid out of the funds of the estate, because 
it is clear from the petition which was filed against the finding of 
the Assistant Referee, that she was asserting that the money had 
not been paid out of the estate as for instance, she stated that 
the Assistant Referee erred in holding that the sum of Rs. 30,000 
was paid to her on the 22nd day of May 1905 out of the estate. 
She further asserted that the Assistant Referee erred in holding 
that the money was paid out of the estate on behalf of the exe- 
cutors and was paid to buy off hef opposition to the will whereas | 
he should have held upon a true construction of the petition of 
compromise thatit wasa settlement of family disputes amongst 
the members of the family brought about by friends and relations 

v. 
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and for the good of the tamily and the estate, and for the purposes 
set out in the consent petitions filed by .Indumati and by the exe- 
cutor and executrix on the 22nd May 1905. 

Therefore, it seems to me that the case which Indumati was 
asserting was first qf all that the money was not paid out of the 
estate, and, secondly that the money was paid in pursuance of the 
family settlement irrespective of the funds of the estate. 

I have come tg the conclusion however that, this case ought to 
be decided upon the facts which have been proved in the course 
of the enquiry. 

The question whether Indumati ought to be mulcted in costs 
or deprived of costs by reason of the false case which she set up is 
another matter: but for the purposes of doing justice between 
the* parties, in my opinion we ought to decide the case on the’ facts 
as the learned Judge found them and as I think they ought to be 
found. 

I have already stated that I am convinced that the sum of Rs. 
30,000 in effect was paid out ofthe estate. lam also satisfied 
that the arrangement, which was made, was within the powers of 
Raseswari, who was the widow of the testator and that it was a 
beneficial and certainly not an improper arrangement. 

It was argued by Mr. Sircar on behalf of the appellant that at 
the time this arrangement was made, Raseswari had no control 
over the estate because a caveat had been entered by Indumati 
and an administrator pendente lite was in control of the estate. 
That may be. But it seems to me, there are two answers to that 
argument: in the first place the arrangement may very well have 
been made by the widow knowing that if it were carried out the 
administrator pendente lite would be discharged and she and her 
co-executor would obtain control of the estate. In the second 
place, even though the administrator pendente Lite was in control of 
the estate on the 22nd day of May 1905 still she, as the widow, 
¿Was entitled to the whole of the beneficial interest in the estate 
at the time ; and, it would be open to her to make the arrangement 
to have referred. 

. It is 'also material to point out that as a result of the arrange- 
ment, which was arrived at by the widow and her co-executor, the 
validity. ofthe will was, for the time being at all events, established 
and that the widow was able to adopt the plaintiff as the son of 
the deceased man. If the validity of the will had not been esta- 
blished, it might well be that there would have been little or no 
evidence of any authority vested in the widow to adopta son. In 
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Civi. consequence of this arrangement the validity of the will was esta- 
Ra , blished and the right of the widow to adopt a son was made clear, 
Sudhir and, it hardly lies in the mouth of the plaintiff, Who becomes 


entitled to the estate by means of the arrangement, which the 
gis widow made to come forward at this late ‘stage and assert that 
Sanderson, C. 3. the arrangement was beyond the powers, of the widow and 
Do was a breach of trust. . 
The result is that in my judgment on the facts of the case 
the appeal fails and should be dismiseed* 

° When this matter was before the appeal Court, on the 
previous occasion, Mr. Justice Richardson and I disposed by our 
order of the costs of that appeal, but we left it to the learned 
Judge, who would hear the case on further consideration to 
decide as to what should be done about the costs of the 
proceedings before the Assistant Referee and of the proceedings 
before my learned brother Mr. Justice Greaves. But my learned 
brother Mr. Justice Ghose has not dealt with those costs and we 
have been asked by the parties, instead of remitting thè 
matter to the learned Judge to deal with their costs in this Court. 
It is clear that the proceedings before the Assistant Referee were 
prolonged to an excessive degree in consequence of the false case 
which Indumati set up and by the course which those represent- 
ing her took. It would perhaps be strictly proper to direct that 
she should pay the costs of the issuesin respect of which she. 
failed, but it would be difficult for the Taxing Officer to arrive at 
any satisfactory conclusion on that basis ; and, therefore we are 
of opinion that the proper order to make with regard to the 
proceedings before the Assistant Referee is that Indumati should 
pay half the costs of the plaintiff in respect of those proceed- 
ings. l 

The proceedings in this appeal have been prolonged and 
the Paper Book has been increased in size in consequence of the 
case put forward by Indumati and the attitude adopted by her, 
advisers before the Assistant Referee ; in the proceedings before 
my learned brother Mr. Justice Greaves, Indumati took the point 
that it was not open to the learned Judge to investigate the 
question of the alleged breach of trust a point which was given 
up by her learned counsel in the Court of appeal. We are, . 
therefore, of opinion that each patty should pay his or her own 
costs in respect of the proceedings in this appeal and before Mr. 
Justice Greaves. 

We do not interfere with the order of Mr. Justice Ghose as 
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regards the costs of the proceedings before him because the matter 
was within his discretion. 

We havé been informed that a receiver, appointed by the 
Court is in possession of the estate. 

The receiver therefore will be at liberty to set off the costs 
payable by Indumati £o the'plaintiff against the arrears of allow- 
ance due to Indumati. . 

The receiver will also be at liberty to proceed to pay the 
monthly allowance to Indumati as it accrues due. 

Rankjn, J: I agree. 

This question arises in course of a suit brought in 1912 for 
the administration of the estate of the deceased Srish who died 
on the rath of December 1904. The matter was raised in 
' yeafs which are comparatively recent and a very long time 
after the actual events had come into question. 

The question has been smothered in contentions which, in 
my judgment, come to nothing: and I propose to state shortly 
(disregarding the contentions which come to nothing) the position 
as Isee it. When the testator died he had been in an extre- 
mely dangerous state for some little time. The learned Judge 
has made a reference to these matters, and it has been objected 
that the facts mentioned by him were not properly proved 
but it turns out that it was brought to the notice of the 
learned Judge that the whole question of the validity of this 
will was the subject of a litigation which came up to this 
Court and was disposed of by a judgment which is reported. 

I propose to mention only two facts which seem to me 
to be important. | 

One is that, although the deceased "appears to haye given 
some instructions for the will in time, at the actual moment 
when he signed the will he was unable to do more than sign 
his initials and he was in such a state of mind that he was not 
probably able to make a good will if he had :not given his 
instructions before. The actual proof of those facts it is not, 
Ithink necessary to worry about, because there is nothing to be 
gained by sending this case back in order that the ultimate 
decision of this Court with regard to this will might be formally 
proved. The testator having died at the end of 1904, we know 
that a violent dispute arose betwéen Raseswari-the widow and 
the daughter Indumati. We know that Indumati entered a caveat 
and we know that it was only upon her withdrawing the objections 
that in May 1905 this will could be proved in common form. 
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Cit. The testator had four daughters, all of them married. Promila 

1925. ] and Sukumari appear to have been married to husbands who were. 
Sudhir comparatively well off. .Indumati and Sarojini were ntt so happily 
A circumstanced and accordingly the.testator by his will gave to each 


of those two daughters a house and an anuity of Rs. roo a month 

Rankin, F. It seems that Indumati's husband Bipitt Behari Biswas had been. 

living with the testator who paid all his expenses and generally kept 

him and his family Indumati when her father died became dis- 

tinctly objectionable apparently to her mother and distinctly hostile 

e to the will. The younger daughters had nothing.to get from the 

T will. The eldest daughter Sorojini had a son Nirmal who was likely 

if the will stood to inherit the whole property, but Indumati and 

her husband were likely to be much worse off in these circumstances 

after her father's death than they had been before. It is in evidence 

apparently that a very objectionable family dispute took place and 

it is quite clear that Indumati was not minded to'let this will 

be established if she could help it, and she was prepared 

apparently to do whatever was possible to prevent her right, 

after her mothers death, being brought to an end by any 
adoption. 


In these circumstances, the position was this: Raseswari-as a 

Hindu widow, was, in my judgment, certainly entitled to 

spend what was necessary from the corpus as well as from 

the income of the estate to defend the right given her by 

her husband to adopta son to him: Of that I- imagine there 

can beno doubt. Bankimand his wife Sarojini were plainly 

s very anxious that the will should be established and tliat Nirmal 
should be adopted. 

Bankim in giving his: evidence before the Assistant Referee 
professed to have known very little about the settlement to 
have taken no part in the arranging of the settlement but 
merely to have had the good fortune to have been present 
when certain transactions were actually carried out. That is. 
all nonsense. It is perfectly plain from the circumstances of this 
case that the moving spirits with regard to this compromise 
were Bankim and Sarojini acting on behalf of Nirmal. As a 
matter of fact, books of account show that a telegraphic draft 
of Rs 15,000 was sent in his name to Dacca for the purpose 
of this settlement. It is equally* plain that a small sum of money - 
of Rs. 300 odd that was necessary to-a make up the Rs. 30,000 
was provided, after asome little trouble, by Bankim or on his 


account. So far as the third daughter was concerned, we know this, 
b 
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that her husband who appears to be a gentleman of some posi- 
tion was one of the many well-wishers of the members of the 
family who, " Bankim admits, were anxious that this matter should 
be settled by a private arrangement and without litigation. 

As regards the fourth daughter all we know is that when the 
time came, she too presented a petition to facilitate probate 
being granted of this will and presented it, as it happened by 
the same pleader who was acting for Sarojini on the 22nd day 
of May. Itis perfectly Cleaf that Indumati's objection to the will 
was .notorious to the family, if not to the whole neighbourhood. 
At no time does it appear that the two younger sisters or any one 
on their behalf made any objection to what had happened. It is 
perfectly plain that they would know what happened and would be 
l very anxious indeed to ascertain how these disputes between 
sisters were to be brought to an end. In these circumstances, 
we find that on the 22nd day of May there is in the petition of 
Indumati a statement that “as a consideration for this compro- 
mise, and in excess of the provision of the will the executors 
have made a proper arrangement by providing for support, 
maintenance and education of my present and future children." 
Then the petition goes on to state that whereas it was inconveni- 
ent to give her one house in Digbazar the executors were to 
give her two houses which should be considered as one. 


Now, there was a compromise. It was not necessary to get 
the approvalof the Probate Court for that compromise. It was 
apparently eot thought necessary to be frank in telling the Court 
what that compromise exactly was ; but that there was a compro- 
mise is perfectly clear and it-is obvious that there would be no 
use in compromising such a matter with one person unless all the 
people who were likely to object to this will could be brought into 
the compromise. Now, what took place was, in my judgment, 
this. With the knowledge and at the instigation of all the peo- 
pte certainly of all the daughters and their husbands these 
executors—the widow and Rajani agreed to find Rs. 30,000 to buy 
off Indumati’s objections. That it was ever ‘dreamt by any one 
that the Rs. 30,000 should not come out o$ the estate I do not 
believe for a moment, in particular forthe reason that there was 


no other fund that it could come out of. That it did come. 


out of the estate is also, I think, clear. But the position fas that 
an ‘administrator pendente lite was in charge of the assets and 
the compromise took effect the administrator was to clear off, to 


wind up his management and gẹ. Accordingly, in order that Indu- 
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mati might not be given a mere promise, the arrangement "which 
appears inthe books was made to the effect that money was 
scraped up from four diflerent sources. One of them was the 
Calcutta branch of the banking business itself; another was a 
sum of money lent by a stranger ; Raseswagi lent some of her 
own, and Bankim lent -the remainder. That+having put up and 
probate having been granted the books prove to demonstration 
that the estate before the end of that financial year made 
records in its books whereby it agSumed liability for that 
Rs. 30,000. So far as itis possible to say, everybody acted upon 
that assumption atleast till 1912. 


In these circumstances, there has been much unnecessary 
dispute about whether this was a settlement on behalf of the 
estate ora settlement on the personal responsibility of the 
executors. It is quite clear that gua executors it was a breach 
of trust for the widow and Rajani to spend the testator’s propepty 
in buying off disputes about this will; and, if' the matter had 
ended there, there would , be no difficulty. But in -this case, 
whether the will was bad or whether it was good, everything went 
to the widow herself as the estate of a Hindu widow. The estate 
was the widow's. She was fully entitled to represent it and 
consequently a payment out of the estate necessarily means, as 
things stood, a payment out of that beneficiary's interest which 
at the moment was the widow's. There is nothing to be gained 
in endeavouring to make the distinction as between personal 
responsibility and whether the money was coming at of the 
estate. 


The next thing is this. The widow had a limited interest. 
If this were a case in which that limit was got over by showing 
that the widow had obtained consent of all the -nearest rever- 
sioners the transaction certainly could not upon | this., evidence 
be supported in that way. The reversioners after the widow were 
the four daughters who, again, were limited owners. You do not 
come to an unlimited owner until you find out who was the per- 
son who on the death of the four daughters, if there was no adop- 
tion, would take the succession. If there was anything wrong in 
the widow’s action you cannot cure it in that way. Iam 
not prepared to say that the matter can be put beyond reach 
of controversy by regarding itasa family settlement in the strict 
sense of the expression, because who the parties to the settlement 
were, or what the terms were, I think was not satisfactorily 
proved : but you have, I think, to*examine this matter on the 
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footing that a Hindu widow was entitled to protect the right that her 


husband had purported to give by his will that she should make | 


an adoption and to make a compromise in defence of that 
right provided always that the transaction,’ as a whole, was 
fair and reasonalje from the point of view of  reversioners. 
Looking atitin that way, the consent of the other members 
of the family carries sone a very long way indeed towards the 
validity of this compromise. So far as I can see, it was a 
reasonable compromi$e ewhich appeared to the members of 
the family at the time as such. Bankim and Sarojini were most 
anxious that their son should be adopted. The younger daughters 
were not inthe least anxious to preserve their possible right 
after their mothers death.  Indumati alone was anxious to 
pfevent Nirmal from becoming the adopted son ; and the widow, 
in these circumstances, having apparently taken all the 
advice she could by this compromise permitted Rs. 30,000 for 
the sake of family peace and dignity to come out of the estate 
which if she chose, would be hers during the whole of her life 
time. ` i 

By these means Bankim and Sarojini’s son was adopted. He 
was adopted in 1906 entirely on the strength of this probate 
long before anybody ever thought of seeking a revocation ; and, time 
goes on till 1912 when, he being still a minor, a serious dispute 
in the family arose. Then the will is attacked ; it is set aside and 
it is proved finally after a great deal of controversy and a very 
expensive litigation the result of which must for long have 
been uncertain. ; 

That being the picture which you get from the evidence of 
the case we are only concerned not with whether Indumati’s 
allowance should be stopped to answer this debt of Rs. 30,000 
to the estate. We are not concerned with the rights of the 
creditors at all. It isa pure question as’ between the beneficia- 
ries of the estate. The order for administration was not made 
till 1913 and itis no part of the intention ‘of such an order to 
rip up all previous transactions or to make people put back money 
unless itis established that the transaction was invalid. It seems 
to me, in these circumstances, that for Sudhir who has become 
the proprietor of the estate and executor of this will to say in 
course of this suit that Indunfati’s Rs. roo a month, should be 
stopped because the transaction of 1905 was invalid and a 
breach of trust is a contention which requires better evidence 


than we have got. The evidence of Bankim has much in it to show 
: 2 


- 


CIVIL. 





1925. 
warned 
Sudhir 
Ve 
Indumati. 


Rankin, 3. 


20lI 


202 THE CALCUTTA LAW JOURNAL. (Vou. XLII. 


vat that the transaction was perfectly reasonable and fair. He cer- 
1925. tainly thought itso and the family thought it so, and for many 
Sudhir * years it was acted upon. In these circumstances, akhough I am 
MEE bound to say that Indumati and her advisers by refraining as 
— long as possible from having any dealings with the obvious truth 
Bani. ofthe matter have placed their case én great jeopardy, I do not 


hold it proved that she owes Rs. 30,000 ,to the estate or that 
her allowance can be set off against the debt. I think, therefore, 
inithe end that that judgment of thelgarned Judge on this matter 
e should be upheld. 
* H. N. Dutta : Solicitor for the Plaintiff Sudhir Chandra Dass. 
l T. N. Chatterjee : Solicitor for the Defendant. 


A. T. M. Appeal dismissed. 
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mem KING-EMPEROR.* : 


Good behaviour — Criminal Procedure Code (Act V of 1898), Sees. 109, 118.— 
Suurce of livelihood —' Give a satisfactory account of himself. 


The accused is liable to have an order passed against him under sec- 
tions rog and 118 of the Code of Criminal Procedure, if the »evidence dis- 
closed that he had been brought within the terms of either branch of sube 
section 109 (b) and section 118. : " 


The salutary provisions of section 107 of the Code of Criminal Procedure are 
so stringent that it may be made an engine of oppression unless care is 
taken by Magistrate to prevent its abuse. The object of the section is ''to 
enable Magistrates to take *action against suspicious strangers lurking within 
their jurisdiction! : Satis v. Emperor (1). But merely to be penniless. or out 
of work, is not an offence. : i 

. l , l 

& Criminal Appeal No. 747 of 1925, against the order of A. Z. Khan Esq,. 

3rd Presidency Magistrate, Calcutta, dated the 2oth October, 1925. 


(1) (1912) I. L. R. 39 Calc. 456 ; 15 C. Le J. 396. 
e 
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Persons should not be exposed to proceedings under section 109 (b) 
of the Code of Criminal Procedure merely because they cannot givea 
satisfactory aepount of the manner in which they are eking out a precarious 
existence : Firu v. King-Emperor (1). 

If a person is unable to prove the source of his livelihood, he.should not be 
ordered to execute a boad under sections 109 and 118 unless there is reasonable 
ground for suspecting that he is sustaining himself by some dishonest means. 


lf proceedings under section 109 (b) are taken against a person because he 
"cannot give satisfactory account of himself", the Magistrate will not be justified 
in passing an order under sedtioner18, merely because the accused is unable to 
prove that he spends his time or at least his leisure hours in a satisfactory manner : 
Sharif Ahmad v. King*Emperor (2). In such a caset he prosecution must satisfy 
the Magistrate that suspicion that he is living dishonestly attaches to the 
accused because of his failure to give a satisfactory explanation when called upon 
to account for his presence in the place where hetis found, e.g. if he fails to account 
for being discovered in the company of persons living a dishonest or criminal life, 
or detected in some place where he has no legal right to be. 


The appellant was accosted at 10. 30 a. m. by a police officer, and he was 
unable to satisfy the police that he was doing any work, orto provide them with 
the address of any place where he was residing. The only information which 
he gave to the police to account for his presence on that morning was that two 
or three days previously he had come to Calcutta from Tatanagar. He was 
straightway taken to.the Thana, hauled up before a Magistrate, remanded pending 
enquiries and under sections 109 and 118 of the Code of Criminal Procedure order- 
ed to execute a bond forRs. 100 with one surety for Rs. 100 to be of good beha- 
viour for one year. From the evidence adduced before the Magistrate it appeared 
that nothing was known concerning the accused at Tatanagar; that previously 
an order had been made against him under sections 109 and 118, and that he had 
been convicted for an offence in connection with the sale of opium. Further 
it was statdf that on several occasions he had been arrested under section 54 
Criminal Procedure Code but in each case the charge against him had been dis- 
missed. He was also suspected by the police of pilfering from motor cars. On 
the morning when he was arrested, however, his conduct appeared to be innocu- 
ous, and his presence there did not give rise to suspicion : 


Held, that the order passed upon the appellant could not be sustained in 
law. 
e Appeal by the Accused under section 410 of the Code of Cri-. 
minal Procedure. 


No one appeared for the Appellant or for the Crown. 
The judgments of the Court were as follows : 
"Page, J. On the 6th September 1925 at 10-30 in the forenoon 


the appellant was accosted by @ police officer in Lindsay Street, 
Calcutta. He was unable to satisfy the police that he was doing 


(1) (1925) 41 C. L.'T. 142. (2) (1911) 12 Cr. L, J. 536 ; 8 A. L. J. 1097. 
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any work, or to provide them with the address of any place 


"where he was residing. The only information which he gave to 


the police to account for his presence in Lindsay Street on that 


morning was that two or three days previously he had come to 


Calcutta from Tatanagar. He was straightway taken to the thana, 
hauled before a Magistrate, remanded pending enquiries, and on 
the sth October r925 under sections rog amd r18 of the Criminal 
Procedure Code ordered to execute a bond for Rs. roo with one 
surety for Rs. roo to be of good &ehfÜviour for one year and in 
default to suffer simple imprisonment for one year or, until the 
security was furnished. ‘The question which falls for determination 
is. whether there was sufficient evidence to justify the order which 
was passed. 

Under section rog of the Criminal Procedure Code ‘“Wherfever 
a Presidency Magistrate, District Magistrate, S. D. M. or Magis- 
trate of the first class receives information that there is within 
such limits (Z.e. the local limits of such Magistrate’s jurisdiction) 
a person who has no ostensible means of subsistence, or who can- 
not give a satisfactory account of himself, such Magistrate may, 
in manner hereinafter provided, require such person to show cause 
why he should not be ordered to execute a bond with sureties, for 
his good behaviour for such period not exceeding one year as the 
Magistrate thinks fit to fix". The provisions of section 109 (b) 
being disjunctive the accused was liable to have an order passed 
against him under sections rog and 118 if the evidence disclosed 
that he had been brought within the terms of either branch of 
sub-section 109 (b) and section 118. From the evidence adduced 
before the Magistrate it appeared that nothing was known concern- 
ing the accused at Tatanagar ; that previously an order had been 
made against him under sections 109 and rr8, and that he had 
been convicted for an offence in connection with the sale of opium. 
Further it was stated that on several occasions he had been arrest- 
ed under section 54 Criminal Procedure Code but in each cage 
the charge against him had been dismissed. He was also sus- 
pected by the police of pilfering from motor cars. On the morning 
when he was arrested, however, his conduct in Lindsay Street appear- 
ed to be innocuous, and his presence there did not give rise to suspi- 
cion. Now, Iam not disposed to place restrictions upon the discre- 
tion of g Magistrate in administeting section rog, but the statutory 
provisions of this section are so stringent that it may be made an 
engine of oppression unless care is taken by Magistrates to pre- 


‘vent its abuse. The object of the section is “to enable 
s 
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Magistrates to take action against suspicious strangers lurking 
within their jurisdiction" :—Satisk Chandra Sarkar v. Emperor (1). 
But merely fo be penniless or out of work is not an offence. Many 
an honest’ man may find himself in either predicament, and in a 
country where there, are workless people but no work-houses, and 
casual labourers but no casual wards, if it were the law that persons 
are exposed to proceeditgs under section rog (b) merely because 
they cannot give „a satisfactory account of the manner in which 
they are eking outa précarfbus existence, the Magistrates’ hands 
would be full indeed, and much injustice might be done fo innocent 
persons ; see Piru v King-Empeor (2). In my opinion, however, 
that is not the meaning or effect of sections Iog (b) and 118. As 
I construe the provisions of these sections if a person is unable to 
profe the source Of-his livelihood he ought not to be ordered to 
execute a‘bond under sections rog and 118 unless there is reason- 
able ground for suspecting that he is sustaining himself by some 
dishonest means, for such an order can only be made where “it is 
necessary -for keeping the peace or maintaining good behaviour". 
Again, if proceedings under section rog (b) are taken against a 
person because he “cannot give a satisfactory account of himself”, 
in my opinion, the Magistrate would not be justified in passing 
an order under section 118, merely because the accused is unable 
to prove that “he spends his time or at least his leisure- hours in a 
satisfactory manner" [per Chamier J. in Sharif Ahmad v. King- 
Emperor (2)|. In such a case the prosecution must satisfy the 
Magistrate that suspicion that he is living dishonestly attaches to 
the accused because of his failure to give a satisfactory explaza- 
tion when called upon to account for his presence in the place 
where he is found ;.e.g. if he fails to account for being discovered 
in the company of persons living a dishonest or criminal life, or 
detected in some place where he has no legal right to be. But 
the poor and the outcast and the old offender must somewhere 
liye and move and have their being, and, in my opinion, the appel- 
lant who during the morning of 6th September 1925, was passing 
the time. in Lindsay Street to all outward appearances innocently 
and in a manner void of suspicion was not brogght within the ambit 
of sections tog (b) and 118 merely because he was unable to 
prove that he was working for his living. Tf the order under appeal 
were upheld an-old offender would be at the mercy-of thespolice, 


(1) (1912) L. R. 39 Calc. 456 ; 15 C. L. J. 396. 
(2) (1925) 41 C. LI. J. 142. 
(3) (1911) 12 Cr. L. J. 536; 8 A. B. J. 1097. - 
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CRIMINAL. for any ill-disposed police officer would be able to deprive him of 
1926 j personal freedom and procure his return to jail as his caprice or 
Vicar fancy moved him. For these reasons I am of opinion that the 


order passed upon the appellant in this case cannot be sustained 
in law, and must be set aside. The appellantewill be released. 


* 


v. 
King-Emperor. 


— t 


at Mukerji, J :—1 agree. 
A. T. M. Appeal allowed. 


APPEAL PROM ORIGINAL CIVIL. 


Before Sir Lancelot Sanderson, Knight, Chief gues and 
Mr. Justice Panton. ` s 


Civit. SUDHIR CHANDRA DASS 
1925. Y. 
d i 
May, 29. SRIMATI INDUMATI CHOWDHURANI AND OTHERS.* 


Appeal to Privy Council—Substantial question—Cioil Procedure Code (Act V 
of 1908), Sec. rr0—Adjudicating on true facts—Hindu. widow, if 
can compromise. l 
A Hindu widow is competent to make a compromise®with the other 

members of her husband’s family for the purpose of procuring peace in the 

family and to prevent the estate being wasted in litigation, the compro- 
mise being reasonable ; the mere fact that she is an executrix will not prevent - 
her from making the compromise. 

The question as to Hindu widow gua executrix can compromise, is not a 
substantial question within the meaning of section 110 of the Code of Civil 
Procedure, : i : toa ui 

“A Court is not prevented from ‘adjudicating upon true facts. 


Application for leave to appeal to His Majesty in Council 
by the Plaintiff usder section rro of the Code of Civil 
Procedure. m 

Mr. N. Sircar for the Petitioner. 

: Afr. S. M. Bose and Mr. Bimala Charan Deb for the Opposite 
arty. 


* Application for leave to appeal to His Majesty in Council in Appeal from 
~ Original Order No. 111 of 1924. . 
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The judgments of the Court were as follows : CIVIL. 
Sanderson, C. J: This is an application by the plaintiff, | 1925. 
Sudhir Chandra Dass, for a certificate that the case is fit for appeal Sudhir 
to His Majesty in Council, NR 
à . : : Indumati. 
The judgment against which it is desired to appeal was del- 
vered by my learned brother Mr. Justice Rankin and me, on the mon 


18th of February 1925. * That judgment affirmed the decision of my . 
learned brother Mr. Justice C. C. Ghose who tried the case. It 

is, therefore, necessary fbr ethe plaintiff to show that there is a 
substantial question of law involved in the appeal. . 

The facts are set out in the three judgments which were delivered 
in this case, and it is not necessary for me to repeat them. 

There is no doubt that a compromise was made with the 
objéct of settling a serious family dispute which had arisen 
by reason of Indumati's action in disputing the will of Srish 
. Chunder Das. The compromise was arrived at on or about 
the 22nd of May, 1905. Indumati’s opposition to the grant of 
probate was withdrawn, and probate was granted on the 24th of May 
rgos and the administrator pendente lite was discharged. The 
plaintiff was not adopted by the widow Raseswari until the 26th 
of April 1906. 

I refer to two or three passages in the judgment of my 
learned brother Mr. Justice Rankin with a view to showing what 
the position was. They are as follows: The first passage is, 

"Raseswari as a Hindu widow, was, in my judgment, certainly 
entitled to spend what was necessary from the corpus as well as 
from the income of the estate to defend the right given her by her 
husband to adopta son to him. Of that'I imagine there can 
be no doubt.” 

Another passage is as follows: "* Now what took place was, 
in my. judgment, this: with the knowledge and at the instiga- 
tion of all the people—certainly of all the daughters and their hus- 

ebands, these executors the widow and Rajani agreed to find 
Rs. 30,000 to buy off Indumati's objections. That it was ever 
dreamt by any one that that the Rs. 30,000 should not come 
out of the estate Ido not believe for a ,moment ; in particular 
for the reason thatthere was no other fund thatit could come 
out of. That it did come out of the estate is also, I think, 
clear. But the position was that an administrator pendente lite 
was in charge of the assets and when the compromise took effect 
the administrator was to clear off, to wind up his management 
and go. Accordingly, in : order that Indumati might not be 
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Civit. given a mere promise, the arrangement which appears “in the 
1925. . books was made to the. effect that money was scraped up 
Mean from four different sources." e . 

Sudhir D a 
T Then the learned Judge, said, “ But in this case, whether 

Indumati, : 





the will was bad or whether it was good, everything went 
‘to the widow herself as the estate of a Hindu: widow. The estate 
' was the widow's. She was fully entitled to represent itand 
consequently a payment out of the estate necessarily, means, as 
things stood, -a payment out of that fenéficiary's interest which 
at the moment was the widow's. There is nothing to be gained 
in endeavouring to make the distinction as between a personal 
responsibility and whether the money was coming out of the 
estate.” 


Sanderson, C. 9. 


Lor n 


Another passage is as follows : 

4 But you have, I think to examine this matter on the footing 
that a Hindu widow was entitled to protect the right that her 
husband had purported to give by his will that she should make 
an adoption and to make a compromise in defence of that 
right provided always that the transaction, as a whole, was fair 

ž and reasonable from the point of view of reversioners." 


On the hearing of this application it was admitted on behalf 
ofthe plaintiff that Raseswari, in her capacity of Hindu widow, 
was competent to make the compromise. 

It was alleged, however, that she was the executrix of the. will 
and that she and the executor made the compromise in the 
capacity of executrix and Executor. e 


` Both the Courts have found that the compromise was made 

by the widow and the other members of the family for the purpose 

of procuring peace in the family. and to prevent the estate being 
wasted in litigation, and that the compromise was a reasonable 

one. It being'conceded that the widow was competent to make 

the compromise, the question is whether the mere fact that the e 
widow was executrix of the wil would prevent her entering 

into the compromise, having regard to the fact that she was 

entitled to the whole of athe estate. 

. Iam of opinion that the -mere fact that she was executrix 

would not prevent her making the compromise and in my judg- 

ment there is no substantial question of law involved in this 


point. ' ; 
The other point raised was that the appeal Court ini the trial 


« Court should not have decided the case on the grounds set out 


+ 
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inthe judgments by*- reason of the attitude which was adopted by 
Indumati before the Assistant Referee. - 


The claim’ of Indumati was made in the suit for the adminis- 
tration of the estate in respect of the monthly allowance of 
Rs. roo provided fof her by thé will, and the claim was referred 
to thé ‘Assistant Refereé. The issue was raised that she had 
received Rs, “30,000 out of the estate which she should not be 
allowed to. retain ahd thgt she was not entitled t to the allowance 
until she: Teturried that sui. 


In the first. B she denied the — of the money. Ata 
subsequent';stage, however, the receipt of thé sum was admitted : 
and, a special order was made as to the costs by reason of 
the*course adopted .by Indumati. I see no reason why the 
Court should be prevented from  adjudicating upon the true 
facts as found by both the Courts. There is a concurrent find- 
ing of fact by the trial Court and the appeal Court, and both of 
them have held that it has not been proved that Indumati owed 
Rs. 30,000 to the estate ; and, consequently that she is entitled 
to the monthly allowance. 


In my judgment theré is ho substantial question of- law involv- 
ed in the appeal: and this application must be dismissed with 
costs. MEL 


Panton 7: Iam of the same opinion. - 


It is necessary to determine whether the appeal referred involves 
any substantial question of law within the meaning of section 
rro of the Code of Civil Procedure. 


It is argued in the first place that a question of this nature arises 
from the fact that my learned brothers have adopted a case which 
was not made by the defendant Indumati. She had in this suit 
for administration claimed arrears of monthly allowance from the 
tate of her late father, and in her objection to the Assistant 
Referee’s report on his investigation-of -her claim had falsely denied 
the payment to her of the sum of Rs. 30,000 which, under the report, 
she was required to make good to the estate. Then again in the 
course of the trial she denied that she had given a certain receipt 
for this money in which her mother-in-law Raseswari is describ- 
ed as executrix to the estate of the deceased. The Corkt, how- 
ever, on an examination of the material above, has discarded 
the fictitious allegation of Indumati has ascertained the true nature 
of the transaction between these two ladies and has decided the case 


* 
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Civi; on that basis. No substantial question of law can, in my opi- 
3945: * nion, arise from the adoption of this course. 
Fac It is then contended that the matter of Indumati’s liability to 
v.. ` refund the Rs. 30,000 should have ‚been determined on the 
podido footing that Rasesswari was executrix to the estate, in which 
Panton, 3. - case. the payment by.her would have been in breach of trust. 


But it is conceded that, apart from the «will, Rasesswari as a 
Hindu widow could have made this payment; and the Court 
has found that under the terms of, the *will 'she, as the widow, 
e was "entitled to the whole beneficial interest at the time” that 
is atthe time she made the payment. My learned brother, 
Rankin, J. has pointed out “ But in this case, whether the 
will was bad or whether it was good, everything wentto the 
widow herself as an estate of a Hindu widow. The estate Was 
the widow's. She has fully entitled to represent it and con- 
sequently a payment out of the estate necessarily means, as 
things stood, a payment out of that beneficiary's interest which . 
atthe moment was the widow's" It does not appear to me to 
be a point of substance that she subsequently obtained probate 
of the will in which she was appointed executrix. 
-In my opinion no substantial question of law is involved in 
this respect in the proposed appeal. 
I would refuse this application. 


A. T. M. .. Leave refused. 


Vou. XLIII.] HİGH Covuki. 


' APPELLATE CIVIL. 


. Before Mr. Justice Suhrawardy and Mr. Justice M. N. Mukerji. 


BARADA CHANDRA DHAR 


. . 


‘ 7 7. 
ASSAM BENGAL RAILWAY COMPANY * — 


Burden of proof—Railway Ad {IX of 1890), sections 72 and 76— Contract Act 

(IX of 1872), sections 151 and 152— Loss in carriage. 

As soon as these plaintiff proves that he consigned goods with the defendent 
company for carriage and that a portion of them was lost in the transit, the de- 
fendants have to prove that they took such care as is defined in section 151 of 
the Indian Contract Act for the goods bailed. Under section 76 of the Railways 
Act, the burden is on the Railway administration to account for such loss of 
goods: en , 

Hirji Kheisey & Co. v. The Bombay Baroda and Central India Railway 
Co. (1); Surendra Lal Chaudhury v. The Secretary of State for India in Coun- 


cil (2), and Nankuram v. The Indian Midland Railway Company (3) referred 
to. 2 


Appeal by the Plaintiff. 

Suit for compensation. 

The material facts appear from.the judgment. 

Mr. Ram Chunder Mazumdar and Babu Paresh Chandra Sen 
for the Appellant. 

Dr. Sarat Chandra Basak and Babu Charu Chunder Sen for 
the Respondent. 

The judgment of the Court was as follows : 

This is an action against defendant No. 1 (A. B. Railway Coy. 
Ltd.) and two others for recovery of compensation or price of two 
bales of cloth ‘out of 8 bales delivered by the plaintiff to defendant 


No 1 for carriage to Chittagong. The plaintiff states, and it is 
e not disputed, that he received 6 bales instead of 8 bales. ‘The 


defence of the defendants is that they are not liable as the bales ` 


were sent from Chandpur in a sealed Van and were stolen between 
stations Gunabati and Feni while the train was in motion. They 


* Appeal from Appellate Decree No. 1457 of 1923 against the decree of J. 
W. Nelson Esq., District Judge of Chittagong, dated the 8th February, 1925, 
reversing that of Babu Kumud Nath Roy, Subordinate Judge, *ist Court, of 
Chittagong, dated the 30th of September, 1921. 

(1) (1914) I. L, R. 39 Bom. ror. (2) (1916) 25 C. L. 1. 37. 

(3) (1000) I. L. R. 22 All. afr. E oy 
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deny any negligencp orcargłessness,on their part. - "On these’ plead- 
ing and the evidéncé the trial Court decreed the suit as against 
défendant No i alone who appealéd to the District. ]ifdge who set 
aside the judgment of the trial Rond and dismissed the plaintiffs 
suit with costs. 

The plaintiff appeals and several grounds have been urged on 
his behalf, the most important: being that the learned Judge has 
not found all the facts which would be necessary to find before 
dismissing the plaintiffs suit. In our judgment there is great force 
in this contention. Under section 72 of the Railway Act the 
Railway Company have to take’ such care of the goods entrüsted 
to them for carriage as would a bailee under the provisions of 
sections 151 and 152 of the Indian Contract Act unless the con- 
signment is made under a risk note which is not the case hare. 
The bailee is required under sections 151 and 152 of the Contract 
Act to take as much care of the goods bailed to him as a man of 
ordinary prudence would, under similar circumstances take of his 


-own goods ofthe same bulk, quality and value as the goods bailed. 


There can be no question that as soon as the plaintiff proves that 
he consigned goods with the defendants for carriage and that a 
portion of them was lost in transit, the defendant Company has to 
prove that they took such care ds is defined in section 151 of the Con- 
tract Act for the goods bailed. Section 76 of the Railway Act is 
a statutory recognition of the principle which casts a burden upon 
the railway administration to account for such loss of goods ; and 
it has also been judicially recognised that as soon as the plaintiff 
proves the consignment and the loss, and these facts a@mitted in 
the present case and the onus of proving facts which would absolve 
the defendant company under section. 152 of the Contract Act is 
on the company. In Hirji KAatsey & Co. v. The Bombay Baroda and 
Central India Railway Company (x) Beaman J, has observed that 
when anyone has entrusted goods to a Railway Company and those 
goods are lost, damaged or destroyed while in possession and under A 
the control of the Railway Company, the fact of the loss, damage or 

destruction is enongh to cast upon the Company the burden of 
proving that that loss was not due to any negligence on its part. 
Tó the same effect is the observation in Surendra Lal Chaudhury 
v. The Secretary of State for India in Council (2). At page 38, 
Mookerjee J..observes that itis also clear that when . goods. have 
not been edelivered to the consignee at the place of destination, 
the plaintiff need not prove how the loss occurred, the 


(1) (1914) I. L. R 39 Bom. 191. p (2) (1916) 25 C. L. J. 37. 


Vor. XLIII] HIGH COURT. . 


burden fies upon the bailee to prove the existence of circumstances 
which exonerated -him from liability for the loss; and reliance was 
placed for this view on the decision of the Madras High Court in 
the cases of Zhe Trustees of the Madras Harbour v. Best (1) and 
Sesham Patterv. Moss (2). The same view has also been taken 
by the Allahabad High ‘Céurt in the case of Nankuram v. The 
Indian ».idland Railway Company (3) where it is said that where 
goods are delivered toa Railway Company for carriage, not at the 
owner’s risk, and such goods are lost or destroyed while in the 
custody of the company it is not for the owner suing for compen- 
sation for such loss or destruction to prove negligence on the part 
of the company ; but when the owner has proved delivery to the 
company, it is for the company to prove that they have exercised 
the eare required by the Indian Contract Act of a: bailee for hire. 
That being the law, we have to examine the judgment of the learned 
District Judge to find whether it is in conformity with the principles 
laid down above. The learned Subordinate Judge in the trial 
Court has found that the evidence adduced by the company was 
not adequate to discharge the onus cast upon them by law. The 
learned District Judge in the appellate Court has not come to any 
- findings on that issue. All he finds is that it is not important to 
determine the question as to whether the wagon was sealed or not 
as it afforded no precaution against theft. Then he proceeds to 
meet the argument of the respondent, namely that the negligence 
of the company was proved by the fact that there was no padlock 
put on the doors of the wagon. This contention, the learned Judge 
meets by safing that it was not the practice of the Railway Com- 
pany to put padlocks on the doors of wagons and that there is no evi- 
dence as to the frequency of running train theft on the A. B. 
Railway and he is not prepared to hold that that the regular practice 
of the Railway Company of not putting padlocks on the doors of 
wagons amounts to negligence. ‘This,.in our opinion, does not 
sufficiently meet the demands of the present case. It may not be 
habit of the company to put padlocks on the doors of wagons but 
this fact alone does not necessarily show want of negligence on the 
part of the company. The observation that running train theft 
cases are not frequent on the Railway lines ma¥ be one of the circum- 
stances which may excuse absence of padlocks on the doors of 
wagons; but atthe same time if there was any train theft on the 
line it may be presumed that the company should take, pfecaution 


(1) (1899) I. L. R. 22 Mad. 524. ^ (2) (1893) I, La R. 17 Mad. 445. 
(3) (1900) I. L. R. 22 All. 361. 
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for.such recurrence in future. This is a question of fact which ‘the 
learned Judge was entitled to take into account. But he must 
find that the company was not negligent and that finding should 
be based on the evidence and the circumstances of this case; We 
are told that there is evidence that the wagon doors were bolted. 
No reference is made to this fact in the learned Judge's judgmént 
and we do not know whether the bolting of the door was any secu- 
rity against theft. In order to non-suit the plaintiff and to absolve 
the defendants from legal liability to ethe’ consignor for lost goods 
it is necessary to find distinctly in the terms of section, x51 of the 
Contract Act that the company took all precautions which a pru- 
dent man would have done in respect of his own goods. This 
finding is wanting in the judgment of the learned Judge. 

We are therefore of opinion that the decree or the lower appel- 
late Court should be set aside and the case sent back to it so that the 
appeal may be reheard in the light of the above observation on 
the entire evidence on the record and we order accordingly. Costs 
will abide the result. » 


A. C.R. C. Appeal allowed : Case remanded, 





CRIMINAL REVISION. 
Before Mr. Justice C. C. Ghose, and Mr. Justice Duval. 


AZIZUR RAHAMAN. AND OTHERS 


v. 


EMPEROR.* 


Jurisdiction —Penal Code (Act XLV of 1860) Sec. 148 — Trial by second class 
Magistrate—Petition for withdrawal of complaint —Petition | forwarded 
to Superintendent of Police—Acting on the report of Superintendent. 


A petition for withdrawal of complaint is to be enquired by the judicial 
officer charged with the dufy of determining judicially matters which come before 
him. He should not refer it to the Superintendent of Police to determine whether 
the offences “should be allowed to be compounded and the case withdrawn or 


not. à $ 
CJ 


‘# Criminal Revision No. 913 of 1925, against the order of M. Gupta Esq, 
Magistrate of Chittagong, dated the 7th October, 1925 modifying the sen- 
tence awarded by Babu S. P. Banerji, Deputy Magistrate of Chittagong, dated 
the 27th July, 1925. e c d 


Vor. XLII.| . HIGH COURT. 


` 


Administrative inconvenience cannot give jurisdiction to a Magistrate. 


Offence under section 148 of the Indian Penal Code being triable bya 
Magistrate with first class power, a trial by a' Magistrate with second class power 


is without jurisdiction and is illegal. The District Magistrate cannot give 


jurisdiction by ordering the Magistrate to act. ) 
e 


Application for Revisión under section 435 of the Code 
of Criminal Procedure*by the Accused. 


The petitioners were convicted and sentenced under sections 
147 and 324 Indian Penal*Code, Nos. 1 to 6, to rigorous impri- 
sonment fer 3 months on each count and No. 7 under section 
147 Indian Penal Code, to rigorous imprisonment for 3 months, 
by the Deputy Magistrate’ with second class power. On appeal 
before the Magistrate with first class power having appellate 
powér, the sentence of 3 months’ rigorous imprisonment under 
Sec. 147. Indian Penal Code in all the cases was. reduced to 
rigorous imprisonment for 6 weeks and sentence of rigorous im- 
prisonment for 3 months under section 324 Indian Penal Code was 
reduced to a fine of Rs. 60. The other material facts appear from the 


judgment. 
Mr. J. M. Sen Gupta (Counsel) and Babu Probodh Chandra 


Chatterjee for the Petitioners. 


No one for the Crown. 
The judgment of the Court was as follows : 


This isa` Rule calling upon the District Magistrate of 
Chittagong to show cause why the conviction and sentence 
passed on @he petitioners should not be set aside or such other 
or further, order made as to this Court may seem fit and 
proper. | 

The facts, shortly stated, are as follows: “he petitioners 
are 7 in number and they together with some other persons 
were put upon their trial before Mr. S. P. Banerjee, Deputy 
Magistrate with 2nd class powers at Chittagong, under section 
147 Indian Penal Code. The petitioners 1 to 4 were all charged 
under Section 325 Indian Penal Code. and the petitioner No. 7 
was further charged under section 324 Indian Penal Code. The 
case for the prosecution was that one Basarat®Ali was in possession 
of certain lands. On the 3oth December, 1923, Basarat's cou- 
sin, Rufia Khatun, was plucking , brinjals from Basarat's land. 
Thereupon several persons came up and asked her to lefve the 
field but she refused to do so. Thereafter a large body of men, 
including the ,present petitioners, came upon the land armed 
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with lathies and spears and assaulted Rafia Khatun. - It is- alleg- 
ed that the petitioner No. 7 wounded her with a spear and that 
three persons who had come to help Rafia Khatun were assault- 
ed and wounded. The defence ofthe petitioners was that they 
were not guilty, that they had been falsely ¿mplicated in this case 
on account of enmity and that the prosecution story was false 
and further that Basarat Ali was not in pdssession of the lands in 
question. It.. appears that before the prosecution witnesses 
were examined, the complainant filed petition praying for with- 
drawal of the case, but on the 6th April 1925, the learned 
Magistrate instead of .disposing of the petition for withdrawal 
made the following order: “ Complainant has filed a petition 
for withdrawing the case. The petition was forwarded to S. P. 
who is dealing with it. Put up, on oth April, 1525. 
Accused as before. Witnesses will appear when required." ‘On 
the 2oth April 1925, the Magistrate passed the íollowing order : 
* S, P. has not given his assent to the withdrawal of this case ; 


' it will therefore proceed. Issue summons on the prosecution wit- 


nesses. Accused as before. Adjourned till the 6th May, 1925." 
Thereafter the case came on before the Magistrate on the roth 
May 1925, when four prosecution witnesses were examined in chief. 
The Sub-Inspectorof Police was not present and the Magistrate 
came to the conclusion that it was a case under section 148 of the 
Indian Penal Code, an offence which is triable only by a rst class 
Magistrate. He thereupon submitted the record of the case to 
the Sub-Divisional officer for necessary orders. On the next day 
the Sub-Divisional Officer passed the following order: “ There 


will not be any miscarriage of justice if the case be disposed of 


under section 147, Indian Penal Code. The case is pending for a 
year and a half. I return the record." On the same day, i.e. the 
2oth May, 1925, the trying Magistrate. passed the following order : 
“ Accused, Asad Ali, will remain on bail of Rs. aoo. He will 
appear when called for. Examined all the 12 accused present. Ag 
this stage accused files a .petition praying for framing charge 
under section 148 Indian Penal Code under which this case 
comes. Court-Sub-Ingpector is of the same opinion. An offence 
under section 148, Indian Penal Code, is triable by a rst class 
Magistrate. Isubmitthe record before the District Magistrate 
for necessary orders. Accused’ as before." The record having 
been laid before the District Magistrate, he passed the following 
order on the same day: “There is no rst class Magistrate avail- 
able, Case will proceed." Thereafter charges were framed under 
* 


m 
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sections 147, 324 ånd 325 Indian Penal Code as indicated above. CRIMINAL.: » 
By his judgment dated the 27th July, r925, the learned trying» 1923... ; 
Magistrate held that the charge under section 325 Indian Penal — ,,4,. Rahama 
Code against the petitioners zt, 2 and 4 had not-been substantiated " v. 
mperor. 


and he convicted all the petitioners under section 147 Indian a 

‘Penal ‘Code and petitioner No. 7 was further convicted under 
section 324 Indian Pehal Code. All the petitioners were sentenc- 
ed under section 147 Indian Penal Code.to undergo rigorous 
imprisonment for three “m@nths and petitioner No. 7 was, further 
sentenced to three months’ rigorous imprisonment under section ; 
324 Indian Penal Code. Against the conviction and sentence 
the petitioners appealed to the District Magistrate but the appeal 
was disposed of by Mr.-Gupta, Deputy Magistrate, xst Class, 
with appellate powers. The latter by his judgment dated the 7th 
October, 1925, upheld the conviction but he reduced the 
sentence under section 147 to rigorous imprisonment for six 
weeks and the sentence under section 324 Indian Penal 
Code toa fine of. Rs. 60. ‘Thereafter the petitioners applied to 
this Court and obtained the present Rule on revision. 

It has been contended before us that the learned trying Magis- 
trate ought not to have referred the complainant's petition for 
withdrawal to the Superintendent of Police, inasmuch as the 
effect of such reference was that the Magistrate allowed the Super- 
intendent of Police to determine whether the offences should be 
allowed to be compounded and the case withdrawn or not, when 
it was his duty to dispose of the petition for withdrawal. In the 
second place, it has been contended that the trying Magistrate 
having been of opinion that on the evidence the case was one 
under section 148 Indian Penal Code, he had no jurisdiction 
whatsoever to hold the trial. And lastly, it has been contended 
that the appellate Court has failed to consider the evidence in 
. the case, especially the evidence of the defence witnesses. 

e As regards the first contention, from what has been set out 
above it is apparent that the Magistrate, instead of applying his 
own mind to the question of the disposal of the petition for with- 
drawal, allowed himself to be guided by what the Superintendent . 
of Police thought about this matter. This was a proceeding on 
the part of the Magistrate which was wholly improper He was 
sitting as a judicial Officer charged with the duty of determining 
judicially matters which came before him. ; it did not and ought 
not to have mattered to him in the least what the Police thought 
of any particular petition which -had-been put in before him and . 


s e 


218 


CRIMINAL, 
1925. 
s sd 
Azizur Rahaman 
T 
Emperor. 





THE CALCUTTA LAW JOURNAL. [Vor. XLII. 


we trust that in future the Magistrate will be more careful in 
matters of this description. The procedure which was adopted 
by the Magistrate is one which is greatly to be deprecated because 
it gives rise to an impression that the Police have considerable 
influence with Magistrates as regards the way ip which cases are 
disposed of, such an impression ought never to be allowed to exist 
and we trust we have heard the last of any sueh complaint. 


As regards the second point, we think that the contention 
urged before us is sound. The trying? Magistrate came to the 
conclusion on the evidence recorded by him that the case 
was one for trial under section 148 Indian Penal Code and there- 
fore triable only by a Magistrate with rst class powers and not 
triable by him because he had only 2nd.class powers. In these 
circumstances we do not understand the order made by the 
District Magistrate on the 20th May, 1925. The matter involved 
was one of jurisdiction and the District Magistrate could not 
give jurisdiction to the trying Magistrate by such an order as he 
made on the 2oth May, 1:925. It was illegal and irregular and 
we are constrained to hold that the trying Magistrate had no 
jurisdiction whatsoever to try this case. He could not be in- 
vested with jurisdiction because of the fact that at the moment 
there was no Magistrate with first class powers available. Ad- 
ministratively it might have been inconvenient but administra- 
tive inconvenience cannot give jurisdiction to a Magistrate.” 


In view of the order which we propose to make, itis quite 
unnecessary for us to deal with the third ground urged hefore us, 
namely, that the appellate Court had not considered the evidence 
of the witnesses, especially the evidence of the defence witnesses. 
We are of opinion, on an examination of the record, that. the 
convictions and sentences passed in this case cannot stand and 
we therefore set aside the same. We have anxiously considered 
as to whether we should order a re-trial in this case, but we have 
come to the conclusion that, having regard to the facts and cir- 
cumstances disclosed on the record, it is unnecessary to order a 
retrial. l l 

The result therefore ig that the convictions and sentences on 
the petitioners are set aside and the Rule made absolute. The 
petitioners will be discharged from their bail bonds. 


e E " 
A. T. M. Rule made absolute: Conyiction set aside. 


Vor. XLITI.] HIÓH COURT. 


" APPEAL FROM ORIGINAL OTVIL. 


E Gr Lancelot Sanderson, Knight, Chief Judge, and Sir George 
his Rankin, Knight, Judge. 


HAJEE TYEB ALI MULLICK : =| 


9. 


PURNA GHANDRA PAL AND oTHERS * 


Insolurncy—Mortgage. by insoluent—Mortgage, validity of, questioned—~Fresi- 
dency Towns Insoluency Act (IIT of one Section 55, Schedule 11 R. gam 
Suminary Procedure. > ; . 


Per Rankin Y: The first order which under Rule 18, schédule I of the 
Presidency Towns Insolvency Act may be made is an order appointing a certain 
time in the future as the date upon which the Court will ; enquire into the exis- 
tence and validity of the mortgage. Nothing further should be ordered at that 
stage. When the time comes to hold an enquiry, ifthe mortgage has been sub- 
stantiated, then the Officer hasit open to him to make another order, namely, 
declaring the existence of the mortgage and directing that certain accounts shall 
be taken; if necessary, also by that order having declared the existence of the 
mortgage, he may direct a sale. ' <? ; p” 


The mortgagee may stand upon his security and ignore the bankruptcy alto- 
gether except to the extent that he must recognise that the Official Assignee 
stands in the place of the original mortgagor. He may therefore bring a suit 
like anybody else upon the mortgage making the Official Assignee a defendant 
mortgagor. But to facilitate the administration of an insolvent’s estate, Rule 
18, schedule II of the Presidency Towns Insolvency Act gives the mortgagee 
the great adyantage. ' "Instead of bringing a suit, a summary application may 
be made under the terms of this Rule: and, when a summary application was 
made at a time when the Official Assignee had had no opportunity to make an 
enquiry into.the circumstances of this insolvency, the first thing to be done was 
that some endeavour should have been made to postpone the consideration of 
this application until the Official Assignee was fully satisfied that he knew enough 
about the dealings of the mortgagor to enable him safely to admit. the 
mortgage. É ay x ; 

The’ mortgagee is not obliged under Rule tg schedule II of the Presidency 
Towns Insolvency Act to implead any creditor or any other person than the 
Official Assignee. But this summary procedure to enforce his rights is not in- 
tended to exclude people who may have rights gontrary to his own ; a duty is 
cast upon the Court by the said Rule to hold an independent enquiry not merely 
to determine issues between the mortgagee and the Official Assignee and to 
make orders by consent. What the Qourt is to do isthis: The Court shall 
proceed to enquire whether such person has mortgage and for wha considera. 


* Appeal from Original Order No. 121 of 1925, against the order of Mr, 
Justice Pearson, dated the 14th July, 1925. 
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tion and under what, circumstances: and, by.the Rule which follows immedi- 


! Li . . a * » 
ately aftérwards, the Court is entitled to summon people and examine them for 
* 


the purpose of satisfying itself as to the circumstances under which the mortgage 
has been executed. If the Official Assignee had known that any creditor was 
taking exception to this mortgage or if the Court had known that any one was 
taking that course, it would be improper for the Official, Assignee to allow that 
case to go by default or to take any steps to prevent the creditor and.his infor- 
mation from being brought to the notice of the Court. , 


The questions under section 5s of the Presidency Towns Insolvency Act are 
questions where a trustee claims by a higher title, tham the insolvent mortgagor. 
Ifa mortgagee takes proceedings under Rule 18 the Court has no option but to 
mike inquiries which that Rule directs: and, if objections sunder section 55 are 
brought to its notice, the Court cannot ignore them. But it may be that the 
most convenient and sensible course in such cases is for proceedings to be stayed 
to enable a-bankruptcy motion (motion in insolvency) to be brought under sec- 
tion 55. Ordinarily it would be brought by the Official Assignee. If the Off- 
cial Assignee being tendered a reasonable indemnity by a creditor, unreasonably 
refuses to bring such proceedings under section 55, the Court has ample juris- 
diction to authorise a creditor in one or the other or several different ways to 
take proceedings to give effect to the section. 


A was adjudicated insolvent on his own petition on the 24th, January, 1925. 
Before that, namely, on the 12th March, 1923, he had executed a mortgage of 
certain immoveable property in favour of the respondent P. C. Pal, and, in 
the same document he included a charge upon certain shops or stalls and their con- 
tents. 

The appellant instituted a suit against.the insolvent sometime in 1923. and 
obtained a decree on the trth February, 1924, and attached the shops and their 
contents on the 1st January, 1925,. The respondent P..C. Pal made an appli- 
cation.to the High. Court under Rule 18, schedule II of the Presidency Towns 
Insolvency Act: and, on the 21st February, 1925, the Registrar made an order : 
that order recited that it was made with the consent of the Official Assignee. 
The Registrar dealt with the matter on the assumption that the application 
was unopposed : and, on the 19th March, 1925, he made a report. which was to 
this effect: “I hold that the mortgage has been proved, subject to a 
translation of the mortgage being put in, a report would be made to that 
effect,” 


On the 4th April, 1925, the appellant made an application to the Court 
for an order that’ the enquiry should be reopened and the mortgage in favour ofe 
Purna Chandra Pal should be declared void and inoperative. Upon that the 
Registrar. came to the conclusion’ that as the mortgage was challenged he had 
no jurisdiction to deal with it; He therefore directed that the enquiry should be 
réopened, and should -be held before the learned Judge. 


The'matter'came before the Judge on the t4th July, 1925. By thistime 
the Official Assignee was taking steps under section 36 of the Presidency: Towns 
Insolvency Act for the purpose of examining the alleged mortgagee with regard 
to the mortgage, the consideration therefor and so forth : and, it appeared that 
the Official Assignee had withdrawn his consent to the application, which was . 
made to the Court under Rule 18 of the second schedule. He did not put that 


* 
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withdrawal of consent into writing and he did not give any formal notice of that 
withdrawal, 


The Judge passed the following order: ‘‘This Court does not think fit to 
make any order on thisapplication except that the Registrar of this Court 
be at liberty to proceed with the enquiry now pending before him." On 
appeal 


e 

Held, that the Judge ould not have made the above order, as the Official 
Assignee was proceeding under ‘section '36 of- the Presidency "Towns Insolvency 
Act for the purpose of arriving at a decision whether he would take any pro- 
ceedings under section 55 of the sgid Act or under any other provision with a view 
to set aside the mortgage or attack its validity, as the appellant was contesting 
the validity of the mortgage. 

That the proceedings under Rule 18 schedule II of the Presidency Towns 
Insolvency Act should be stayed pending the proceedings which were being taken 
by the Official Assignee under section 36 of the Act. 


Per Sanderson, C. F: That it would have been better and in accordance 
with the usual course, if the Official Assignee has expressly stated in writing 
that he had withdrawn his consent. : 


Per Rankin, S: That the proceedings were started by an order Which was 
improper and inexpedient ; the order stating that the Court was to enquire whether 
P, C. Pal was a “secured creditor’? and that-in the event of his finding that P. C. 

~ Pal was a mortgagee the Registrar would take the account and so forth. 


That the Registrar was entitled to send the whole matter to the Judge to 
deal with it, whether it was an opposed or unopposed application, at that 
stage. 


That as the Judge was administering an insolvent's estate, the rules of the 
Insolvency Court were -to be given a meaning consistent with reasonable admini- 
stration. 


That thee order of the Judge sending the proceedings back in such manner that 
a conclusive decision between the mortgagee and the Official Assignee as to the 
validity of the mortgage might come upon the file of the Court without any 
enquiry into the real matter, was both unnecessary and unjustifiable, 


Appeal by the Petitioner. 


Application by a creditor of the insolvent for an order 
that certain proceedings held before the Registrar should be re- 
“opened. 


The matter came before Mr. Justice Pearson who passed the 
following order on June, 18th and July r4th 1925. 


‘Pearson, J: The applicant, one of the creditors of the in- 
solvent asks. that certain proceedings held before the Registrar 
should -be reopened., Purna Chandra Pal claimed ageinst the 
“estate as a mortgagee. On his "application with the consent ‘of 
Official Assignee the usual enquiry was held by the Registrar under 
‘Rule-18 of the second schedule to the Act. The applicant now 
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asks that that enquiry may be reopened, alleging that the mortgage 
was collusive, without consideration, and in fraud of the creditors. 
He says the enquiry was held without notice to the creditors 
entitled to oppose and that the Official Assignee is not ina posi- 
tion to judge what his attitude should be unless he first consults 
the creditors. i 

In my opinion this application cannot succeed. The enquiry 
was in ‘accordance with Rule 18. There, is no procedure 
laid down in the Act which confers om a creditor the right to 
make such an application, or setting up charges which would come 
within section 55 of the Act. The Official Assignee may proceed 
thereupon, if he will, after satisfying himself of the sufficiency of 


` the allegations. But I cannot allow the enquiry that has taken 


place to be reopened at the instance of a creditor. ` ° 
The application is misconceived and must be dismissed with 


Pearson, J:—This is a matter which came up before me 
on the 18th June last and I wrote an order on that occasion which 
resulted from a misconception of the circumstances in which the 
matter was brought before me, the order was therefore subsequent- 
ly vacated by common consent and now comes up again. 

It appears that what has happened in those proceedings is as. 
follows : — steps have already been taken for proof of a mortgage 
under rule 18 before the Registrar and an order has been made 
in those proceedings ex parte subsequent to the order being made 
the present applicant who is one of the creditors applied to the 
Registrar for the matter there to be re-opened. Thaf application 
was granted by ‘the Registrar and he sent the matter before this 
Couxt for further enquiry and proof of the mortgage. 

It appears that the Official Assignee is now taking steps under 
section 36 of the Act and a representation is now made on behalf 
of the creditor who js the applicant that this matter should stand 
over until those proceedings have terminated in order that the 
Official Assignee may then bein a position to judge whether or 
not proceedings under section 55 should be adopted ; if, not, then 
the present proceedings will be concluded upon that footing. 

It appears to me unnecessary in the circumstances to delay 
the eonsideration of the present matter. I think that in point of 
fact as I indicated in my previous judgment a creditor has no Jcus 
standi to make an application for the re-opening of the proceed- 
ings and although there has been no appeal from that order that 


js the basis upon which the matter now comes before me, and,I 
` e. 
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do not think a creditor ought to be heard ina matter of this kind. 
The Official Assignee itis conceded will not be embarrassed by 
the ex parte order that has already been made upon the enquiry 
into the mortgage in so far as his proceedings under section 
36 and section 55.are soncerned. 

lhe order I now make 15, let the reeords be sent back to the 
Registrar and the order for costs that has already been made will 
stand. ; 

Against this order, the*creditor appealed. 


| Messrs: H. D. Bose and H. P. Sarbadhikary for the Appel- 
lant. 
Mr. B. C. Ghose for the Respondent. , 


The judgments of the Court were as follows : 


Sanderson, C. |:— This is an. appeal by Hajee Tyeb Ali 
Mullick against the judgment of my learned brother Mr. Justice 
Pearson delivered on the 14th day of July, 1925, when the learned 
Judge was exercising Insolvency jurisdiction. 

The facts relating to the matter, which this Court has to con- 
sider, do not appear in the two judgments of the learned Judge: 
and, as it isa matter of some importance I think it is necessary to 
state the facts shortly : 

It'appears that Hajee Amiruddin Mullick was adjudicated 
insolvent on his own petition on the 24th of January 1925. Before 
that, namely on the 12th of March 1923 he had executed a mort- 
gage of certain immoveable property in favour of Purna Chandra 
Pal and, in the same document he included a charge upon certain 
shops, or stalls as they had been called, and their contents. P. C. 
Pal is the principal respondent in this appeal, the other respon- 
dent being the Official Assignee. | 

The appellant instituted a suit against the insolvent Hajee 
Amiruddin Mullick sometime in 1923 and obtained a decree on 
the 11th of February 1924 and attached the shops and their con- 


tents on the rsth January 1925, it was stated by the learned: 


advocate, who appeared for the appellant, that the insolvent had 
filed no schedule of his assets nor had any meeting, of the creditors 
been called. 

In*hat state of affairs the respondent Purna Chandra Pal made 
an application to this Court under Rule 18 of schedule I} of the 


Presidency Towns Insolvency Act: and, on the 21st February 1925’ 


the Registrar made an order. That order recites that it was made 
witb the consent of the Official Assignee ; 
e : a 
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The material parts of the order are as follows: “It is 
ordered that the Registrar of this Court do enquire whether the 
said Purna Chandra Pal is a secured creditor of the said 
insolvent and holds a mortgage from him andif so for what 
consideration and under what circumstances such mortgage was 
effected by the said insolvent. And it is further ordered that 
in the event of his finding that the said Purna Chandra Paul 
isa mortgagee of the properties of the said insolvent the said 
Registrar do take the accounts and *make the enquiries neces- 
sary of ascertaining the principal and interest due to-the said 
Purna Chandra Pal under such mortgage in his favour"...... “And 
it is further ordered that upon the said Registrar being 
satisfied that the said Purna Chandra Pal is a mortgagee of . 
the said insolvent as aforesaid and upon his making a report 
thereon the said Official Assignee be at liberty to sell under the 
provisions of the Presidency Towns Insolvency Act III of r9og 
the properties...... x 


The Registrar apparently dealt with this matter on the 
assumption that the application was unopposed: and, on the 
roth of March 1925 he made a report which is to this effect 
* T hold that the mortgage has been proved, subject to a transla- 
tion of the mortgage being put in, a report would be made to 
that effect." I have some difficulty in understanding the exact 
meaning of that order, because, as I understand, at that time the 
Registrar was purporting to deal with this matter on the assumption 
that he had jurisdiction to entertain and dispose of it : afd, therefore 
I do not understand the reference which he made to the report 
in the order, which I have read—I do not understand to whom the 
report would be made in view of the fact that it wás the 
Registrar himself, who would deal with the matter. He had 
in fact made an order that upon the Resistrar being satisfied that 
Purna Chandra Pal was a morgagee the Official Assignee would be 
at liberty to sell. However that is not of much, if any, impor- 
tance now, because on the 4th of April the appellant made an 
application to the Court, and it appears that the application was 
for an order that the enquiry should be reopened and the mortgage 
in favour of Purna Chandra Pal should be declared void and 
inoperative and that such other. order should be made as the cir- 
cumstances might require. 


Upon that the ‘Registrar came to the conclusion that as the 
mortgage was challenged he had no jurisdiction to deal with it, He 
e 
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therefore directed that the enquiry should be reopened, and should Cavite 
be held before the learned Judge. : . 
The matter came before my learned brother Mr. Justice Pear- - 
son. He made an order which, it is agreed, was made under a 
" E d reum : . Porta. 
misconception of the application which had been made to him, | 
and which was subsequently vacated. The matter finally came Sendersón, C. S. 
before the learned Judgt on the 14th of July 1925. 
It appears that by this time the Official Assignee was taking 
steps under section 36 of thé Presidency Towns Insolvency Act for 
the purpose of examining the alleged mortgagee with regard to the e 
mortgage, the consideration therefor and so forth : and, it now 
appears that the official Assignee had withdrawn his consent to the 
application, which was made to the Court under Rule 18 of the 
second schedule. The Official Assignee has informed us this 
morning that he did not put that withdrawal of consent into writ- 
ing and that he did not give any formal. notice of that withdrawal, 
as in my opinion he ought to have done. He informed us that he 
had told the parties, and. that the Registrar was aware of the 
fact that he had withdrawn his consent. He pointed out that the 
fact that he was taking proceedings under section 36 ofthe Act 
would go to. show that he had withdrawn his consent to the 
application made under rule 18: Iam inclined to agree with him. 
At the same time, in my judgment it would have been much 
better and in accordance with the usual course if he had expressly 
stated in writing that he had withdrawn his consent especially 
having regard to the fact that it appeared in the order, to which I 
have referred, that his consent had been given to the application. 
The learned Judge discussed the question as to whether the 
creditor, that is the appellant, had any /ocus standi in connection 
with the application under rule 18 of the second schedule. Ido 
not think it necessary to express any definite opinion upon that ques- 
ton today, because it seems to me, with great deference to the 
elearned Judge, that the order which he made should not be allowed 
to stand for reasons which I will presently give. 
The order was as follows: “ This Court does not think fit to 
make any order on this application except that the Registrar j 
of this Court be at liberty to proceed with the enquiry now pend- 
ing before him.” 
In my opinion this order ought not to have been emade for 
these reasons. It was known that the Official Assignee was proceed-. 
ing under section 36 of the Presidency Towns Insolvency Act 
for the purpose of arriving at a decision whether he would take > 


1945. | 
Tyeb Ali -O 


226. 


Civir. 


E 
Tya A Ali 
Purpa,. 

Sanderson, C. 3. 


"ICT. 


THE CALCUTTA LAW JOURNAL. [VoL. XLIII. 


any proceedings under section 55 of the Insolvency Act or under 
any other provision with a view to set aside the mortgage or attack 
its validity. : 

It was also apparent that the appellant was contesting the validity 
of the mortgage. In these circumstances, in my judgment, it was 
not right to refer the matter back to the Registrar to proceed with 
the enquiry upon the basis of the mortgage .being a valid one, and 
upon the basis that there was no contest as to its validity, when it 
must have been clear that if the Official Assignee were to take 
proceedings in consequence of his enquiries, the result might be 
that the mortgage might be held to be invalid. ° 


In my judgment, the proper order which should be made 
in this case, is that the proceedings under rule 18 of the 
second schedule of the Act should be stayed pending the 
proceedings which are being taken by the Official Assignee 
under section 36 of the Act. The Official Assignee will 
have one month from to day (as we have now been informed 
that the proceedings under section 36 are now concluded) 
within which time he will decide whether he will take any 
proceedings for the purpose of setting aside the mortgage. 
If he comes to the conclusion that he will take such proceedings, 
then the application under rule 18 will continue to be stayed 
until those proceedings are determined. If on the other hand, the 
Official Assignee comes to the conclusion that he wil not take 
proceedings for the aforesaid purpose then he mustgive notice in 
writing to the appellant that the does not intend to take further 
proceedings with respect to the mortgage. If that contingency arises, 
then the - proceedings under rule 18 will be stayed for a further fort- 
night from the receipt of such notice, in order that the appellant 
may have that time within which to decide whether he will take 
any proceedings which he may be advised. 

The order ofthe learned Judge must be setaside and there 
will be no order asto the costs of the proceedings before Mr. 
Justice Pearson: the reason for that direction is that the 
application was really for an adjournment and it is not possi- 
ble to decide at the present moment whether that application 
for'adjournment was justifiable. 

We are of opinion that the respondent Purna Chandra Pal 
must payethe costs of the appellant as far as this 222 is 
concerned. 

Rankin, J: The proceedings in the Court below show so 
mich misconception that it is perhaps worth while to attempt 
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observations in the hope that they may be of some use in the Civir. 
future. . woe 
The présent is a case where the adjudication order was made on Mira 
the 24th of January 1925. The proceedings arise out of a mortgage v. 
document which purports to have been entered into on the r2th of Purna. 
March 1923 i.e, to say, within two years of the adjudication. I ignore Rankin, F. 


REESE 


the fact that some of the premises covered by the mortgage 
would appear to be moveable property: The mortgagee on the 
21st of February 1925 ie. less than a month from the adjudi- 
cation order before the insolvent had filed any schedule, before 
any notices apparently had gone to the creditors or the persons 
interested in the estate had any time to consider the position 
—made an application under Rule 18 of schedule II to the 
Presidency Towns Insolvency Act. The form of the applica- 
tion was that the Official Assignee be at liberty to sell the 
mortgage subjects and after the sale to pay the  mortgagee's 
debt. The first thing that happened was that to that application 
the Official Assignee signed his consent: and, accordingly the 
matter was dealt with by the Registrar in  Insolvency and 
notby the Judge. On reading that petition, the first order , 
which under Rule 18 might have been made was an order 
appointing a certain time in the future as the date upon which 
the Court would enquire into the existence and validity of the 
mortgage. Nothing further should have been ordered at that 
stage. Whenthe time came to hold an enquiry, ifthe mortgage 
had been substantiated then the Officer had it open to him to make 
another ofder, namely, declaring the existence of the mortgage and 
directing that certain accounts should be taken ; if necessary, 
also by that order having declared the existence of the mort- 
gage, he might direct a sale. In the present case the proceedings 
started by an order which was in my judgment improper and 
inexpedient, because it was an order which said that the Court was 
t0 enquire whether P. C. Pal was a “secured creditor" and, so 
forth : and, it was ordered that in the event of his finding that 
P. C. Pal was a mortgagee the Registrar would take the accounts 
and so forth; and upon his making a report thereon “ that the . 
Official Assignee be at liberty to sell.” All this was before there 
. was any finding that there was a mortgage at all and, in my judg- 
ment, that isa bad practice and contrary to the plain, terms of 
Rule 18 itself which says : “ if it is found that such person is such 
mortgagee, and if no sufficient objection appears to the title of 
such person to the sum claimed by him under such mortgage, the 
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Civit. Court. shall direct such accounts and: inquiries: to’ be taken as 
1925. . maybe necessary for ascertaining the principal, interest. and 

Tycb Ali costs due upon such mortgage, and...if satisfied that tltere ought to 

erga) be a sale” (£e. to say at that stage there ought to bea sale) “shall 
Purna, 


direct notice to be given” and so on. That is the first thing that was 
Rankin, .F. wrong, if I may say so, was this: The mortgagee may stand upon 
— his security and ignore the bankruptcy altpgether except to this 
extent that he must recognise that the Official Assignee now stands 
in the place of the original mortgagog He may, therefore, bring 
* asuitlike anybody else upon the mortgage making the Official 
„Assignee a defendant mortgagor and if he dges that then all en- 
quiries proper in a mortgage suit wil be made by the Court, all 
the necessary parties will be present in Court and a good deal of 
time and expense will be: incurred. But to facilitate the adminis- 
tration of. an insolvent’s estate Rule 18 of Schedule II of the 
Presidency Towns Insolvency Act gives the mortgagee the great 
advantage which one of the English Bankruptcy, Rules —Rule75 has 
for many years past given to a mortgagee where the mortgagor is 
an insolvent. Instead of bringing a suit a summary application 
may be made under the terms of this Rule: and when a summary 
application was made ata time when the- Official Assignee had 
had no opportunity to make an enquiry into the circumstances of 
this insolvency, the first thing, I should have thought, to be done 
was that some endeavour should have been made to postpone the 
consideration of this application until the Official Assigneee was 
fully satisfied that he knew enough about the dealings of the mort- 
gagor to enable him safely to admit the mortgage. e. 


However, the matter came before the Court as an unopposed 
application under Rule 18 and the conclusion now before the Court 
on behalf of the mortgagee as I understand itis this: He says 
that only the mortgagee and the Official Assignee are 
recognised by that Rule. Ifthe Official Assignee likes to admit 
the existence and validity of the mortgage and consents to an order 
for sale then the Court has got no option and all that the Court 
can do is to go through the formality of hearing what these people 
have, to say, and is bound to make an order, but no other person 
can possibly intervene at all. It is quite true that the mortgagee 
is not obliged under Rule 18 any more thanif he brings a suit to 
implead any creditor or any other-person than the Official Assignee. 
But this summary procedure to enforce his rights is not intended 
to exclude people who may have rights contrary to his own, and I 


would point out in particular, thata duty is cast upon the Court 
+ 
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by Rule 18 of Schedule II to hold an independent enquiry not 
merely to determine issues between «the mortgagee and the Official 
Assignee and to make orders by consent. What the Court isto do 
is this: The Court shall proceed to enquire whether such person 
has mortgage and fos what ,consideration and under what circum- 
stances: and, by the Rule which ‘follows immediately afterwards, 
the Court is entitled to'summon people and examine them for the 
purpose of satisfying :tself as to the circumstances under which 
the mortgage has been exedhted. Itis perfectly absurd to say, to 
my mind, that in these circumstances it would not be open to the 
Court to send for any creditor or his witnesses and hear them. In addi- 
tion to that, if the Official Assignee had known that any creditor was 
taking exception to this mortgage or if the Court had known that any 
one was taking that course, it would be improper for the Official 
Assignee to allow that case to go by default or to take any steps 
to prevent the creditor and his information from being brought to the 
notice of the Court.In these circumstances what happened here 
was that the Registrar had gone so far as coming to the conclusion 
that the mortgage was proved subject to a translation being put in 
and he recorded that he was minded to make a report to that effect ; 
and, apparently he was minded that he would go and take the 
account. Before the report came into existence the present appel- 
lant objected and his objections to the mortgage were brought to 
notice by a petition. Accordingly the Registrar, as I think very 
properly, sent the whole matter to the Judge. He never concluded 
his report, but sent the whole matter to the Judge to deal with it, 
because it had entirely changed its aspect. He was quite entitled 
‘to do that whether it was an opposed or unopposed application, 
at that stage. He thought that the Judge was the more proper 
person to deal with it in the circumstances. 


The matter came before the learned Judge ata time when the 
Official Assignee no longer desired that any such summary order 
“efor sale should be made. The Official Assignee apparently did 
not get notice of the application made by the present appellant. 
He did not formally withdraw his consent and ask for these pro- 
ceedings to be stayed or postponed. The present appellant as a 
creditor who had proved his debt in the meantime asked for such 
postponement Then a point was taken that the present appellant 
had no locus standi whatsoever ; in other words, that although he 
was a person who was a cestui que trust and the Official Assignee 
was his trustee in the insolvency, and although he and the Official 
Assignee were at one and although it was desired by them that 
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PINE this enquiry should not be rushed through because there were 
1925. * matters to consider, the learned Judge sent the thing back to the 
Tyeb Ali Registrar apparently on the footing that he should complete his 
Ve report to the effect that the mortgage was valid and take an ac- 
e count and that the sale should goon. , è 
OE J To my mind that order is entirely impossible. The learned 


Mesum iie 


Judge was administering an insolvent’s esfate and the Rules of 
the Insolvency Court are to be given à meaning consistent with 
reasonable administration. I do not prfpose to decide now whether 
. there is any objection to a question under section 55 being dealt 
with under Rule 18 of Schedule II. The questions under section 
55 are questions where a trustee claims by a higher title 
than the insolvent mortgagor. On the other hand, ifa mortgagee 
takes proceedings under Rule 18 the Court has no option buf to 
make enquiries which that Rule directs: and, if objections under 
section 55 are brought to its notice I do not at present see how it 
can purport to ignore it. But it may be that the most convenient 
and sensible course in such cases is for proceedings to be stayed 
to enable a bankruptcy motion~(motion in  insolvency)- 
to be brought under section 55. Ordinarily it would be 
brought by the Official Assignee. If the Official Assignee 
being tendered a reasonable indemnity by a creditor unreasonably 
refuses to bring such proceedings under section 55 the Court 
has ample jurisdiction to authorize a creditor in one or the 
other or several different ways to take proceedings to give 
effect to the section. The learned Judge might perfectly well have 
stopped these proceedings and limited atime within which pro- 
ceedings under section 55 should be dealt with. There were other 
ways of dealing with this matter. But the order made in this 
case, namely, to send the proceedings back in such manner that a 
conclusive decision between the mortgagee and the Official Assignee 
as to the validity of this mortgage might come upon the file of the 
Court without any enquiry into the real matter, was a proceed. 
ing which was both unnecessary and, in my opinion unjustifiable. 
I entirely agree in the order which the learned Chief Justice 
has proposed. It seefus to me to be a beneficial order—a reason- 
able direction — enabling this matter or be tried upon proper 
materials by the Court doing its duty to the creditors on the one 
hand anf the mortgagee on the other. 
For these reasons, I think the appeal should succeed. 
Messrs. Nan and Dass: Attorneys for the Appellant. 
i Messrs. Chatterjee & Coc: Attoyneys for the Respondents. 
A, T. M. Appeal allowed. 
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. CRIMINAL REVISION. 


Befow M». Justice C. C. Ghose, and Mr. Justice Duval. 


UMESH CHANDRA MITRA CRIMINAL. 
b ‘ y. 1925, 
rem 
THE CORPORATION. OF CALCUTTA* December, 3. 


pepe npa 


LicenseCalcutta Municipal Act (III B. C. of 1923), sections 175, 492, schedule 
VI Rr. 12, 13, 14.—~Allegations. . 
When the accused was informed by the License Officer to the Corporation of - 
Calcutta that his representation for the cancellation of the notice issued under 
schedule VI, rule 12 of the Calcutta Municipal Act was receiving attention, he 
was under no obligation whatsoever to avail himself of the provisions of rules 13 
and 14 of the said schedule. 


Apart from the question of the accused's availing himself or not of the pro- 
visions of rules 13 and 14 of schedule VI of the Calcutta Municipal Act, the 
Municipal Magistrate should satisfy himself that the accused's allegations were 
incorrect, namely, that he was merely a salesman in the employ of the Bombay 
Co , Ld., and that his employers having taken out a trade license, it was unneces- 
sary for him to take out a separate license. 


Application for Revision by the Accused. 


The accused was convicted under sections 175, 492 of the Cal- 
cutta Municipal Act and was sentenced to pay a fine of Rs. 75 and 
in default to undergo simple imprisonment for one month. 


^ 


The material facts appear from thé judgment. 
Babu Probodh Chandra Chatterjee for the Petitioner. . 


Mr. S K Sen ( Counsel), Babus Satindra Nath Mukherjee and 
Rajendra Lal Mukherjee for the Opposite Party. 


The judgment of the Court was as follows : 


In this case the accused Umesh Chandra Mitra has been con- 
victed under section 775/492 of the Calcutta Municipal Act (Act 
III B. C. of 1923) and has been sentenced to pay a fine of Rs. 75 
* and in default to undergo simple imprisonment for one month. 

The facts are as follows:— It appears that on or about the 7th 
June, 1924, a notice was served by the Corporation of Calcutta 
upon the accused under Schedule 6, Rule 12 of the Calcutta Muni- 

cipal Act, of 1923, calling upon the accused to take out a license 
' on payment of a fee of Rs. so fpr carrying on the business of a 
broker during the year 1924-25. ‘The accused thereupon pointed 


December, 3. 
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* Criminal Revision No. 933 of 1925, against the order of Mr. N. N. Gupta, 


Municipal Magistrate.of Calcutta, dated the 12th August, 1925. 
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out by a letter dated the 1 3th June, 1924, addressed to du Chief 


, Executive Officer, that he did not carry on any independent busi- 


ness or trade and that he was merely a sàléesman in the "Hardware 
Department of the Bombay Co., Ld..and that therefore the notice 
dated the 7th Tune, 1924, should be cancelled. In reply to this letter 
the Corporation wrote on the rst. July, 1924, to say that the 
accused was liable to take out a license and they demanded a sum 
of Rs. 50 to be paid by the accused. The accused wrote again to 
the Corporation, pointing out that inasmugh as his employers had 
taken out a trade license, it was not necessary for him to take out 
a license again. He further pointed out that during the previous 
year 1923-24 he.was obliged to take .out a license on protest. To 
this letter there was a reply from the License Officer to the 
Corporation of Calcutta, in which it was intimated that the accusedés 
reptesentation was receiving attention. It does not appear what 
the Corporation of Calcutta finally decided about this matter, but 
it is alleged by the accused and itis not denied on behalf of the 
Corporation that the accused received no further communication 
whatsoever from the Corporation and that the next thing that he 
heard in connection with this matter was on ‘the 26th February, 
1925, when he was summoned to appear before the Municipal 
Magistrate of Calcutta to answer a charge under ‘section 175 of the 
Calcutta Municipal Act for having failed to take out a license in 
compliance with the notice which had been issued Gn the 7th June, 
1924. The matter came on before the Magistrate on the 16th 
Maich, 1925,-when the accused was directed to produce before 
the License Officer.to the. Corporation..of Calcutta a lefter from 
the Bombay Co., Ld.,in support of the accused's case that he was 
merely a salesman in the employ of the Bombay Co., Ld. On the 
Qi8th April 1925, the accused wrote to the License Officer, annex- 
ing a note in terms called for from thé Bombay Co., Ld., but not- 
withstanding this the accused was put upon his trial before the 
Municipal Magistrate. The matter was disposed of by the Magis- 
trate on the 12th August, 1925, and by his judgment bearing 
the said date the Magistrate held that he had no power to go into 
the question of the accused's liability to take out a license inas- 
much as à notice had been issued under Schedule 6, Rule 12, of 
the Calcutta Municipal Act and inasmuch as the accused had 
not availed himself of the provisions of Rules 13 and 14 of Schedule 


eee he "Ack He held therefore that the accused was under a 


liability to take-out a license as demanded by the Corporation and 


he accordingly convicted the accused as indicated above, 
€ 
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Now, it appears to us that if the-accused’s allegation is: true, as 
it admittedly i is, that he: -did not get any further communication 
- from the Corporation of Caleutta after the yth July, 1924, when he 
was informed that his representation for the cancellation of the 
notice was receiving attention, the accused was under no obligation 
whatsoever to avail himself of the provisions of Rules 13 and 14 of 
Schedule 6 of the Calcutta Municipal Act, assuming that he could 
properly, be called upon to take out a license. In other words, in 
our opinion, on the facts of the present case, it is quite clear that 
the matter.of the accused had not got to the stage when it was 
necessary for him to seek redress at the hands of the Tribunal set 
up under Rules r3 and 14 of Schedule 6 of the Act. We think 
that the Magistrate was wrong in the circumstances of this case in 


refusing to go into the question of the accused's liability to take out. 


a license as demanded by the Corporation of Calcutta. Before 
the Magistrate could convict the accused in the circumstances 
disclosed in the evidence in this case, he was under an obligation 
to ‘satisfy himself that the accused was legally liable to take out a 
license. In other words, the Magistrate, apart from the question 
of the accused’s availing himself or not of the provisions of Rules 
13 and 14 of Schedule 6 of the Calcutta Municipal Act, had to 
satisfy himself that the accused’s allegations were not correct, name- 
ly, that he was merely a salesman in the employ of the Bombay Co., 
Ld., and that his employers having taken out a trade license, it 
was unnecessary for him to take out a separate license. That has 
not been done by the Magistrate and we think, therefore, that the 


accused has made out a sufficient case for our interference in this. 


matter. We think that the accused has not, been properly treated 
in this matter and we accordingly make the Rule absolute. 

The result, therefore, is that the conviction and sentence are set 
aside and the fine, if paid, will be refunded to the accused. 


A. T. M. Rule made absolute. 
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Before Mr. Justice C. C. Ghose, and. Mr. Justice Duval. 


CRIMINAL. . SALIMADDIN AND OTHERS LEE us B 
TAE | KING-EMPEROR.*" 


Unlawful rescue-—Penal Code (Act XLV of 1860), Sec 225 (b) Warrant —Exten- 
` sion of returnable date—Furisdiction of Certificate Officer to try. 
i e 
e The returnable date of the warrant can be extended -by the same Certificate 
° Officer himself who originally issued the warrant. . 


The Certificate Officer, who issued the warrant for the arrest of the judgment- 
debtor ina certificate case for the. recovery of a certain sum due from him 
under the Public Demands Recovery Act can try the petitioners for having 
rescued the judgment-debtor from the lawful custody and for having assaulted a 
Collectorate peon who was deputed to execute the warrant. 

Application for Revision under section 435 of the Code of 


Criminal Procedure by the Accused. 


The petitioners were convicted under section 22 5 (b) Indian 
Penal Code and were each sentenced to undergo rigorous imprison- 
ment for 3 months. 


. The material facts appear from the judgment. 
Babu Probodh Chandra Chatterjee for the Petitioners. 
No one for the Crown. 
The judgment of the Court was as follows : 


sate af In this case the petitioners have been convicted umder 225 (b) 
Indian Penal Code and have each been sentenced to undergo 
rigorous imprisonment for 3 months. í Lll eR 


The facts are as follows: The petitioners were: charged 
for having rescued one Danu Mian from lawful custody and for 
having assaulted a Collectorate peon who had been deputed to exe- 
cute a warrant which had been issued under the Public Demánds 
Recovery Act. It appears that a certificate had been issued 
against Danu Mian forthe recovery of a certain sum due from 
him underthe Public Demands Recovery Act. On the rsth 
December, 1924, one Purna, whois a Collectorate peon, went 
accompanied by some other persons to the house of the judg- 
ment-debtor, Danu Mian with æ warrant of attachment of his pro- 


*Criminal Revision No. 882 of 1925, against the order of the Magistrate 
of Chittagong, affirming that of the Deputy Magistrate of Chittagong 
° 
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perty and a ‘warrant of arrest of his person. The judgment- 
debtor was found by the Collectorate peon near the bank of a 
tank and on his being informed that a warrant was about to be 
executed for his arrest, the judgment -debtor proceeded to shout 
for assistance and thereupon the  petitoners came out, assaulted 
the Collectorate peon and .rescued the judgment-debtor from the 
custody of the peon who had already seized him. 


Three points have been taken at the hearing of this Rule 
before us by Mr. Probod& Chandra Chatterjee, who appeared 
on behalf of the petitioners. The first point taken is that the 
arrest of the judgment-debtor was not lawful, inasmuch as the 
warrant of arrest was itself illegal. Now, in order to understand 
this point, it is necessary to look into what was really done. It 
‘appears that the warrant was addressed to the bailliff of the 
Court and was dated the 26th July, 1924. It was made return- 
able by the 26th August, 1924. The warrant for arrest could not 
be executed within the last mentioned date and by two orders made 
respectively on the 26th August and the 27th November, 
1924, the returnable date of the warrant was extended. 
It is argued that, inasmuch as the original returnable date 
of the warrant had expired, the date could not be further exten- 
ded by means of an endorsement by the Certificate Officer in 
the manner in which it was done in the present instance and that 
in order that there might be a legal warrant, a fresh warrant 
ought to have been made out, signed and sealed in manner 
provided by law. In our opinion, there is absolutely no substance 
whatsoever in this contention. The returnable date of the warrant 
was extended by the Certificate Officer himself and it is absurd 
to suggest that in order to extend the returnable date of the warrant, 
it was necessary to have a fresh warrant made out. There was 
nothing illegal in what the Certificate Officer did. It was 
not a case of an extension of the returnable date by the Nazir 
€f tbe Court. Our attention bas been called to a case decided 
by Chatterjea and B. B. Ghose J]. where it was held that the 
Nazir of the Court was incompetent to extend the time for the 
execution of a warrant. That case has no bearing whatsoever on 
the facts of the present case. As stated above, the extension was 
endorsed by the same Certificate officer who had originally issued 
the warrant and the endorsement appears on the warrent itself, 
There is further sufficient indication in the record that it was 
addressed to a particular peon, namely, Purna, for execution. It 
was Purna who went to execute the warrant. He was obstruc- 
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ed and assaulted ‘in the éxecution of his duty and in our opi- 


nion the petitioner$ were properly convicted under section 225 for 
rescuing the judgmént-debtor from lawfül custody. ' 


` The second point that has been taken is this. It is said that the 
learned trying Magistrate was debarred from* trying the petitioners, 
inasmuch as he in his capacity as a Certificate Officer had issued 
the warrant in question. The Certificate Officer after issuing the 
warrant had made it over to the Nazarat for*execution. He, as 
Certificate Officer, had no interest personal or otherwise whatsoever 
‘in the prosecution of the petitioners, nor was he in charge of the 
Nazarat which was entrusted with the duty of executing the warrant. 
We think that this contention has no force whatsoever and we 
accordingly negative the same. ; 

The third point that was taken was that there is no finding as 
to the part taken by each of the petitioners individually in the 
occurrence in question and that therefore the conviction is not 
sustainable. .We have perused carefully the judgments of the 


‘Deputy Magistrate who tried the case originally and of the Magis- 


trate, rst Class, who heard the appeal and we think there is suffi 
cient indication in the two judgments as to the part taken by each 
individual petitioner. "The judgment of the Court of appeal was 
a judgment affirming the judgment of the Court of first instance 
and it was not necessary to go into the cases of ‘the individual peti- 
tioners at greater length than what has been done. 


The result, therefore, is that the Rule is discharged and the 
petitioners who are on bail must surrender and serve out the 
remainder of the sentences passed on them. 


A. T. M, Rule discharged. 
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DAKSINESWAR RAI AND ANOTHER.* 


Admissibility 1n evidence— High Court paper book—Secondary evidence of the 
contents of documents—Document admitted subject to objection,—Court’s e 
duty. i , ; - 

Per Suhrawardy, F: A paper book prepared in appeal in the High Court 


is no evidence at all either primary or secondary. 


"In the interests of justice, when the trial Court having committed a mistake 
in admitting a document in evidence, and the lower appellate Court 
was of opinion that it should not have been admitted, the latter Court should have 
given an opportunity tothe party affected to produce the original document. 


Per Mukerji, ¥: A High Court paper book by itself is not secondary 
evidence of the contents of the documents printed therein, but if a proper 
case is made out for the reception of such evidence then in conjunction 
with the requisite oral evidence it would prove the said contents. 


« 
All objections as to the admissibility of evidence should be dealt with at 
the time of its reception or at any rate at the earliest possible opportunity. 


If the Court allows the objection, the party tendering the evidence, may 
take such steps as he may be advised to get the lacunze remedied. 


When a document is admitted subject to objection it means that the objec- 
tion remaingundecided. In such a case a final decision on the objection must be 
recorded before the Court proceeds to judgment. 


Omission in this respect is condemned 

Appeal by the Defendants. 

Suit for establishment of title and recovery of possesion. 

The material facts appear from the judgment. 

Mr. Bankim Chandra Mukerji and Babu Charu Chandra Gan- 
guli for the Appellants. 


Babu Jyotish Chandra Sarkar for the Respondents. 
S ' C. A. V. 
The judgments of the Court were as follows : 


*Appeal from Appellate Decree No. 074 of 1923, against the decree of Babu 
Bijoy Gopal Chatterjee, Subordinate Judge of Asansol, dated the 4th November 
1922, affirming that of Babu Gopal Chandra Basu, Munsiff of Asansol, dated the 
17th December 1921. 
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Suhrawardy, J :—In this case the defendants are appellants. 


« Both the Courts below decreed the plaintiffs’ suit which was one 


for establishment of their title to and recovery of póssession of 
15 Cottas ofthe land in suit. The property originally belonged 
toone Rakhal. The plaintiffs’ case is that on the 25th February 
t9or the plaintiffs’ father purchased ‘it along with other plots 
from Rakhal. The 4o£a/a recites that the, property was sold 
in order to pay offa mortgage executed by Rakhal in favour of 
the plaintiffs father in 1:889. It further appears that in 1888 
Rakhal had mortgaged this plot to one Khelaram by way of 
usufructuary mortgage and put him in possession of it under 
which the mortgagee was to remain in possession up to 1314. 
The plaintiffs’ father after having purchased the land paid off 
Khelaram and entered into possession of it in rgor. The plajn- 
tiffs allege that they were in possession all along from that date 
till December 1917 when they were dispossessed by the defen- 
dants. There were proceedings started under section 145 Crimi- 
nal Procedure Code which terminated in favour of the defendants 
and hence thatsuit. The defendants case is that the property 
in suit belonged to Rakhal who in 1284 mortgaged it to one 
E. G. Rooke who obtgined a decree on the mortgage and pur- 
chased the property in 1891. In 1892 Rooke sold it to Dinesh 
from whom Romesh who held a mokarari interest in the property 
bought by Rooke purchased it in rgoo. Romesh. mortgaged the 
property to one Bhami Ranjan Sen who obtained a decree on the 
mortgage andin execution of the decree the property was pur- 
chased by one Harmukh Marwari from whom the @efendants 
purchased it on the 28th Kartick 1313 and since then they 
are in possession of it. The defendants did not ‘produce their 
documents of title but stated that they were filed in a certain 
case in the High Court. No attempt was made to call for the 
documents from the High Court but the paper book prepared 
in the High Court in which translations of those documents were 
inserted was put in on behalf of the defendants. The plaintiffs " 
objected but the trial Court marked the paper book as an exhibit 
in the case with the remark “after objection". At the hearing the 
trial Court did not take into consideration the documents in the 
paper book as the original documents were not placed before it. On 
appeal the Subordinate Judge held thatthe paper book was not 
admissible in evidence but he looked into the paper book and 
on consideration of certain facts". he found against the 
defendants, i 


Vou, XLIIL] - HIGH COURT. 


The first point that is argued before us is that when the Court 
below waseof opinion that the paper-book should not have been 
admitted in evidence the defendants should have been given an 
opportunity of producing the orginal documents. They allege 
that the trial Court Having admitted the paper book they did not 
consider it necessary to produce the original documents and the 
appellate Court being of opinion that the orginal documents 
should have been produced and that the paper book was no 
evidence, opportunity should have been given to’ them to 
produce the original documents. This question raises a question 
of some intricacy inasmuch as the paper book is, in my 
opinion, no evidence at all, either primary or secondary. It may 
be however, conceded that in the interest of justice, one Court 
having committed a mistake in admitting the documents, another 
Court when it was of opinion that such a document should not 
have been admitted should have given an opportunity to the 
appellants to produce the original documents. It is not neces- 
sary to enter into this matter further as in my opinion the 
appeal fails on the ground of limitation. It is found that the 
plaintiffs came into possession of this land in 19ox. They were dis- 
possessed in 1917. On these facts the Munsiff found that the plaintiffs 
succeeded, irrespective of the title which they have proved, in 
proving adverse possession against the defendants and their 
predecessors. "The learned Subordinate Judge is also of opinion 
that the evidence of possession adduced on behalf of the plain- 
tiffs. is preferable to that produced on behalf of the defendants 
and he has found that the land was in possession of the plain- 
tiffs from 19or till their dispossession in 1917. In view of these 
findings he dismissed the appeal. In this connection, it is argued 
before us, that the plaintiffs’ possession in rgor need not be 
adverse against Rakhal and therefore against the defendants who 
deduced their title from Rakhal. It is said that in ‘roor, the 
"property was in possession of Khelaram by virtue of the usu- 
fructuary mortgage executed in his favour by Rakhal  Rakhal 
and his successors intitle, the defendants or their predecessor, 
were therefore not entitled to take possessidn of the property until 
the termination of the usufructuary mortgage in favour of Khela- 
ram until the end of 1314 or April r908. Iam unable to accept 
this contention. The plaintiffs father redeemed te mort- 
gage in favour of Khelaram and took actual possession of this 
property by virtue of his purchase. According to the defendants’ 


case in 1901 when Rakhal sobd this property to the plaintiffs’ father 
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Civit. , he had no interest left in it. The plaintiffs’ father was then for all 
1925. intents and purposes a trespasser so far as the* defendants 
m were concerned. He came into possession of the property 
Ramanuj , : 
v. as a trespasser and by paying off Khelaram he obtained 
Daksineswar. ; 


Lr actual possession of it. Khelaram's * mortgage having come 
Suhrawardy, T. to an end in rgor, he being paid off, Rakhal or the defen- 
= dants who allege to have derived their title from him can- 

not say that they had no right at all to take direct’ possession of the 
e property in rgor. The only bar to their taking khas posses- 

sion of the property was the  usufructuary «mortgage executed 
in favour of Khelaram. When that mortgage was extinguished 
or the operation of it terminated by any means whatsoever, 
the defendants cannot say that Khelaram was stil entitled ,to 
possession and their title to khas possession was delayed till 
the entire period of usufructuary mortgage. In this view of the 
matter, the finding of the Courts below being that the plaintiffs were 
in possession from rgor to 1917, it must be held that they acquired 

a good title by adverse possession against the defendants. I am 

accordingly of opinion that this appeal fails and on the second 

ground mentioned above and should be dismissed with costs 
Mukerji, J :—I agree that the appeal should be dismissed 
with costs and desire to add a few words. 


But for the opinion which I have formed on the question 

of possession Ishould have felt bound to remand the case to 
enable the defendants appellants a further opportunity of adducing 
documentary evidence. They put in a High Court paper book in 
a certain First Appeal as secondary evidence of the contents of 
some documents. The paper book by itself would not be secondary 
evidence of the contents of these documents, but ifa proper case 
were made out for the reception of such evidence then in conjun- 
-tion with the requisite oral evidence it would prove the said contents. 
Objection to the reception of the paper book in evidence was taken, 
on behalf of the plaintiffs but that objection was not dealt with at 
the time. The paper book was marked as an Exhibit with the 
endorsement that it was objected to. The order sheet contains a 
simple order that it was marked as an Exhibit, while the list of 
Exhibits shows that it was admitted subject to objection. It will be 
observed | that the column provided for the remarks in the said 
list is headed “ Whether admitted after or without objection." 
This is as itshould be, for all objections as to the admissibility 
of evidence should be dealt with at the time of its reception or at 
. any rate at the earliest possible opporthnity, a rule which has been 


— e 
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repeatedly enjoined in reported decisions. The reason of the 
rule is that # the Court allows the objection, the party tendering the 
evidence may take such steps as he may be advised to get the 
lacunae remedied. The expression ‘subject to objection’ means 
that the objection rethains undecided. It may be that in some cases, 
evidence has to be received subject to objection in anticipation of 
other evidence which, it is hoped, will be forthcoming and which if 
produced will rembve the objection. In such cases a final decision 
on the objection must be recorded before the Court proceeds to 
judgment. Omission in this respect is likely to prejudice the 
party producing the evidence by letting the matter remain 
ina dubious state and then depriving the party tendering the 
evidence of an opportunity of making up the defects which in many 
cases he would be ready to do if he is told that the objection is 
alowed. In the present case it is only in the judgment of the trial 
Court that there is any indication that the Court is not satisfied as 
to the admissibility of the evidence. This is a: procedure which 
deserves to be condemned. 

On the question of possession, however, I am decidedly against 
the appellants’ contention. The mortgages in order of sequence 
were as follows: Simple mortgage in favour of Rooke, usufructuary 
mortgage in favour of Khelaram and simple mortgage: in favour of 
the plaintiffs’ father. At the date of the suit on Rooke's mortgage 
the other two mortgages were in existence, but the said mortgagees 
were not made parties to the suit and the right of the puisne 
mortgagess who were not parties to the suit remained unaffected by 
the decree and the proceedings in execution. thereof. The appel- 
lants’ chief contention is that so long as the usufructuary mort- 
gage in favour of Khelaram subsisted, adverse possession could not 
run as against Rooke or his transferees—the appellants being such 
transferees—and as an authority for this proposition reliance is 
placed upon certain decisions, notably that of this Court in the case 
of Ram Narain Sahoo v. Bandi Pershad, (x) in which it is observed 
that a first mortgagee in possession under a prior sale may always 
shield himself under his mortgage and his purchase, although his 
tight to possession may be defective antl that the puisne mort- 
gagee's right is limited to a right of redemption or saleof the 
mortgaged premises subject to the lien of the first mortgagee or 
auction-purchaser ona decree obtained by the lattere If Rooke 
could—obtain possession under his purchase the rights of the 
parties would have been regulated by this rule. The findings 
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ofthe Courts below indicate, and indeed it is stated to be one 


of the admitted features of the case, that the property was at 
the time of Rooke’s purchase and thereafter in the possession of 


— Khelaram the usüfructuary mortgagee. The plaintiffs father treat- 


ed this decree as a nullity, ignored the,rights bf Rooke, purchased 
the property in satisfaction of his own mortgage, and also paid off 
Khelaram and came into possession. He acquired no title under 


his purchase and came in as an outsider anel, possibly a tres- 


passer ; and the fact that he chose to pfy off Khelaram makes no 
difference. From the point of time that he came to be in posses- 
sion, he was in adverse possession. This was in 1308 ; and from 
thattime till 1324 when the plaintiffs were dispossessed, the 
plaintiffs’ father and then the plaintiffs were in possession 
adversely to the defendants. What rights Rooke had after his 
purchase as against Khelaram and the plaintiffs! father as puisne 
mortgagees is a question which has hardly any bearing on the the 
question of possession. i l 

D. K, R. Appeal dismissed. 


Before Mr. Justice Sukrawardy, and Mr. Justice Mukerji. 


ISMAIL PRAMANIK 
V. 
KHEDIR PRAMANIK * 


Landlord and tenant—Bengal Tenancy Act (VII of 1885) Section 48—Occu- 
pancy holding, usufructuary ‘mortgage of—Subsequent kabuliat executed by 
the mortgagor in favour of mortgagee—Suit for reni—Mortgagor, if an 
under-ratyat. 

An occupancy raiyat executed a usufructuary mortgage in favour of 
the plaintiff, stipulating that the mortgagee would pay the proprictor’s 
rent and take Daéhilas im" the -name of the defendant. Subsequently he 
executed a kabuliat in favour of the mortgagee stipulating to pay 
rent at Re. 20 per year. In a suit brought by the mortgagee for recovery 


* Appeal from Appellate Decree No. 971 of 1923, against the decree of Babu 
Bepin Behari Chatterjee, Subordinate Judge of Bogra, dated the 16th December, 
1924, affirming.that of Babu Mahendra Nath Lahiri, Munsiff, rst Court, at Bogra, 


dated the 8th May, 1922. E 
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of rent at that rate it was contended that the mortgagee was not entitled to re- 
cover rent at that rate by virtue of the provisions of section 48 of the Bengal 
Tenancy Acts: , 


Held, that the mortgagor holding under the mortgagee by virtue of the 
kabuliat did not cease to bea raiyat holding under the proprietor and was not 
an under-raiyat and sectio? 48 is inapplicable to the case: Tilakdhari Singh v. 
Chaturgun Baid (1) referred to. 


That by the mortgage fhe relationship as between the proprietor and the 
defendant was left untouched and no relationship of landlord and tenant as 
beween the proprietor and the eplaintiff came into existence by the transac- 
tion. 


That the plaintiff was entitled to decree at the rate of Rs. 20 per year. 
Appeal by the Plaintiff. 

Suit for recovery of rent. 

The material facts appear from the judgment of Mukerji J. 
Babu Dinesh Chandra Roy for the Appellant. 


No one appeared for the Respondent. 


C. A. V. 
The judgments of the Court were as follows :— 


Mukerji, J :—The plaintiff sued the defendant to recover rent 
for 3 pakhis of land for the years 1326 to 1328 at the rate of Rs. 
20 per year together with damages. The defendant contended 
that the plaintiff is not entitled to recover rent at more than Rs. 3-6 
annas per year by reason of the provisions of section 48 of the 
Bengal Tenancy Act. The Courts below have upheld the defen- 
dant's contgntion as to the applicability of section 48 of the Bengal 
Tenancy Act and have given the plaintiff a decree at the rate of 
Rs 4-2 annas per year, that is to say, at the rate which the plain- 
tiff is supposed to pay to his landlord together with fifty per cent. 
thereof. The plaintiff has appealed. 

The defendant along with some other persons held an occu- 
pancy holding consisting of 6 pakhis of land bearing a rental of 
Rs. rr. The defendant on the 3rd Augrahayan 1322 B. S. exe- 
cuted a usufructuary mortgage in favour of the plaintiff in respect 
of 3 pakhis of land out of this holding, alleging the same to con- 
stitute his entire jote and as bearing a rental of Rs, 2 - r2 annas 
per year. The mortgage was for a period of 60 years, the amount 
of principal secured was Rs. 249, the same as also the interest 
thereon was stipulated to be recovered from the usufrect and 
possession of the said 3 pakhis of land was to be with the plaintiff. 


(1) (1923) I. L. R. 3 Pat. 266. = 
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On thé next day that is to say, the 4th Augrahayan 1322 the defen- 
dant executed a abuliat by which he took settlement ‘of the 
said 3 pakhis of land from the plaintiff for a period of g years 
stipulating to pay a rentof Rs. 20 per year. The defendant’s 
contention which has been upheld by the Courts below is that by 
these transactions the defendant has ‘become án under-raiyat. The 
question, before us, is whether this contention is well-founded. 

To attract the operation of section 48 of the Bengal Tenancy 
Act it must be established that the defendant’ is an under-raiyat, 
that is to say, that he is a tenant who holds immediately or medi- 
ately under a raiyat. The Courts below are of opinion that the 
plaintiff, under whom the defendant now holds has by the usufruc- 
tuary mortgage become a raiyat, and that under the Aadwltat the 
defendant has become an under-raiyat. 

In my opinion the governing intention of the parties is obvious. 
The mortgage created the relationship as between a debtor and a 
creditor ; the plaintiff was to enter into possession and take the 
profits in lieu of principal and interest and subject to the payment 
of the proprietors rent. There is a stipulation in the mortgage 
deed that the plaintiff would pay the said rent and take dakdilas 
in the name of the defendant, showing payment of the rent through 
the plaintiff. By the mortgage therefore the relationship as :between 
the proprietor and the defendant was left untouched. By the 
Rabuliat a tenancy was created, the real object of which was to 
let the defendant remain in possession and pay Rs. 20 per year 
in lieu of the usufruct. No relationship of landlord and tenant as 
between the proprietor and the plaintiff came into gxistence by 
this transaction. Assuming however that the plaintiff acquired a 
status intermediate between the proprietor and the defendant, he 
cannot be held to have acquired the incidents which would be 
requisite to constitute him a raiyat under the Bengal Tenancy Act. 
The defendant holding under the plaintiff by virtue of the Aadu- 
fiat therefore is not an under-raiyat. "The view I take receives sup- 
port from the observations of the learned Judges in the case df 
Jilakdhari Singh v. Chaturgun Botd (1) wherein the facts were 
precisely similar. 

The appeal therefore should be allowed, the judgments of the 
Courts below set aside and a decree entered in the plaintiffs favour 
at the rate of rent, cesses and damages as claimed in the plaint. 
The appellant will be entitled to his costs in all the Courts. 

Suhrawardy, J :—I agree. 

D. K. R. Appeal allowed. 

(1) (1923) 1. L. R. 3 Pat. 266. d 


Vor. XLIIL] HIGH COURT. 


APPELLATE CRIMINAL. 


Before Sir Babington Bennett Newbould, Knight, Judge, and 
Mr, Justice M. N. Mukerji. 


e 
AHED FAKIR AND OTHERS 
: v. 
. KING-EMPEROR * 
e 


Misdirection - Penal Code (Act XLV of 1860), Section 149.—Rioting—Title to 
land. 


A and B inherited certain land from their father. The disputed land isa 
plot of 6 Cottahs of land which was let out in barga to C, who however, held over 
as gargadar after the expiration of the lease and grew kalat in 1923. At the 
beginning'of 1924, A executed a obala purporting to sell him this 6 Cottahs of land. 
On the sth January, 1924, C and his son went to plough the land. When they 
were ploughing they were resisted by the appellants who succeeded in turning C 
and his son out of the land. Some hours later, the brother of C and others came 
to the land where the appellants still were and a fight took place in the course of 
which C's brother died. Injuries were also received both by the appellants and 
several of the witnesses for the prosecution. The occurrence for which the ap- 
pellants were put on their trial was the second occurrence. 


The learned judge in his charge to the jury said “If the actual possession of 
the land"? by C “‘is established then quite irrespective of the question whether! C 
‘acquired a valid title to the land by the kobala " from A “for of the question 
whether the title to the land rested with" B, “the accused persons must be held 
to have formed members of an unlawful assembly if they had assembled with the 
common object of enforcing the right or supposed right" of B “to the land in 
question by m@ans of criminal force or show of criminal force’? : 

Held, that this misdirection as to the necessity of deciding the title was a 
material one which occasioned a failure of justice. | 

That as there were two separate occurrences, the question whether B on whose 
behalf the appellants were acting had title to the land, was most important, 


Appeal by the Accused. 


. The accused were charged under sections 147, 304, 294 and 
' 324 Indian PenaleCode. The jury returned a unanimous verdict 
of not guilty on the charges under sections 2$ and 324 Indian 
Penal Code, and a unanimous verdict of gailty on, the charges 
under sections 147 and 325 Indian Penal Code. The learned Judge 
agreeing with the unanimous verdict aforesaid, acquitted Baksu 
Fakir of the charge under section 324 Indian Penal Code and 
Manik Mander, Kohabali Fakir, Zahed Fakir, and Tazu Fakir, and 


* Criminal Appeal No. 417 of 1924, against the order of T. C. Mitra Esq., 
. + * e. 
Assistant Sessions Judge of Mymensingh, dated the 14th May, 1924. 
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CumiNAL, | Baksu Fakit, Accused Nos. 2 to 6 of the charge under section $24 


Pd 


1924 Indian Penal Code and convicted all the accused ugder res 
l Ahed Fakir 147 Indian Penal Code and sentenced each of them to undergo 


v. rigorous imprisonment for years and also convicted Ahed Fakir, 
Kang Eni VO" —— Accused No. 1 under section 325 Indian Penaf Code and sentenced 
d | him to undergo rigorous imprisonment for 5 years under that sec- 
tion, sentences to run concurrently with the sentence under section 
147 Indian Penal Code. f 


Al Babu Debendra Narain Bhattacharjee for the Appellants. 
Mr. Khundker for the Crown. 


‘The judgment of the Court was as follows : 


LI it 5 


The appellants before us were put on their trial on several charges. 
ae i They were all charged with rioting punishable under section 14] 
Indian Penal Code. The appellant Ahed Fakir was c arged with 
having committed culpable homicide not amounting to murder by 
causing the death of Mohorulla. The other appellants were 
charged with being constructively guilty of culpable homicide under 
the provisions of section 149 Indian Penal Code, and one of the 
appellants Baksu Fakir was charged with ‘committing simple hurt 
with a dangerous weapon to one Omed Ali. The Jury unanimously 
found all the appellants guilty of rioting. They found Ahed Fakir 
guilty of the minor offence of voluntarily causing grievous hurt to 
Mohorulla. On the other charges they returned a verdict of not 
guilty. l 
The main facts of the case appear to be as follews. Khosh 
Mahmud and Lal Mahmud alias Tunya are two brothers. Their 
father Dost Mahmud died about four years ago leaving some land 
which was inherited by these two. The land in dispute in the 
present case is a plot of six cottas of land which according to the 
evidence of the prosecution was let out in Paga to the witness 
Mobitulla during the year 1922. On the ‘expiration of the barga 
lease ‘it is said. that Mohitulla héld over as bargadar and grew &a/ai 
on the land in 1923. At the beginning of 1924 on the 2nd. 
: January Khosh Mahmud executed a kobala Ex. r purporting to 
sell him this six cóttas of land. On the 5th January last in the 
early morning Mohitulla and his step-son Monu went to plough 
the land. When they were ploughing they were resisted by the 
appellants who succeeded in turning Mohitulla and Monu out of 
the land. ‘At about ro a.m. some hours later Mohorulla the 
brother of Mohitulla and others came to the land where the appel- ` 
lants still were and a fight took place in the course of which Mohor- 
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ulla received injuries which fractured two of his ribs and ruptur- 
ed his spleen and caused his death. Injuries were also received 
both by thé appellants and several of the witnesses for the prosecu- 
tion.. 


_ The learned Sessions Judge in summing up the case to the 
Jury has stated the facts and ‘the evidence in our opinion fairly. 
But he had fallen into a serious error in directing the Jury on an 
important point’,of law. He has told the Jury that "if the actual 
possession of the land by Mohitulla is established then quite irres- 
pective of the question whether Mohorulla acquired a valid title 
to the land by the kobala Ex. x from Khosh Mahmud or of the 
question whether the title to the land rested with Khosh Mahmud's 
brother Lal Mahmad alias Tunya, the accused persons must be held 
to have formed members of an unlawful assembly if they had 
assembled with the common object of enforcing the right or sup- 
posed nght of Tunya to the land in question by means of criminal 
force or show of criminal force”. But in this case having regard 
to the fact that there were two separate occurrences the question 
whether Tunya on whose behalf the appellants were acting had 
title to the land is most material. From the charge as framed it 
is clear that the occurrence for which the appellants were put on 
their trial was the second occurrence. The charge of rioting as 
originally framed by the committing Magistrate referred to the 
assault on Mohitulla and others as parts of the unlawful common 
object. This charge was amended in the Sessions: Court by, strik- 
ing off the words “and assaulting Mohitulla and others" and by the 
substitutión of the name of Mohorulla in: place of the words 
“the said  Mohitulla". This shows that the appellants 
were charged with having committed rioting in connection with 
the second part of the occurrence when Mohorulla was wound- 
ed and not with reference to the first part of the occurrence 
when Mohitulla was driven from the land. With reference to 
. this second part of the occurrence the title of Tunya is most 
material as it cannot be held that the offence of rioting was then com 
mitted with the common object stated in the charge if in fact Tunya 
had good title to the land. From the evidence of the prosecution 
witnesses there is some evidence of Tunya’s title which should 
have been put before the Jury and their decision obtained, 
for instance even in the first *information the place of occur- 
rence is described in two separates sentence as Tunya’s land, 
and Ahir Fakir who laid the first information has also in his 
deposition before the Sessions Court stated that Mohorulla was 
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CRIMINAL beaten and he fell on the land of Lal Mahmud, that is, of 
nen e Tunya. We also find another witness Jamir Sheikh stating 
Ahed Fakir that the disputed land originally belonged to Tttnya. That 


v. Tunya originaly had some interest inthe land is not disputed 

King-Emperor. ^ amd there is no clear evidence that he parted with this inter- 

est, The deed of sale to Mohitulla*was executed by Khosh 

Mahmud alone and purports to sell the, whole of six cottas 

as Khosh Mahmud’s property. It must therefore be said that 

the case put up on behalf of the appellants that Lal Mahmud 

* alias Tunya was the real owner of the land was supported by . 

some evidence before the Sessions Court and there should have 

been a decision on that’ point. If it had been held that 

Tunya’s title to the land had been made out it cannot be 

said that during the second part of the occurrence the appel- 

lants were acting with the comon object set out in the charge 

namely, of taking forcible possession of the land in possession 

of Mohitulla. By ro o'clock in the morning of the sth Jan- 

uary the appellants were already in possession of the land in 

dispute since they had turned out Mohitulla and his step-son in 

the early hours of that morning. If subsequently to the forcible 

possession which they then obtained they were holding the 

possession on behalf of Tunya in whom the legal right to possession 

was vested it cannot be said that the complainant party had any 

right to forcibly eject them when they returned with force for 

that purpose. We must hold that this misdirection’ as to the 

necessity of deciding the title is a material one which has infact 
occassioned a failure of justice. ° 


There remains the conviction of Ahed Fakir under section 325 
Indian Penal Code. . 

As regards this we can see no reason for reversing the verdict 
of the Jury. As we have already said the evidence has been 
fairly put to the jury on the important facts. The only impor- 
tant point of nondirection to which our attention has been, 
drawn isas to the statement made by  Moharull. It would 
appear that Mohitulla when he gave evidence before the inves- > 

. tigating Sub Inspector,stated that Mohorulla had told him that 
Ketu Fakir with Manik Fakir had struck him on the head with 
lathis and did not say that Mohorulla had told him that Ahed and 
Zahed styick him on the head with lathis. We do not think that this 
non-direction is of material importance. The important point was 
not who struck Mohorulla on the head but who struck the blow 
on the abdomen which fractured his ribs and ruptured his spleen, 
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As regards this particular point the evidence appears to be CRIMINAL. 
one sided, and we cannot hold that the omission to draw specific , 1924; 
attention byethe Judge to the above mentioned discrepancy had ve 

i Ahed Fakir 


led to any miscarriage of Justice. We do not think that it will f 
serve any useful propose to ‘order a retrial on the charge of King Emperor: 
rioting. ° 

We set aside the conviction and sentence of all the six appel- 
lants on the charge of rioting punishable under section 147 Indian 
Penal Code. We uphold the conviction of Ahed Fakir under 
section 325 Indian Penal Code, and the sentence of five years a 


rigorous imprisonment passed under that section. d 
The appellants other than Ahed Fakir will now be discharged 
from their bail bonds if they are on bail or they should be released 
if they are in jail. 
A. T.:M. Accused Nos. 2 to 6 acquitted : Sentence of accused 
No. r upheld. 
Present: Lord Phillimore, Lord Blanesburgh, and 
Sir John Bdge. 
* LAL CHAND MARWARI AND OTHERS 
i P: C: 
U SUNG 
1925 
RAMRUP GIR AND ANOTHER. = 
Fuly, 21. 


December, 5. - 


[ON APPEAL FROM THE HiGH Court OF JUDICATURE AT PATNA.] 


Hindu Law--Eudowment—Endowed properties of Math or Asthal—Unlawful 
alienation thereof by Mahant—Suits by succeeding Mahant for recovery 
thereof—Disappearance of first Mahant—Death not proved after two years’ 
absence—Succeeding Mahant!s suit dismissed for want Of cause of action— 
Fresh suits 21 years later-—~Presumption asto first Mahant's death—Date 
of death unknown—Evidence Act, (I of a Sec, 108--Limitation Act, (IX 
of 1908) S ch. I. Art. 144. 7 l 
lf a person has not been heard for seven years, there is a presumpt®n of law 

that he is dead. The presumption is the same if the period exceeds seven years. 

The period is one and continuous, though it may be divisible into three or even 

four periods of seven years. But at what time within that period he died is not 
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a matter of presumption but of evidence and the onus of proving that the death 
took place at any particular time within the seven years lies upon the person who 
claims a right to the establishment of which that fact is essential. , 


In 1892, the Mahant, B, of an Asthal went on a pilgrimage, having about 2 
years previously alienated by mortgage or sale the endowed lands belonging to 
the Asthal. in April 1895, R, his senior Chela, and: officiating Mahant, who, 
hearing that he had died in April 1892, had installed himself in due form in the 
office, instituted suits against the persons in possession of the said proper- 
ties, alleging that B had alienated them unlawfully and without legal 
necessity. The defendants disputed the fact of the death of B, and ques- 
tioned R's right to sue : and the High Court on the 30th November, 1897 (affir- 
ming the decree dated the 27th January, 1896 ofthe Subordinate Judge, Muza- 
ffarpur) dimissed tbe suits; holding that R had not proved that, at the time when 
he instituted the suits, B was dead, and accordingly that R had no cause of action, 
In 1905, B again went through the ceremony of installing himself as Mahant, 
and on the 3oth. November, 1916. (by which time the defendants had been gore 
than 26 years in continuous possession of the aforesaid properties) brought fresh 
suits for the recovery of the properties, alleging that (a) the Courts in his prior 
suits has held that B was alive at the time of the institution thereof (April, 1895,) 
and (b) the presumption as to B's death, under section 108 of the Evidence Act, 
only arose on the 3oth November, 1904, i. e. 7 years from the date of the judg- 
ment on appeal of the High Court in the previous suits ; hence, he was within 
the limit of time, 12 years, prescribed by either Art. 134 or Art. 144, of Schedule 
I to the Limitation Act, for bringing the present suits. : 


Held, (a) he was in error in interpreting the finding of the Courts in the prior 
suits to mean that B was alive in 1895 or 1897, when such finding had not gone 
beyond stating that the plaintiff had not then Jroved that his predecessor was 
dead at the date of the institution of those suits ; 


(b) it was an error also to suppose that the effect of section 108 of the Evi- 
dence Act was to fix the date of B's death at either the year 1902, Qr 1904, or at 
any other time. The presumption contained in that sectionis only as to the fact 
of death, and not as to its date, which still remains to be proved by evidence, like 
any other fact. As the presumptjon arises whether the period of disappearance 
is exactly 7 years, or exceeds it, the language of the section would be more accu- 
rate if, instead of the words **seven years", it read *fnot less than seven years? 
Rango Balaji v. Mudiveppa (1); and In re Phene's Trusts (2) referred to. 
In this respect, the law in India and the United Kingdom is identical. 

(c) as the plaint in the present suits sets forth that the defendants had by 


themselves or their predecessors in title been in adverse possession of the proper 

ties since 1895 at least, he can only recover them by the strength of his own title 
[see Perhlad Sein v. Rajengra Kishore Singh (3); Mahomed Ibrahim v. Morri- 
Son (4) 3 Doe v. Nepean (5)], and by proving facts which take his case out of the 
operation to Schedule I of the Limitation Act. The evidence in both the forms 
and the present suits relative to the death or disappearance of B did not establish 


such fact. 


(1) 1898) I. L. R. 23 Bom. 296. (2) (1869) Le R. 5. Ch. 139. 
(3) (1869) 12 M. Is A. 334- (4) (1878) 1, L. R. 5. Calc. 36. 
^ (5) (1833) 5 B. &. Ad, 86 (94)- . ‘ 
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Four Consolidated Appeal from decrees of the ‘High Court (Das 
and Bucknill JJ.) dated ‘the rath April 1922, reversing the decrees 
of the Subordinate Judge (D. Prasad, Esq.) of Muzafferpur, dated 
the 12th September. 1918, and decreeing the respondents claim for 
possession of the PISEeraes specified in the plaints, with este 
profits. 

The facts appear from the report of the prior proceedings i in I. L. 
R. r Patna, 475, and from their Lordships’ judgment. 

L. de Gruyther. K. C. and E. B. Raikes for the Appellant :—The 
suits were barred under either Art. 134 or Art. 144 of Sched. | to 
the Limitation Act. Vydya Varuthi v. Balusami (x) ; Damodar 
Das v. Lakhan Das (2), and the possession of the purchaser be- 
came adverse to the respondent from the date of their respective 
purchases. The High Court erred in holding that Art. 144 did not 
apply because the title in the properties in question was in the 
Mahant, and they should have held on the respondent's pleadings 
and evidence that the Mahant was only a manager for the judicial 
owner, the deity or Math. It the title was in the Mahant, Art. 134 
applied, further, if the possession of the purchasers only became 
adverse on the death of B. the vendor-Mahant, they should have 
held that such death occurred as soon as the respondent could claim 
the benefit of the presumption in section 198 of the Evidence. 
Act. 

A. M. Dunne K.C. and W. Wallach for the Respondents :—The 
decision of the High Court that the suits were not barred by’ limi- 
tation was correct, and that of the Subordinate Judge was erroneous 
for the title to the properties was in the Mahant, and so long as the 
vendor-Mahant .was alive, there could be no adverse possession. 
Also the finding of both the Court in India on issues other than 
the issues as to limitation were correct, and could not be dis- 
turbed. 

C. A, V 

The judgment of the Board was delivered by : | 


Lord Blanesburgh. These are consolidated appeals by 
the defendants in four out of eight suits instituted by: one 
Ramrup Gir in the Court of the First Sub-Judge at Muzafferpur 
on the 30th November, 1916. The suits -were brought on the 
allegation. that the plaintiff, as the then Mahant of an asthal or 
math at Paprikhan Karan, was entitled to recoversfrom the 
defendants -different -properties endowments of the math then 

(1) (1921) L. R. 48 I. A. 365 ; L L. R. 44 Mad. 631. 

_ (2) (1910) L. R. 37 1. A. 147 i I. L. R. 37 Cale. 885 ; 1a C. L.-J. 110. 
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in their possession. These properties had, it was alleged, been 
alienated without warrant by Bhawan Gir, deceased, the immed- 
iate predecessor af Mahant of the plaintiff. The suits, as they 
progressed, were amended by the joinder as co-plaintiffs of three 
persons to whom in consideration of theie supplying funds for 
the. conduct of the litigation Ramrup Gir had agreed to transfer 
when recovered certain portions of the*properties in question. 
As so amended they were heard at length by the learned 
Subordinate Judge, and on appeal, ley the High Court at Patna, 
where many issues were raised and strenuously contested. 
Of these one only remains for determination by their Lordships, 
namely, the issue of limitation. The learned Trial Judge held 
that the suits were barred by statute. The High Court, on appeal 
held that they were not, and made decrees for possession of “the 
properties with mesne profits. It is against these decrees and 
on the ground that the suits should have been dismissed as being 
out of time that the present appeals have been brought and 
argued., 


The math in question has a considerable history. itis a math 
of the Sanyasis who are celibate and have renounced the 
world. The properties in suit had been amongst its endowed 
properties fora period of nearly 150 years. They stood in 
the name of the Mahant for the time being, but he had no 
right to alienate them otherwise than for necessity. The 
income from them at one, time, at all events, amounted to 
Rs. 4000 a year, appropriated not to a single deity, but for 
Puja of Siuji, the principal deity, for the Pujas of the other estab- 
lished deities of the math and in the entertainment of mendi- 
cants and ascetics. These matters, all in dispute in the Courts 
below, were not again raised in contest before the Board and 
may now be taken to be accepted. 


In the year 1880 or shortly afterwards Bhawan Gir became 
Mahant of this asthal or: math. He had, as his elder Chela, 
the plaintiff Ramrup Gir, and as his younger Chela, one Harihar 
Gir. Bhawan Gir was drunken immoral and dissolute, and. as 
might be expected of*such a person, profligate and extravagant. 
Portions of the endowed properties he mortgaged without justifi- 
cation by way of security for loans made to himself. Other 
portions equally without justification be purported to sell out- 
right. The proceeds in every case were it can hardly be doubted 
spent mainly if not entirely, upon himself. The properties mort- 
gaged have since been sold under, decrees made in suits 
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brought to enforce the securities. And soit has come about that 
those properties now in dispute have all of them been in the 
exclusive possession of the defendants or their predecessors in title 
as for absolute interests for periods exceeding on the 3oth Novem- 
ber, 1916, in every stange a term of 26 years of continuous 
duration. 

By 1888 Bhawan Gir had denuded himself and the math of all 
its endowed properties. In March, 1892, he made the asthal 
over to the plaintiff, and, gs- the plaintiff recites in a deed of sale 
of the 15th June, 1917, left the place for good. And he has 
never returned. He went on pilgrimage and -Harihar Gir went 
with him. Some weeks later Harihar Gir came back alone and 
reported to the plaintiff that Bhawan Gir had died in his arms at 
Hardwar on the 27th April, 1892. 

The plaintiff accepted that statement. It was, of course, then 
greatly to his interest to do so. He had become Mahant if it were 
true. It is, however, contrary to his interest now to ‘accept it. Indeed, 
if the fact be as stated it is fatal to his present claims. Vet in 
his evidence in these stits—-to his credit be it said—he has again 
declared his belief that Harihar Gir’s statement as to Bhawan Gir's 
death at Hardwar in April, 1892, is in accordance with fact. And 
his actions since the date of Harihar Gir’s return, if they be 
honest, have been consistent, and consistent only with a constant 
belief that Bhawan Gir was dead. Almost at once he performed 
his Bhandara and Shradh, and he was himself instituted as Mahant 
of the math and got Chudder and Pagree and was installed in the 
Gaddi. ‘Three years later, that is to say on the 16th April, 1895, 
with money found by others on terms analogous to those on which 
the funds for the present litigation have been obtained, he instituted 
a series of suits against the present defendants or their then 
predecessors in title to recover the properties on the allegation that 
he had on the death of Bhawan Gir succeeded thereto as Máhant. 
In those suits the plaintiff gave evidence to the effect just stated. 
Harihar Gir, too, was called as a witness, and he directly deposed 
to Bhawan Gir's death in his presence on the date already given. 
His statements at that date were of course highly interested. 
Moreover, it was essential to the plaintiff's case then that they should 
be true. The learned Trial Judge, however, disbelieved them, 
accepting as preferable, and perhaps as true, a body of .evi- 
dence adduced by the then defendants—suspicious. only because 
of its volume and circumstance—that Bhawan Gir was’ alive after 
April, 1892 : that indeed he had been seen alive in 189s after action 
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brought. For the-reason therefore that the plaintif had. failed. to 
establish the fact essential to the validity of his claim, namely, that 
Bhawan Gir was dead when the: suits were instituted the Trial 
Judge by decreé dated’ the 27th January, 1896, dismissed’ them all 


‘with costs. The plaintiff appealed to the High Court, but the 


learned Judges of that Court, finding” themselves unable on.tlie 
materials before them to review the Trial Judge’s finding on this 
issue of fact, by orders dated thé :¥oth November, 1897, : dismissed 
the appeals. And so that’ litigation ended. "Attention must be 
given-to this last date. It will be found that . os apio sets great 
store by it in these proceedings: qe jh ei ; 

The plaintiff in^19o5 again’ performed the Bhandra Bhawan 


"Gir and was again installed: in thë Gaddi, although in his. own 


view, as he stated in evidence in these suits that ceremony was 


‘neither éssentialto his institution nor redundant in its'repetition. 


On the 36th November; 1916, he instituted the present litiga- 
tion.” The date is significant. Required by Ord. VII r. t (eof 
the First Schedule to the Code to set forth in his plaint the facts con 
stituting his cause of action; and when it arose, the plaintiff in each 
of the plaints alleges that the Judge óf the High: Court in the 
earlier ‘proceedings had, on! the. 30th .November. 1897, accepted 
the then deféndant’s statemént that the plaintiffs Guru, Mahant 


‘Bhawan Gir, was then - alive : that no particulars: .Yegarding him 


had been known for seven years from the'date of that judg- 
ment, and that it was necessary for the plaintiff to accept the 
3oth November, 1904, as the date-of death of his Guru 
when the cause of action accrued to him. His ‘suits were in 
time—such. is the implication’ of the allegátion, andy such is his 
way of establishing it—in that they were cotomenced min twelve 


years to a day from the 30th November, 1994. 


This view is undoubtedly mistaken. It‘would be in to je 
plaintiff ifit'weré not: For his case on his'-chosen foundation 
fails upon the ‘facts. It ds not correct “tó say that the High 
Court in the’ "earlier litigation ‘found that "Bháwan^ Gir: was-alive 
on the -30th ‘November, ' 1897- What ‘that Court. did find áffirm- 
ing the Subordinate: Judge, was that he had not been’ provedito 
be dead on the 16th April 1895.' The latest date at which anyone 
deposed to his being: alive was'á later'dateZin ‘the’ same, year. 
And there ig no evidence, eithér ih that litigation: -if-it maybe 


‘regarded’ orin'this that he hás- "ever since been: heard of..-So 


far indeed as the present süits are concerned the only. testimony 
adduced, apart from that of  Harihàr Gir, is: that : hethas -been 
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neither seen nor heard of.since he left the math in March, 1892.. 


Putting, the case therefore at its highest. for the plaintiff. that is 
excluding together from consideration both Harihar Gir's direct 


evidence of death aud -the. plaintiffirs belief in its, truth ; the. 
position is that Bhawan .Gir -has..not been or heard of since the 


year 1895.. If so, on the principle setup by the plaintiff, h he must 
be presumed to be dead. by, the end, of r9oz. . Accordingly these 


suits commenced. only in' 1916 , are ‘Clearly statute barred as 


against. the defendants.. ° 


But the law really .is that on the facts now assumed there is, 


no-presumption as to Bhawan Gir being dead either in r902 or 
1904. There is only one. presumption, and that is that when these 
suits were instituted. in 1916 Bhawan Gir was no longer aiive. 
There is no presumption -at all as to when he died. That, like 
any other fact, is a matter of proof. And .their Lordships 
would here observe that it strikes them as not a little remark- 
able that the theory on this point, on which, the plaintiff's 
pleader hazards: his whole case isstill so widely .held although 
it has so often been shown to ‘be mistaken. „The learned 
Judges ,of, the High Court have -in these suits. pointed out the 
plaintiff's error. Yet, in another.,part of their, judgment, if their 


Lordships are not -mistaken, they have themselves unconsciously 
fallen into it. They have.made a decree in the plaintiff's favour 


because they had, as they thought, no reliable evidence as to 
the date of Bhawan Girs death, and because in their judgment it 


was for the defendants to prove that.date if they relied on it. Yet, 


at the same time they have acceded to the plaintiff's claim for mesne 
profits which, at all events as claimed, are those profits accruing 
three years prior to the institution of the suits. This imports 


that.Bhawan Gir was dead at that date. But if he was, then the. - 


same evidence showed that he had died many years before. . The 
evidence, indeed, if regarded at all, required the Court- not to allow 
mesne profits but to dismiss the suits altogether. . 


~ Now upon this question there is, their Lordships are satisfied 3 


no difference between the law of India.as declared in the Evidence 


Act and.the Law of England [Rango , Balaji v. Mudiyeppa (G), and, 
searching for an explanation of this very persistent heresy | their, 
Lordships find it. in. the words in which tbe rule both in India and: 


in England is usually expressed? These words taken snginally 
from Zn re Phene's Trusts, (2) runasfollows:— .  ,, 
"If a person has not been heard of for seven veas diss, is a 
“(4)..(2898) I. Li Ro 23 Bom. 296. : (2) (1869) E. R..5 Ch. 139. 


E t 
5, LI Ir d 4 


292. 


P. C. t 


° 1925 : 
d 


Lal Chand. 

i E 

Ramcyp., 
Lord Blaneshurghs 


ad 


256 
PC. f 


1925. 
Lal Chand 

y. 
Ramrup. 





Lord Blanesburgh. 





THE CALCUTTA LAW JOURNAL. (Vou. XLIII. 


presumption of law that he is dead: but at what time within that. 
period he died is not a matter of presumption but of evjdence and, 
the onus of proving that the death took place at any particular time 
within the seven years lies upon the person who claims a right to ` 
the establishment of which that fact is esgential.* 

Following these words, it is constantly assumed—not perhaps 
unnaturally—that where the period of disappearance exceeds seven - 
years, death, which may not be presumed at any*time during the 
period of seven years, may be presumét to have taken place at its 
close. This of course is not so. The presumption is the same if 
the period exceeds seven years. The period is one and continuous, 
though it may be divisible into three or even four periods of seven 
years. Probably the true rule would be less liable to be missed, and 
would itself be stated more accurately, if, instead of speaking of "a 
person who had not been heard of for seven years, it described the 
period of disappearance as one “of not less than seven years." 

To resume, however. It is manifest that the attempt made by 
the plaintiff in his plaint to comply with Order VII r. r (e) and set 
forth the date when his cause of action arose has failed him on 
the facts. The result is to disclose, so far as he is concerned, a 
very serious position. It is made plain by the plaint that as against 
him the defendants bad at the institution. of the suits been by 
themselves and their predecessors in adverse possession of the 
properties in question for: more than r2 years—in point of fact 
since 1895 at least when the earlier litigation against them was - 
commenced by the plaintiff, and which is the last yeaz in which: 
anyone proposes that Bhawan Gir was seem alive. The plaint it- 
self accordingly discloses a state of things to which article 144 of 
the Limitation Act is applicable. In such circumstances it may 
‘well be that it is the obligation of the plaintiff by the law'of India 
as it is by the law of England to satisfy the Court that his action 
is not barred by lapse of time. See as to India Rajak Sahi Per- 
lad Sein v. Maharajah Rajender Kishore Singh (1); Mahomed 
Ibrahim v. Morrison (2); as to England :—“There is no doubt,” 
said the Court of Queen’s Bench in Doe v. Nepean (3), “that the - 
lessor of the plaintiff must recover by the strength of his own title 
and in order to do so must prove that he had a right to enter on 
the lands sought to be recovered, within twenty years before the 
ejectment*brought.” 

To all of which may be added the comment by Lord Justice 


(1) (1869) 12 M. T. À 334 937): (2) (1878) I. L, R. 5 Calc. 36, 
(3) (1833) 5 B & Ad. 86 (94). ° 


Vor. XLIII] PRIVY COUNCIL. - 


Giffard on Doe v. Nepean, that the onus of proving death 
of any person at any particular period must rest with the person to 
whose title that fact is essential. J ve Phenes Trusis (1), ubi supra 
at pp. 15I~ 2. 

On this footing tlferefore, the plaintiff here would fail in the 
absence of evidence of the death of Bhawan Gir. within twelve 
years before the institution of the suits. 

But itis unnecessary in the state of the evidence in this case 
to proceed upon any such? strict view of the plaintiff's position. 
He has himself; and in these suits, supplied affirmative evidence, 
which their Lordships cannot disregard. Harihar Gir was called 
as a witness on his behalf. In his evidence in chief he solemnly 
deposed that Bhawan Gir died in his presence at Hardwar in April, 
892. In cross-examination he added that he himself performed 
his funeral ceremonies, and that if anybody said that he did not 
die in April, 1892, it would be false. And by way of confirmation 
the plaintiff stated in his evidence, as their Lordships have already 
observed, that he himself believed that Harihar Gir was telling the 
truth in this matter, while, as has also been shown, his own actions 
and claims ever since have alone been consistent with that belief. 

To their Lordships it seems impossible that such evidence 
adduced by the plaintiff himself, fatal as it is to his case, can be 
ignored. They are not blind to the difficulty. They do not forget 
‘the wealth of circumstantial evidence to the effect that Bhawan Gir 
was alive as late as 1895 adduced by the defendants or their prede- 
cessors in title in the earlier litigation, and then accepted and acted 
upon by the Trial Judge to the plaintiff’s undoing. They do not 
forget that at that time such evidence was vital to the defence, nor do 
they fail to note the absence now of any counterpart to it when the 
lapse of time has made it to the highest interest of the defendants 
to accept the plaintiffs story that Bhawan Gir has been dead 
all. these years. Their’ Lordships bear all this in mind, and see 
no occasion to commend these highly sophisticated tactics of the 
defendants. But they find it impossible to ignore the consistent 
attitude of the plaintiff, supported now by uncontradicted direct 
evidence of death and a wealth of concurring,testimony to the effect 
that since Bhawan Gir abandoned the math in 1892 with Harihar 
Gir he has not been seen or heard of. If these suits were being 
brought against defendants neither parties nor privies to the earlier 
litigation there could, in their Lordships‘ view, have been no ques- 
tion that the evidence now adduced on behalf of the plaintiff would: 


have been completely destructive tof his case. Is the position of 
(1) (1869) L- R. 5 Che 139. 
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the, „defendants so compromised. by their: attitude -in the earlier, 
litigation. that. they are.in effect estopped from. deriving benefit from. 
the plaintiff's evidence of death even if it now by reason of the lapse, 
of time has gained so greatly i in force? It is of course hard upon. 
the plaintiff. that. evidence rejected in 189 5, When it would have 


Lord ane helped him, should: now be accepted when it hurts him. On the. 


a ees 


other hand, it must be remembered. that.the complete disappear-. 
ance, down to the, present time. of. Bhawan ' Gir. and the -now dis- 

interested character of the evidence addse to. the. plaintiff's story.: of. 
his, death a.strength. from external circumstances altogether lacking 

in.1895. Moreover, to ignore the evidence altogether, would ' be. to., 

fly in the face of the statute,. . <o +: iow e di 

-The difficulty . of the plaintiffs present: position d in this matter 
was not, it would seem, at all appreciated in. the Courts, belów. 
Das J. :in the High Court, for instance, proceeded upon the: footing . 
that his, evidence on, this: point was adduced. only in the earlier’ 
proceedings, and the learned Judge: disposed of .the point :— " 

. “Tt is quite true:that it was the plaintiff's case. in the suit which 
he instituted in 1895 that; Bhawan; Gir died on the 1 Uu Baisak, ` 
1299, but that case was not accepted ‚by, the. Courts. I UEM depu US 

. 'lThat is all. To the evidence in the present suit: ihe learned 
Judge makes, no allusion, It is that evidence which their Lordships 
finds themselyes unable to-ignore. The.plaintiff must, as it seem. 
to them, take the consequences of solemn EMEN given by himself : 
and adduced on his behalf, ,4 . 3. l . = 

This disposes of the case; and it-is anecs ne their Ton 
ships to deal with the important. and difficult question wliether 
here the statute did not commence. to run in favour of the defen- 
dants from the dates of the wrongful alienations of the : properties .or 
at. all events from the date of hiscfinal: abandonment of hia. office.. 
by: ‘Bhawan Gir and, not only from his death. : Whether in other 
words, the case is governed by' the décisions of which Damodar 
Das v. Lakhan Das (x), may be ‘taken as the leading authority :- 
or by the line of authority of which Vidya. Varuthi Thirtha V.. 
Balusami Ayyar (2), may be taken .as-typical. i.Their . Lordships- 
while not pronouncing upon it. have giveri very carefül. consideration 
to. this interesting and difficult: question. : Upon it they -say no 
more than:this; that they must not be taken to:accept the view with 
reference 4o it propounded by the High Court. So- faras- they ;are 
concerned the ‘question 7femairis Sau Open to be determined - 
when it arises.: `: i de c. Se qus 

. (1) (1910) L. Rc 37 L A. t47. (2) 921) ter. R. 44 Mad. 837.: 
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For the reasons above given, however, they are’ of opinion that 
the decree of the High Court should be recalled and that of the 
Trial Judge restored, and they will humbly - advise His Majesty 
accordingly. The respondents must pay to the appellants -their 
costs before the Board and in the High Court. 

Watkins and Hunter : Solicitors for Appellants. | 

4H. S. L. Polak > Solicitor for Respondents. 


A. De. M. ° Appeal allowed. 


PRESENT. Zord Skaw, Lord Phillimore, Sir John Edge, 
and Mr. Ameer Ali 


RAO BAHADUR MAN SINGH 
V. 
MAHARANI NAWLAKHBATI AND ANOTHER 


[On / APPEAL FROM THE HIGH Court OF JUDICATURE AT PATNA.] 


Hindu Law—Cour! of Wards Act ( IX of 1879 )— Widows declared wards of 
the Court of Wards—Their subsequent surrender and charge of part of 


their life-interest to next reversioners without ‘assert of the Court— 

Illegality, ; 

Two Hindu widows, who had been made wards of the Court under Court of 
Wards Act with an ample monthly maintenance-allowance ‘from “their deceased 
husband’s esta@e, executed, without the knowledge or sanction of the Court of 
Wards, a deed of surrender of their life-interest in favour of their grandsons, 
who in their turn and in exchange executed an Ekrarnama guaranteeing them an 
increased maintenance-allowance and the upkeep and worship of the family 
deities : l 

Held, (a) the surrender was void under section 60 of the Act, as having 
been made without the sanction of the Court of Wards: 

(b) it was also void under the general Hindu Law as, ‘combined with the 
Ekrarnama, it amounted to a surrender of part only, and not the whole, of 
their interest in their deceased’s estate: Rangasami v. Nachiappa (1) ; and 
Sureshwar Misser v. Maheshrani Misrain (2) followed. 

Appeal from a decree of the High Court (Das and’ Kulwant 
Sahay, JJ.) dated 6th April 1923, affirming a decree of the 
Subordinate Judge of Bhagalpur (R. C. Chaudhuri, Esq.,) dated 
the sth June 1922. l 


(1) (1918) L. R. 46 I. A. 72; l. LS R. 42 Mad. T ; 29 C. L. J. 539. 
(2) (1920) L. R. 47 1. A. 233. œ = 
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' The facts and material documents are set forth in their 
Lordships’ judgment. . 


Z. de Gruyther K. C. and S. Hyam for the Appellant By the 
registered deed of surrender of the 18th December r918, the two 
Maharanis, widows of Maharaja Harbellav Narain Singh Bahadur 
relinquished their right as Hindu widows, as they were entitled by 
Hindu Law to do, to the deceased’s estate, thus accelerating the 
succession of the immediate reversioners. On the 23rd December 
they completed their act of relinquishnfent and surrender by writing 
to the Collector of Bhagalpur, notifying-him of the same. Their act 
created no charge upon or interest in their property, but divest- 
ed them oftheir title thereto. The reversioners then succeeded to 
the estate of the Maharaja, and not to that of his widows, by 
/operatioh of the Hindu Law of succession ; section 6o of the Court of 
Wards Act did not apply to the. case, as erroneously held by 
the lower Courts. Solong as there was complete Ie DURO HOT 
actual delivery of possession was unnecessary. 


Sir G. Lowndes, K. C. and Æ. B. Raikes for the Respondents : 
Under section 6o of the Court of Wards, the widows were not com- 
petent to surrender their life-interests without the approval of the 
Court whose wards they were, and the  appéllant has no rights 
under the deed. Further, the effect of the whole transaction (deed 
of surrender and Ekrarnama combined) was to create a charge upon 
the property, which previous pronouncements of this Board have 
declared to be illegal ; Rangasami v. Nachiappa (1); Suseshwar 
Misser v. Maheshrani Misrain (2). r - | 

C. A. V. 

The judgment of the Board was delivered by 


Sir John Edge. Thisisan appeal froma decree, dated the 
6th April, 1923, of the High Court at Patna, which affirmed a 
decree, dated the 5th June, 1922, of the Additional Subordinate. 
Judge of Bhagalpur. 

The parties to the suit in which this appeal has arisen are 
Hindus, by caste Rajput, of the district of Bhagalpur, who are 
governed by the law of the Mitakshara, and the following pedigree 
shows how they are rélated : 


^ : n 


(1) (1913) L.R. 461. A. 72; LLR, 42 Mad. 523 ; 29 C. L. Je: 539. 
(2) (1920) L. R. 47 1. A: 233. : 
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Maharani Tarabati = Maharaja Harballab = Maharani Nowlakhbati P.C. 
first wife, died Narain Singh, K C.LE , a defendant and 1st S ena 
: August, i920. > died. 1 April, 1907; respondent. . 1925. 
. c : rm 
; ee ae . Man Singh 
NN i ve 
F Padmabuti As Rao Lakat Singh , dead, ‘Nawlakhbati. 
ied 20 Ma ks vog 
P | E Sir Fohn Edge. 
i P de MP 
Gobind Singh, - zz Rudra Pratab Singh, 
: died October, 1919 adefendant and 
3 e 2nd respondent. 
9 
e 


Man ete A 
plaintif and appellant. 

Sir Harballab Narain Singh died intestate on the rst April, 

1907, possessed of the Sonbarsa estate, which was situate principally 
in the district of Bhagalpur and produced an income of about two 
lacs of rupees a year. On his death his two widows, Maharani 
Tarabatt and Maharani Nowlakhbati, succeeded him in the posses- 
sion of the estate. On the 3oth April, 1907, the two widows, who 
were Pardanashin ladies, jointly presented to ‘the Collector of 
Bhagalpur a petition in which they alleged that the estate was 
heavily involved ‘in debt, that there were large arrears of income 
to be collected, and that they were unable to manage the 
estate, and asked that they should be held under section 6 of 
the Court of Wards Act, 1879, to be disqualified proprietors, and 
should be declared by the Court of Wards incompetent to 
manage theirown property and: that the estate should be taken 
over by the Court of Wards. That application was forwarded by 
the Collector to the Court’ of Wards, ‘arid thereupon the 
Court of Wards under section 27 of the Act made on the 27th 
May, 1907, an order declaring that the widows were incompe- 
tent to manage their own property and declaring that it was 
determined under section 35 of the Act that the Court of Wards 
‘should take charge of the property of the widows and directed 
that possession of such property should be' taken on behalf of 
‘the Court of Wards. Thereupon the - widows became wards of 
the Court of Wards. The Court of Wardseallowed to each of the * 
widows Rs. 625 a month for her maintenance. On the death 
of Maharani Tarabati in 1920. the monthly: allowance: made by 
‘the Court of Wards to Maharani Nowlakhbati for her maintenance 
was increased to Rs. 1,250. The widows and the survivor of them 
continued to live in the family house of the Sonbarsa estate. 

On the- 18th December, 1918; the widows, as parties of the 
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first part, and Gobind Singh and Rudra Pratab Singh as parties 
of the second part, made a deed, written in English, which, 
omitting the schedule, is so far as is material as follows : 

* (Sd.) Sri Maharani Teravati. By my own pen. 

(Sd. Sri Maharani Navalakhavti. By my own pen. 

This Indenture made the eighteenth day of December of the 
Christian year One Thousand Nine Hundred and Eighteen 
between Maharani Tarabati and Maharani ,Nowlakhbati, the 
senior and the junior widow  respeetively of the late Maharaja 
Harballabh Narain Singh Bahadur, K. C. I. E., residing at Sonbarsa 
in Thana Sonbarsa, Pargana Nisankhpur Kurha, District Bhagalpur, 
hereinafter called the First Party of the one part ; and Rao Bahadur 
Govind Singh and Rudra Pratab Singh, sons of the late Rao Bahadur 
Takat Singh and daughter's son of the said Maharaja Harbaflabh 
Narain Singh Bahadur, K. C. I. E., residing at Barware, in the 
Jeypore State in Rajputana, hereinafter called the Second Party of 
the other part, Whereas the late Maharaja Harballabh Narain Singh 
Bahadur K'"C.I.E. died intestate on the Ist day of April, 1907, leav- 
ing considerable property, movable and immovable, commonly called 
the Sonbarsa estate, mostly situate in Pargana Nisankhpur Kurha 
inthe Sub-division of Madhipura, District Bhagalpur, and leaving 
behind him no male issue but only two widows, namely, the First 
Party and an only daughter namely Maharaja Kumari Padmabati, 
mother of the-Second Party, and two daughters sons by the said 
daughter, namely the Second Party. And Whereas on the death of the 
said Maharaja Bahadur the First Party succeeded to and came 
into possession of all property, movable and immovable, left by 
him, with the rights of Hindu widows under the Benares School of 
Hindu Law, which governs the family of the said Maharaja Bahadur 
And Whereas by reason of the First Party being pardanashin ladies 
incapable of managing a big property like the Sonbarsa estate, 
the Court of Wards has taken up the management of the said 
estate under the provisions of Act IX of 1879 (B. C) on 
their behalf, and is at present managing the property through 
Rai Sahib Nilmoney Dey, Manager appointed under the provis 
sions of the said Agt and whereas the First Party are now 
getting a monthly allowance of Rs. 625 (Rupees six hundred and 
twenty-five) each from the Court of Wards for their respective 
maintenance. And Whereas the said Maharaj Kumari Padma- 
bati died on the Twentieth day of May 1915. And Whereas the 
First Party are now growing old and are desirous of remaining aloof 
from the concerns of the world and of spending their latter days in 

* 3 
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Divine Worship and meditation in the Holy City of Benares, with an 


allowance for their maintenance befitting their rank and position. * 


And Whereas for the reasons aforesaid the First Party wish to 
relinquish and surrender their Hindu Widows’ Estate in the 
said property left by the said Maharaja Bahadur, their deceas- 
ed husband, to the next heirs, the Second Party who have 
undertaken to pay them or the survivor of them, out of the 
income and profite of the said Estate left by the said Maharaja 
Bahadur, the monthly sun? of Rs. 2,000 (Rupees two thousand) 
for maintenance and also to defray the expenses of the daily and 
periodical worship of the family deities Lachhmi Narayan Jeo, 
Ram Chandra Jeo and Radha Krishna Jeo, at a cost of Rs. roo. 
(Rupees one hundred) per mensem. And Whereas the Second Party 
have agreed to all the terms aforesaid. 

Now This Indenture Witnesseth. 

I. That the first party Maharani Tarabati and Maharani 
Nowlakhbati do hereby relinquish and surrender all their rights 
in the property movable and immovable, left by their husband, 
the late Maharaja Harballabh Narain Singh Bahadur, K. C. I. E. 
commonly called the Sonbarsa Estate, now in the charge and under 
the management of the Court of Wards to and in favour of the 
Second Party Rao Bahadur Gobind Singh and Rudra Pratab Singh, 
the next heirs of the said Maharaja Bahadur under the Hindu law, 
and in pursuance thereof the first party do hereby make over the 
entire property aforesaid to the second party in full extinction of 
their rights therein as Hindu widows. 

2, ‘That the second party will be entitled to the whole property 
aforesaid from this date and they will hold and enjoy the same 
in the rights in daughter's sons succeeding to the property of their 
maternal grandfather under the Benares School of Hindu Law, the 
share of each being a motety of the said property. 

3. That the second party will be entitled to have their names en- 
tered as proprietors in equal share in respect of the revenue-paying or 
revenue-free estates included in the said property by removing the 
names of the first party now recorded in the Registers maintained 
under Act VII of 1876 (B. C.). e 

4. That the first party will at once inform the Court of Wards 
of this surrender and request the court to make over the charge 
and management of the said property to the second party gubject to 
the court's retaining the management if it thinks fit, under section 13 
A of the said Act IX of 1879. (B. C.) 

5. That the first party or the survivor of them, will be 
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entitled to receive a maintenance allowance of Rs. 2 ,000 (Rupees 


_two thousand) per mensem, from the second party out of the rents 


and profits of the said property so long as they or either of 


_ them live or lives. 


6. That the second party undertake to keep up and maintain 


the daily and periodical worship of the family deities Lechmi 
-Narayan Jeo, Ram Chandra Jeo, and Radha "Krishna Jeo, installed 
:at the Sonbarsa House left by.the said Maharaja-Bahadur at a cost 


of Rs. roo (Rupees one hundred) pe mensem, and should they 
omit or neglect to carry out.this undertaking the oat party will 
be entitled to inforce the fulfilment:thereof. 

‘In Witness Whereof the said parties to these presents have 
hereunto set their hands and seals the day and year first phos 
written in the presence of : 

Witnesses. (1) T Prasad Singh, High Court. - Vakil, 

Monghyr. | 

(2) Ajodhya Prasad Choudhary, M. C., resident of Kashi 


Bazar, Monghyr. 


Witness. — -Prabhu Charan Ambac, Bhidancde Bhagalpur. 


- Bindyeswari Prasad Singh, Vaki? Monghyr. 

í Anirudh P. Singh Pleader and Zamindar, Panjwara, 
i Bhagalpur. 

5 Ram Chandra Singh of Mohanpur, Bhagalpur. 

á . Ram Chandra Singh of Mauza Chakla Hanuman 
Nagar. By my own pen. 

js Babu Nirbhay Narayan Singh of Bindwara, pus 


Monghyr. By my own pen." 
The deed was registered on the 18th December, 1918. 
On the same day, 18th December, 1918, Gobind Singh :and 
Rudra Pratab Singh by their ekrarnama agreed in writing with the 
widows so far as is material as follows : 


“This agreement ‘made on the 18th (Eighteenth) day of 
December one thousand nine hundred and eighteen Between Rao 
Bahadur Gobind Singh and Rudra Pratap Singh, a//as Begai Singh, 
sons of the late Rao Bahadur Lakat Singh, and daughter’s sons 
of the late Maharaja Hfrballab Narain Singh Bahadur, K. C. I. E., 
residing at Barwara in the Jaipur State, Rajputana, hereinafter called 
the first party of the one part and Maharani Tarabati and Maharani 
Nowlakifbati, the senior and the junior widows, respectively of 


‘the said Maharaja Harballab Narain Singh Bahadur, K. C. I. E., 


residing at Sonbarsa, in Thana’ Sonbarsa, Pargana Nisanbpur 


“Kurha, District Bhagalpur, hereafteg called the second party of, 
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the other part, whereas the said Maharaja Harballab Narain Singh 


Bahadur, K, C. I. E., died intestate on the rst April, 1907, leaving * 


. considerable property movable and immovable. commonly called the 
' Sonbarsa estate, mostly situate in Pargana Nisankpur Kurha in the 
Sub-Division of Madhipura, in the District of Bhagalpur, but also 
situate in part in Pargana Farakya in the District of Monghyr and 
. leaving behind him no male issue, but only two widows, namely the 
second party, and an only daughter, namely, Maharaj Kumari 
Padmavati, mother of the fitt party, and two daughter's sons by 
the said daughter namely the first party. And whereas on the death 


of the said Maharaja Bahadur, the second party succeeded to and ~ 


came into possession of all property, movable and immovable, 
left by him with the rights of Hindu widows under the Benares 
School of Hindu Law, which governs the family of the said Maha- 
raja Bahadur, and whereas by reason of the second party being 
pardanashin ladies, incapable of managing a big property like the 
Sonbarsa estate the Court of wards has taken up the management 
of the said estate, under the provision of Act IX of 1879 (B. C.) 
on their behalf, and is at present managing the property through 
Rai Saheb Nilmoney Dey, Manager appointed "under, the provi- 
sions of the said Act: And whereas the said Maharaj Kumari 
Padmabati died on 2oth (Twentieth) day of May, r9grs. And 
whereas the second party, who are now growing old and are 
desirous of remaining aloof from the concerns of the world, 
and of spending their latter days in Divine worship and medi- 
tation in the holy city of Benares, have proposed to surrender their 
estate to the first party who are now the next reversionary heirs of 
the said Maharaja Bahadur under the Hindu Law on getting a suit- 
able maintenance for the remainder of their natural lives, and an 
assurance that the worship of the family deities at Sonbarsa should 
be kept up and maintained in the proper stage by the' first party. 
And whereas the first party have agreed in the event of the said 
surrender being made, to give the second party or the survivor of 
them, a maintenance allowance of Rs. 2,000 (Rupees two thousand) 
per mensem, and also to keep up and maintain the worship of the 
said family deities in a suitable style at the gost of Rs. roo (Rupees 
' one hundred) per mensem. And whereas the second party consider 
the said amount of maintenance allowance and of the expenses of 
worship fair and reasonable, ard therefore they are exeguting the 
deed of surrender contemplated by them. The first party, there 
' fore, in consideration of the premises, do hereby agree of their own 
free will and accord that from the day they became the proprietors 
LÀ 
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of the said Sonbarsa estate, by reason of the surrender aforesaid 
they and their heirs, successors, executors, administrators and 
assignees shall pay to the second party or the survivor 'of them, so 
long as they or either of them live or lives, the monthly sum of Rs. 
2,000 (Rupees two thousand) for their maintenance in a style suit- 
able to the rank and position held by théir deceased husband, and 
if they fail to pay the allowance due for any months (which is to be 
taken as an English month) on the first day of the, following month, 
the second party will be at liberty to «nforce the payment thereof, 
with simple interest at the rate of twelve per cent. per mensem, 
by -process of Court, and the said arrears of allowance, with interest 
and the costs of the suit if any to enforce the payment thereof shall 
be the first charge on the property mentioned in the schedule here- 
to annexed which form a part of the estate surrendered by the 
second party as mentioned above. And the first party further agree, 
that from the day aforesaid they shall keep up and maintain the 
daily and periodical worship of the family deities Lachmi Narain 
Jeo, Ramchander Jeo, and Radha Krishen Jeo, installed at the 
Sonbarsa house left by the said Maharaja Bahadur, at a cost of Rs. 
roo (Rupees one hundred) per mensem (the month being taken as 
an English month), and should they omit or neglect to carry this 
agreement the-second party will be entitled to enforce the fulfilment 
thereof. In witness whereof the parties to these presents have 
hereunto set their hands and seals the day ‘and year first above 
written in the presence of witnesses (x) Bindheyswari «Prasad Singh, 
High Court Vakil, Monghyr, (2) Ajodhya Prasad S Bdndany M. C., 
resident of Kasim Bazar, Monghyr." 

That agrement was registered on th 18th December, 1918. 

On the 23rd December, 1918, the two widows sent the following 
letter to theCollector of Bhagalpur :——— 
“To 


The Ce:lector of Bhagalpore. 
Dated Bhagalpore, the 23rd December, 1918. 

SIR, 

We have the honour to state the following for your informa- 
tion :-— . 

That we are disqualified proprietresses of the estate known as 
the Sonbarsa Estate and we are wards of the Court. 

That we have two grandsons named Rao Bahadur Gobind Singh 
and RudraPratap Singh. 

That for sometime past we had been contemplating surrendering 
our rights to the estate in favour of the our grandsons who are the 
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reversioners to the Estate and we had informed Mr. B. C. Sen, 
I. C. S, the then Collector and the Hon’ble Mr. H. J. McIntosh, 
I. C. S., the then Commissioner, informally about our intentions. 

That we have kept Mr. Sen informed informally about all the 
steps that we have een taking in connection with our intention to 
` surrender the Estate. 

That we had taken the best legal advice (e.g.) of the Govern- 
ment Advocate, Bihar and Orissà and Government pleader, Bhagal- 
pore, and we were given to ifmderstand that under the law we had 
every right to surrender the estate in favour of our two grandsons. 

Thatin pursuance of our intentions to keep the authorities 
informed about all our actions in connection with the surrender, 
we so far back as March, 1918, sent a. copy of the proposed deed 
of Surrender to the Collector of Bhagalpore with our forwarding 
letter, dated the 4th March, 19:8. 


That we have executed and registered the deed of surrender on 
the 18th instant and as provided in para. 4 of the said deed we beg 
to inform you about the same and request you to take steps to 
make over the charge and management of the said properties to 
Rao Bahadur Gobind Singh and Rudrapratap Singh, our two grand- 
sons aforesaid, if the Court of Wards do not think fit to retain 
management under section 13 (a) of Act IX of 1879 (B.C.). 

That we have been given to understand that our two grandsons 
aforesaid are applying for the mutation of their names in the 
registers maintained under Act VII of 1876 (B. C.) and that we 
have no objection to their so doing. 

We have the honour to be, 
Sir, 
Your most obedient servants, 
(Sd. Sri Maharani Tarabati. 
(Sd.) Sri Maharani Nowlakhbati, 
- Maharanies of Sonbarsa.” 

The gentleman whom the widows mentioned as the Govern- 
ment Advocate and Government Pleader in giving any advice to 
the widows acted as their legal adviser, and not in any respect as 
representing the Court of Wards. e 

On the rsth April rọrọ, the Court of Wards through their 
Deputy Collector sent the following reply to the widows to their 
petition of the 23rd December, 1918 : 

“To . 
Maharani Tarabati Kumari and Nowlakhabati Kumari, Son- 
barsa. 
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P. €. "uL E Their petition No. nil, dated the 23rd December, 1918. 
The Maharanis of Sonbarsa are informed that the Board of 


Eso Revenue, Bihar and Orissa considers that the deed of relinquish- 
Man Singh . : : ir ds . 

20. *. ment executed by them in favour of their grandsons is invalid. 
DNESUDONDAB: ^ (Sd) H. Bhattacharjya, Wards, Deputy Collector.” 
Sir John Edge. The Court of Wards had never given any sanction to the 
= widows or to either of them to create any charge upon or interest 

in the property of the wards or any part thereof, * 

m In February, xgrg, Gobind Singh applied to the Court of the 
e Deputy Collector of Bhagalpur for mutation of names in his favour 


in respect of an eighth share in the estate on the ground that he had 
a right to the moiety of the estate, his contention being that the deed 
of the 18th December, 1918, operated as a surrender of the interests 
of the widows of their interests in the estate. Rudra Pratab Singh 
did not oppose the application. The application was opposed by 
the Manager of the Court of Wards on various grounds, one of which 
it is only necessary in the view their Lordships take of the law 
applicable to the case to consider, and that is that the Court of 
Wards had not sanctioned the so-called surrender and that it was 
consequently invalid under section 60 of the Court of Wards Act, 
1879. That section is as follows : += 

"690. No Ward shall be competent to create, without the sanc- 
tion of the Court, any charge upon, or interest in, his property or 
any part thereof.” 

The Court in that section mentioned was the Court of Wards.’ 
Gobind Singh’s application for mutation of names was rejected. 

Gobind Singh died in October, rgrg. Maharani Tarabati (the 
first wife) died in August, 1920. Man Singh, who was the son of 
Gobind Singh, brought this suit on the x7th January, 1921. In his 
plaint Man Singh referred to the deed of the 18th December, 1918, 
and relied upon it as a surrender by the widows of their interest 
as proprietors of the Sonbarsa estate and as having vested that 
estate in his father, Gobind Singh, and in Rudra Pratab Singh. 
The :eleventh, twelfth and thirteenth paragraphs of the plaint state 
the title upon which the suit was bxought, thus :— 

j “tr, That by the $aid deed of surrender the said Maharanees 
having put an end to their life estate as Hindu widows in favour of 
the entire body of the then reversioners the aforesaid Rao Baha- 
dur Gobind Singh and RudraPratap Singh the defendant, second 
party in the aforesaid Sonbarsa estate, all the . properties both mov- 
able and immovable appertaining to the said Sonbarsa Estate vested 

* . solely and absolutely in the said revergioners, who became entitled 
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to hold, possess and enjoy the aforesaid state as the absolute owners 
of and successors to the properties left by their maternal grandfather 
by right of inheritance under the Benares School of Hindu Law. 

12. That as the aforesaid heritage being one which is known 
as obstructed heritage, the plaintiff's father, Rao Bahadur Gobind 
Singh and Rao Bahadur Rudra Pratap Singh, the defendant, 2nd 
party acquired equal rights in the same and the share of each being 
a moiety of the said properties. 

I3. That the plaintiffs, father, Rao Bahadur Gobind Singh 
died in October, 1919 leaving the plaintiff his only son and the sole 
heir to his estate and he is lawfully entitled to all the rights and 
interest acquired by his late father in the aforesaid Sonbarsa estaté 
by virtue of one aforesaid deed of surrender.” 

eMan Singh, the plaintiff, prayed for the following amongst other 
reliefs : : 

“ (a) That the Court be pleased to declare that by the deed 
of surrender and the Ekrarnama, dated the r8th of December 1918 
the plaintiff's father and the defendant 2nd party became entitled 
as the next immediate reversionary heirs of the late Maharaja Sir 
Harballav Narain Singh Bahadur, K.C.I.E., to all the properties 
left by him and the defendant, rst party has no right to withhold 
possession of the Sonbarsa Estate from the plaintiff and the defen- 
dant 2nd party. 

(4) That the Court be pleased to pass a decree for recovery of 
possession of all the properties movable and immovable mentioned 
in Schedule A and B annexed to the plaint as well as any other 
properties fhat may be found on discovery to appertain to the 
Sonbarsa Estate in favour of the plaintiff and the defendant, znd 
party by dispossessing the defendant, rst party.” 





Im Schedule B of the plaint, which contains a list of the movable 
properties which were claimed, carriages, palkis, cattle, elephants, 
bullocks, cows, buffaloes, horses and other things are mentioned 
as having been retained in the possession of Maharani Nowlakh- 
bati. 


The defendants, Maharani Nowlakhbati and Rudra Pratab Singh 
filed separate written statements. The Maharani Nowlakhbati in 
her written statement pleaded amongst other things that the widows 
being disqualified persons and their estate being under the manage- 
ment of the Court of Wards, they had no authority to exegute the 
alleged deed of surrender without the sanction of the Court-of 
Wards and that the plaintiff's father did not acquire any valid title 
under the said deed, and also did not admit as correct the view of 
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the law propounded in paragraphs 12 and 13 of the plaint and put 
the plaintiff to proof of his title. 

The defendant Rudra Pratab Singh in his written statement 
pleaded amongst other things that the alleged deed of surrender 
was not a surrender of the whole interest ofethe Maharani’s and 
was void and illegal, and also that it was void and ineffectual as 
not having the sanction of the Court of:;Wards. Rudra Pratab 
Singh by his written statement put the plaintiff to proof of his 
title. . 

The Subordinate Judge framed twelve issues, of which the fifth 
is in the opinion of their Lordships the crucial issue in this case. 
It was "5. Is the deed of surrender valid having regard to the pro- 
visions of section 6o of the Court of Wards Act (IX of 1879)?" If 
it is found that the deed of the 18th December, 1918, was in cbn- 
travention of that section the plaintiffs suit fails and this appeal 
fails, and it is not necessary for the Lordships to, consider whether 
the widows understood the deed or had executed it under any 
misrepresentation as to its object or effect, or without any indepen- 
dent advice, or to consider any other issue, orthe questions of 
law raised in the eleventh paragraph of the written statement of 
the Maharani Nowlakhbati, which was that "the plaintiff should 
prove tbat he is entitled to a moiety share in the Sonbarsa estate, 
even if the said deed of surrender be held to be a valid document." 
Whilst saying this, their Lordships feel it right to say that the 
lengthy and elaborate judgments of the Courts below have been 
of assistance to them in understanding the facts which were in 
dispute between the parties to this suit. 

In this case no question, that there was any necessity for the 
surrender, arose. "There was in fact no necessity for a surrender 
of the interests of the widows. The Subordinate Judge and the 
High Court in appeal concurrently found in effect that the parties 


‘to the deed of the 18th December 1918, intended by that deed 


that the widows should surrender some of their interests in 
the Sonbarsa estate to Gobind Singh and Rudra Pratab Singh, 
and that the so-called surrender was void as being in contravention 
of section 60 of the [ourt of Wards Act, 1879. Those learned 
Judges might have found on the facts that the deed was void 
independently of section 60 of the Act. 

The question as to whether a surrender without necessity 
by a Hindu widow of her widow’s interest in her deceased husband’s 
estate, even in favour of the nearest reversioner, is valid was 
considered by the Board in AREIS Gounden v. Nachiappa 


~ 
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Gounden, (1).. In the judgment of the Board in that case, at page 
84, it was said that :— 

* The result of the consideration of the decided cases may be 
summarized thus: (1) An alienation by a widow of her deceased 
husband's estate held by her may be validated if it can be shown 
to be a surrender of her whole interest in the whole estate in favour 
of the nearest reversiontr or reversioners at the time of the aliena- 
tion. In such cireumstances the question of necessity does not 
fall to he considered. But® the surrender must be a Jona Jide 
surrender, not a device to divide the estate with the reversioner.” 

In Sureshwar Misser v. Mahashrani Misrain (2), the Board 
affirmed that pronouncement of the law. In the latter case, 
in. which the parties were subject to the law of the Mithila school, 
the'widow of the deceased proprietor on the death of her infant 
son took absolutely the movable property. In that case there 
were serious disputes in the family as to title and the next rever- 
sioners to the son sued the widow and her daughters to set aside 
the will of her husband under which the daughters were entitled 
to succeed to the immovable’ property on the death of the son 
without issue. A family compromise was agreed to, and in perfor- 
mance of it the widow surrendered all her rights of succession to 
the immovable property, and the plaintiff the next reversioner, 
and her daughters gave her for herlife a small portion of the 
land for her maintenance. The Board held that the compromise 
was a dona fide surrender of the estate, and not a device to 
divide it with the next reversioner, the giving of a small portion of 
itto the widow for her maintenance not being objectionable, and 
consequently that the transaction was valid under the principles laid 
down by the Board in Rangasami Gounden v. Nachiappa 
Gouuden (1) (supra). 

The so-called surrender in the present case was, as stated above, 
void in law, and was also void as being in contravention of section 
6o of that Act. 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Barrow, Rogers and Nevill : Solicitors fore Appellant. 

Watkins & Hunter : Solicitors for Respondents. l 
A. de M. Appeal dismissed. 


+ 
(1) (1918) L. R. 46 I. A. 72. (3)-(1920) L. R, 47 I. A. 233. 
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.ORIGINAL CIVIL: 


, Before Mr, Justice Buckland. : 


MANICKLAL DEY CHAUDHURI 
Mice os 
. KADAMBINI DASSĘ* 


) 
Waiver - Notice to quit—Receipt of rent after sutt— Transfer of Property 
‘Act (lV of 1882), Secs. trr Cl. (hk), 113. 


When rent is accepted after the notice to quit whether before or aftera 
suit for ejectment has been filed the landlord thereby shows an intention 
totreat the lease as subsisting. 


The withdrawal of money deposited as rent with the Rent Controller 
+ 
under’ the Calcutta. Rent Act after the institution of a suit ‘for ejectment 
amounts to an waiver of the notice to quit. 


48 


Suit for recovery of possession. 

The material facts appear from the judgment. 

Mr. B. N. Ghose for the Plaintiff. , 
Mr. M. N. Kanjilal for the Defendant. ; 
The judgment of the Court was delivered by 


Buckland, J: Thisis a suit to recover possession from the 
defendant of the premises No. 16, Prem Chand Boral Street and 
for damages at the rate of Rs. 130 a month. 


The plaintiff is a tenant from the superior landlord of the 
premises in question and the defendant is his sub-tenant. The 
case made inthe plaint is that on the Irth June 1924 the 
sub-tenant was given notice to vacate the premises on 17th 
July x924. The defendant failed to vacate. the premises and 
the suit was filed on 28th August 1924. 

.The facts are admitted. The defendant has paid Rs. 130 à 
month, month by month tb the Rent Controller. No question 
arises under the Calcutta Rent Act, and whether this is the pro- 
per amount ‘payable as rent, is immaterial.. Subsequently and 
after the suit had been filed, the . plaintiff withdrew from ‘the 
Rent Controller the money so deposited by the defendant. 
The. whole point in the case is whether or not by withdrawing 
from the” Rent Controller the amount so deposited, the notice 
to quit ‘has been. waived. 

It was also suggested by learned counsel for the plaintiff 


*Original Civil Suit No. 2539 of 1924. å 
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that as his client had alleged in the plaint that the defendant was 
a woman ofethe town and had been using the premises for immoral 
purposes and as this is admitted by the defendant, there was no 
contract atallas the contract was void under section 23 ofthe 
Indian Contract Act.” But that is not the case with which the 
plaintiff came to Court and in my opinion heis not entitled to make 
it upon his plaint. The only question therefore is that ‘which 
I have already stated as to whether or not the notice to quit has 
been waived. 


Section 113 of the Transfer of Property Act deals with this 
point. It provides that notice given under section xrrr Cl. (b), 
which is applicable to the notice given in this case, is waived 
by, any act on the part of the person giving it showing an inten- 
tion to treat the lease as subsisting. Had rent been withdrawn 
from the Rent Controller prior to the filing of the suit there 
could be no question that this section would operate and that there 
would be a waiver of the notice to quit. 


It is however argued that inasmuch as the money was with- 
drawn from the Rent Controller after the suit had been filed 
there was no waiver. Now under section 112, which deals with 
a similar position in connection with forfeiture under section rrr 
(g) itis expressly provided that where rent is accepted after the 
institution of a suit to eject the lessee on the ground of forfeiture 
such acceptance is not a waiver. 


It is argued by analogy that in the circumstances there is no 
waiver. To that I think the answer is that where rent is accepted 
after the notice to quit whether before or after a suit has been 
filed, the landlord thereby shows an intention to treat the lease 
as subsisting. One cannot logically say that the fact of accepting 
rent by itself shows an intention to treat the lease as subsisting if 
no suit has been filed and a different intention if a suit has been 
filed. The intention shown by the act itself must be the same 
in either case. Therefore by accepting the rent, the plaintiff in 
my opinion showed an intention to treat the lease.as subsisting 
and acceptance of rent was a waiver of the notice to quit notwith- 
standing the fact that a suit had already been filed for the 
purpose of ejecting the tenant. 


It has also to be observed that under section 112 the accep- 
tance .of rent after suit has been. exactly provided for and it 
may well be argued that had it been intended that acceptance of 
rent after suit should not operate as a waiver in the case ofa 
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Civit. notice to quit one would have expected that a proviso similar to 
pe *  thatin section 112 would have been incorporated in section 113. 
Mieres In my opinion the plaintiff must fail and the suit must be dis- 
v. missed. with costs on scale 2. 
Kadambini; B. P. Chunder: Attorney for the Plaintiff. - 
Buckland, F. J. K. Sinka: Attorney for the Defendant. 
A. C. R. C. . Suit dismissed, 
e 
+ 
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APPE LLATE CIVIL. 


Before Mr. Justice Sukrawardy, and Mr. Justice M. N. Mukeni. 
MANMATHA NATH KAR 
CiviL, 


iret, UV. 


^ 1925. 
neo PROBODH CHANDRA RATORI.* 


December, I, 2, 3+ 


Adinissibility-— Objection to reception of evidence-—Omission to object. 


When evidence is admitted inthe first Court without any objection being 
taken to its reception, and the evidence is admissible as relevant no party 
will be allowed to object to the reception of such evidence at any later stage 
of the litigation. 


E ; 
An omission ‘to take objection to the reception of a document, which is 
irrelevant or inadmissible i in evidence in the case, does not make it admissible : 
Miller v. Babu Madho Das (t). 


Appeal by the Defendant. 

Suit for ejectment. 

The material facts appear from the judgment. 

Dr. Dwarka Nath Mitter and Babu Pyari Mohan  Chatterje 
for the Appellant. 

Mr. Amarendra Nath Bose and Jati Nath Ghose for the Res- 
pondent. 


-— 


C. A. V. 


*Appegl from Appellate Decree Nd. 1336 of t923, against the decree of 
Babu Jitendra Prosad Chatterjee, Subordinate Judge, 2nd Court, of Midnapore, 
dated the 15th January, 1023, reversing that of Babu Mayataru Haldar, Munsiff, 
2nd Court, of Midnapur, dated the 13th November, 19190. 
: (1) (1896) L. R, 23 1. A. 106 ; L L. R. 19. All. 76. 
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"The judgment of the Court was as follows : 


The plajntiff respondent is the landlord of a non-transferable 
occupancy holding. His case is that there were two non-trans- 
ferable occupancy holdings which were amalgamated and formed 
int» one occupancy hólding 4nd held by Durga Charan and other 
heirs of the original tenant He found that the defendant was in 
possession of the holding whereupon he brought the present 
suit for recovery df possession from the defendant who was a 
trespasser according to him. The defence was that there was a 
mortgage of a portion of the holding by the original tenant in 


favour of a third party and that in execution of the decree upon ' 


that mortgage the defendant purchased the portion mortgaged 
and was in possession thereof. He further stated that the 
entire holding was not mortgaged and that the original tenant did 
not leave possession of the portion of the holding not mortgaged. 
The controversy between the parties was limited to tbe question as 
+o whether the mortgage deed and the decree thereon covered the 
entire holding or whether they related only to a portion ofthe 
holding. In order to prove his contention the defendant produced 
some copies of the settlement AZa/ians. It appears that these 
Rhatians were not certified copies of the original settlement 
. &hattans but are said to be copies served upon the defendant by 
the Settlement Officer. When the copies of the &Aafíans were pro- 
duced they were received in evidence without any objection 
being taken by the plaintiff. By these copies of the Akatians the 
defendant attempted to show that one of the' plots mentioned in 
the Akatian (plot No. 996) was not within the “mortgage or the 
decree and therefore the whole holding was not transferred to bim. 
His case was that plot No. 2 of the mortgage deed was not this 
plot No. 996 but a different plot No. 3:9 outside that 
holding. The plaintiff on the other hand contends that the 
second plot of the schedule to the mortgage is plot No. 996 and 
therefore the whole holding was included within the mortgage 
and the decree following it. The other objections were taken on 
behalf of the defendant: (x) that the holding in suit was not a 
non-transferable occupancy holding buta helding at a fixed rate 
of rent or a maurasi makarari holding : (2) that he was recognis- 
ed by the plaintiff landlord who demanded rent from him 
after his purchase. The trial ‘Court dismissed the glaintiff's 
suit holding that the entire holding was not mortgaged and trans- 
ferred to him. On the other two points the finding of the trial 


Court was against the defendant. There was an appeal to the 
s 
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District Court which reversed the decision of the Munsiff and held 
that the sale certificate covered the entire land of both the hold- 
ings and therefore the plaintiff was entitled to re-enter. There 
was a further appeal to this Court by the defendant, which set 
aside the decree of the lower appellate Court and sent the case 
back for rehearing of the appeal on all the three points taken by 
the defendant. At the rehearing of the ħppeal lower appellate 
Court has come to the same conclusion as befere and. held that 
the defendant purchased. the entire *holding and therefore the 
plaintiff was entitled toa decree in ejectment of the defendant. 


‘On the other two points the lower appellate Court has found 


against the defendant in agreement with the trial Court. 


With regard to the first point, namely, that the holding, is 
maurasi makarari holding, an objection is taken on behalf of the 
appellant to the finding by the lower appellate Court on the ground 
that that Court has overlooked the oral evidence on the record 
in respect of the defendants’ plea. The learned Subordinate 
Judge has found that the evidence discloses that ‘the tenancy 
existed since 1312 and there is nothing to show that the tenancy 
existed: before that year.’ He has therefore held that the 
defendant has failed to prove uniform payment of rent for a 
period of 20 years—the suit having been brought in 1919 or 
1326 B S. The defendant contends that there is some oral 
evidence on the record which the Court should have taken into 
account andthe statement that there is nothing to show that the 
tenancy existed before 1312 is unwarranted. There i$ only one 
witness examined on behalf of the defendant who speaks about 
this matter. We have looked into his evidence and we think that 
it does not carry the matter far and the learned Subordinate 
Judge was entitled to disregard it. He knows nothing of the 
jama or the creation of it. The vague statement that it existed 
for a long time is not sufficient evidence in support of the defen- 
dants' case. We do not think that there is any defect in the 
Judge's judgment in so far as the first point is concerned. 


With regard to thee third point, namely, the recognition by 
the plaintiff of the defendant as his tenant by demanding rent 
from him, it has been found on the evidence against the 
defendang. The learned Judge enters his finding in the 
following words: “ Itherefore do not find even the evidence 
ofan intention to recognise the title of the defendant, My 
finding on this point too will therelote be against the defen- 
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dant." The learned advocate for the appellant has fairly 
admitted that this finding of fact concludes this point. 

The second point is of some importance and has given rise 
to different decisions. The real controversy between the parties, 
as we have said, if whether plot No. 996 of the Settlement 
khatian is or is not included in the mortgage and the decree. 
It may be noted here ‘that the mortgage was executed before 
the settlement proeeedings were commenced. The deed accord- 
ingly does not contain the *plot numbers, but it is attempted 
to identify the plots in the schedule to the mortgage deed with 
the settlement plots by a comparison of the boundaries. The 
trial Court on a comparison of the boundaries given in the 
mortgage deed and the decree and those in the settlement 
khdtian came to the conclusion that the boundaries tally more 
with the boundaries of plot No. 319 as stated by the defendant 
than with the boundaries of plot No. 996 ; and in this view it held 
that what was mortgaged and purchased by the defendant was 
the holding minus plot No. 996 and accordingly the original 
tenants did not part with their entire interest in the holding. 
The learned Subordinate Judge held that copies of the Akatan 
produced in the case were not certified copies and therefore 
no judicial notice should be taken of them. After making this 
remark he observes thus: “There is therefore no legal evi- 
dence on the record on which it can be found that plot No. 996 
appertains to the disputed jote and was not sold in execution of 
the mortgage decree.' -This statement that there is no legal 
evidence om the record on which it can be found that plot No. 996 
appertains to the disputed jote, has been challenged before us and 
we think rightly. The plaintiff himself admits in the plaint that 
plot No. 2 corresponds to plot No. 996 of the settlement 2hatian 
The only point in dispute between the parties therefore was as 
to whether plot No. 2 was plot No. 996 as alleged by the plaintiff 
or was plot 319 as alleged by the defendants. The lower appel- 
late Court did not examine this question from the correct stand- 


point and itis not correct to say that even apart from thes, 


khatian there is no legal evidence to show tbat plot No. 996 was 
included inthe disputed jote. The learned Subordinate Judge 
has taken into consideration all the other evidence in the case 
and found that the plots mentiorfed in the mortgage de@d cons- 
tituted the entire jote. But his conclusion cannot be considered 
to be satisfactory in view of the fact that the learned Subordinate 
Judge has missed the real point in controversy between the parties. 
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Then with regard to the admissibility of the copies of the 
khatians produced by the defendant. They were put in in the 
trial Court and received without objection. The defendant appel- 
lant contends that if objections were taken in time by the 
plaintiff on the ground that they were nét certified copies the 
defect could have been cured by putting in the certified copies 
and as such objection was not taken at*the earliest opportunity 
the plaintiff should not be allowed to: take iteat a later stage of 
the litigation ; and the Court of appe&l below was not justified in 
treating „the A4a/ass as no evidence at all in the case. For 
this contention reliance has been placed upon the case of 
Shahzadi Begam v. Secretary of State for India (1) It may be 
taken as settled at the present time that where evidence is admitt- : 
ed in the first Court without any objection being taken fo its 
reception and the evidence is admissible as relevant no party will 
be allowed to object to the reception of such evidence at any 
later stage of the litigation. Reference may in this connection 
be made to the case of Chooni Lal Khemant v. Milmadhadb 
Barik (2). It is also settled that an omission to take objection to 
the reception of a document which is irrelevant or inadmissible in 
evidence in the case does not make it admissible : Miller v. 
Babu Madho Das (3). In the present case it cannot be said 
that the &katians are totally inadmissible in evidence or irrele- 
vant. But itis argued on behalf of the respondent that uncertified 
copies of the &katians could not be received in evidence under 
section 65 (e) of the Evidence Act read with the second sub- 
clause underit. It is argued that only certified copies can be 
produced as evidence to prove public documents like the 
settlement &AZafíans and as no other mode of evidence is admissi- 
ble under the law, uncertified copies of the AZa/iegss should not 
be used as evidence even though not objected to by the plain- 
tiff. Itis not necessary to decide this question in the present 
case for we are of opinion that this case must go back to the 
lower appellate Court for a rehearing of the appeal and thus the 
defendant wil get an opportunity of producing certified copies 
of the Afatians, There cannot be any doubt that rightly or 
wrongly the defendànt was misled by the omission of the objec- 
tion to the admissibility of the copies of the &£aZians produced by 


him ; and we think that in the ‘interest of justice and faimess he 


(1) (1907) I. L. R. 34 Calc. 1059 ; 6 C. L. J. 678. 

(2) (1924) 41 C. L. J. 374- 

(3) (1396) Ls R. 23 L A. 106; L L. R- 19 All. 76. 
a 
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should be putin the same position as he would have occupied SIE 

had the objection to the inadmissibility of the. documents been * 1925 
taken in proper time. Manmatha 
We accordingly set aside the decree of the lower appellate E ES th 

: ro à 

Court and send b&ck the case to that Court for a rehearing dens 


of the appeal on the second point raised in the case 
namely, whether the entire holding was the subject of the 
mortgage and of* the purchase by the defendant or whether 
the defendant purchased® and is in possession of, only a 
portion of the holding. The defendant is permitted to put in, if x 
so advised,:certified copies of the Akatians of which uncertified 

copies were put in by him and exhibited in the trial Court. The 

appeal will be reheard on a consideration of such documents and of 

the remarks made above. It is to be understood that the appeal 

is to be reheard upon this point alone. 

Costs will abide the result. 
A. T. M. Case remanded. 


CIVIL RULE. 


Before Sir George Claus Rankin, Knight, Judge. 
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SHASHADHAR CHOWDHURY Civit. 
| v. 1925. 
BISHUN NARAIN. KUNDU AND OTHERS.* DL dum 


anaana m ec 


Execution sale—Setting aside of—Bengal Tenancy Act (VII of 1885), Sec. 174 
(3)— Civil Procedure Code (Act V of 1908), O. 21 R. 9r-—S'udgment-debtor 
having no saleable interest. Z 


An auction-purchaser in a sale held under chapter XIV of the Bengal Tenancy 
Act cannot apply to set aside execution sale on the ground that the tenant judg- 
ment-debtor had no saleable interest. He cannot call, upon -the Court to decide x 
as to the nature of the decree and to treat proceedings taken under the Act as 
proceedings taken under the Code of Civil Procedure : Amrita v. Nemat (1). 


* Civil Rule No. 593 of 1925, against the order of A. H. Ahmed Bsq, District 
Judge of Burdwan, dated the 13th February, 1925, affirming that of Babu R. B, 
Barman, Munsiff, of Katwa, dated the 17th September, 1924. 

(1) (1901) I. L. R- 28 Calc. 382 (393). f 
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In the case of a sale which purports to be held under chapter XIV of the 
Bengal Tenancy Act, what is put up for sale and what the purchaser purports 
to bid for is the holding itself and not the tenant's right and title. Even if the 
decree is a true rent decree he may take nothing by his purchase and yet cannot 
set aside the sale: Durga v. Kali (1°. If the decree is not a true rent decree 
under the Bengal Tenancy Act, third parties are not bofnd by the sale, but the 
judgment-debtor, if he has allowed orders for this form of sale to be made against 
him, is bound by it. Accordingly, if he has an interest in the holding, it wlll 
pass to the auction-purchaser. 


Order 21 rule 91 of the Code of Civi] Procedure applies in principle to cases 
where the thing put up for sale is the judgment-debtor’s interest. The basis of 
the rule is that what has been sold turns out to have no real existence. 

Application for Revision under section 115 of the Code ot Civil 
Procedure by the Petitioner (Auction-purchaser). 


Application to set aside execution sale under rent decree on the 
ground that the tenant had no saleable interest. 


The material facts appear from the judgment. 
Babu Gopendra Nath Das for the petitioner. ; 


Babu Panchanan Chowdhury for the opposite party. 
C. A. V. 
The judgment of the Court was delivered by 


Rankin J: The question arising on this Rule is a proper one 
to be decided on revision. One Mohendra was a patnidar, and he 
was sued for rent by three persons who added as fro forma defen- 
dants two others as being co-sharer landlords with the plaintiffs. 
Decree was obtained and this decree was put in execution by the 
procedure laid down in chapter XIV of the Bengal Tenancy Act 
as distinct from the procedure of the Code. At the sale on reth 
May 1924 the present applicant became the purchaser for a price 
of Rs. 1375. He now saysthat a relation of his had purchased 
Mohendra's interest in 1922 at a sale under a mortgage decree and 
that he has discovered that in the rent suit two other cosharer land- 
lords were not parties. with the result that the decree was not such 
a decree as is contemplated in chapter XIV. Accordingly, he says 
the sale of r924 passed to him only the right, title and interest of 
Mohendra and took effect only as a sale under a money decree. 
As the whole of Mohendra’s interest was transferred by the mort- 
gage sale of 1922 the applicant claims under order 21 rule 91 to 
have the sale set aside and his purchase money refunded. 

This «ontention has been negatived by the Munsifat Katwa 
and the District Judge of ‘Burdwan on the ground that section 174 


(1) (1899) I. L. R. 26 Calc. 727. 
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sub-section 3 of the Bengal Tenancy Act provides that “Section 
313 of the Code of Civil Procedure shall not apply to any sale under 
this chapter." The Courts below have accordingly refused to enter 
into the contest between the petitioner and the opposite parties 
as to whether Mohendra’s landlords were five or seven in number 
whether his patni was held under an 8 annas share of the zemindati 
or under the 16 annas and so forth, and they have dismissed his 
application. They take the view that whether or not the decree 
was in strictness a rent decree so as to pass to an auction-purchaser 
the tenure itself or so as to give a charge to the landlords in terms 
of section 65 of the Bengal Tenancy Act, the sale of rath May 1924 
was held under chapter XIV. Thus notices were issued to co- 
sharer landlords under section 158 B, the proclamation of sale was 
under section 163 issued simultaneously with the order of attach- 
ment and contained the particulars required by clause (a) of sub- 
section 2. This in their opinion ends the matter as section 174 sub- 
section 3 applies. 

The learned vakil for the applicant contends that chapter XIV 
of the Bengal Tenancy Act has no application except upon the 
basis of a rent decree and that the absence of this basis has the 
effect of giving to the auction-purchaser the ordinary rights of an 
auction-purchaser under the Code, and of rendering inapplicable 
the special restriction imposed by section 174 sub-section 3. He 
cites as illustrating the principles to be applied Durga Charan v. 
Kali Prasanna (1), and Sadagar v. Krishna Chandra (2). He also 
cites Makared/i v. Sarfaddin (3), as showing that section 31 3 of the 
Code of 1882 did not exclude an auction-purchaser from seeking the 
like remedy by suit and that under the present Code the remedy by 
suit has been taken away. : 

On behalf of the respondents I am referred to the decision of 
the Full Bench in Amita Lal v. Nemat Chand (4) which was a 
decision under section 170 of Bengal Tenancy Act but in which 
there are observations upon section 174 (3) It is contended that 
before applying the general principles on , which the applicant 


relies the Court must decide a prior question viz. whether at the . 


instance of an auction-purchaser the Court is’ obliged to go behind 
the sale and the decree and enquire whether the decree was really 
in strictness a rent decree 
‘On the exact question as to senGon 174 (3) there does nof appear 
(1) (1899) I. L- R. 26 Calc. 727. (2) (1899) I. L. R. 26 Calc. 937. 


(3) (1922) 36 C. L. J. 132. 7 
(4) (1901) I. L. R. 28 Calc, 382. 
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to be any direct authority. One has to consider primarily the exact 
form of words used by the Legislature in the sub-section. In my 
opinion “shall not apply to any sale under this chapter’ are words 
which in their ordinary meaning raise only the question of fact 
viz. was the sale held under the chapter of was it not? The 
words seem to have the same effect as the phrase in section 173 
(1) where the right to bid without obtaining leave is given to the 
holder of a decree “in execution of which a tenure or holding is 
sold under this chapter." It is temptiffg to say that “a sale under 
this chapter" section 174 (3) means a sale in all respects right- 
fully held under the chapter. It might mean that, certainly ;-but 
I think a little consideration shows that this is not the true construc- 
tion and that it does not follow from the principles or the decisions 
upon which the applicant's vakil relies-that his client can at fhis 
stage and for this pürpose contest the correctness of the procedure 
adopted in the execution of the decree. 

The position is this. Agricultural landlords in Bengal are not . 
allowed to evict their tenants, for non-payment of rent ; but if in 
substance all the landlords join or are joined and if they implead 
all the tenants, of a single holding they may’ obtain-a decree for the 
arrears of the entire rent. Having done so they may take the steps 
provided by chapter XIV to bring the holding itself to sale and to 
do so in such manner as to give themselves a first charge upon it for 
the rent, defeating thereby the rights of persons, e. g. encumbrancers, 
who were no parties to the rent suit. Whether a decree for rent 
entitles the decree-holder to adopt these very special proceedings 
cannot always be finally determined on the mere face of the decree. 
Facts not appearing by the decree may have to be enquired into. 
The judgment- debtor has a right to contest the decree-holder's 
right to proceed under chapter XIV but of course he must do 
so at the proper time. If he does not contest the order for 
sale at the proper time he is bound by the order unless he 
can show fraud or non-service of notice or some adequate 
reason: Durga v. Kali (x) A third party whose interests are 
affected e. g. an incumbrancer can dispute the decree-holder's 


rightto sell under chapter XIV. For convenience he is in cer- 


tain cases prevented from raising his objections in the execu- 
tion itself (cf. section. 170) but he is never bound by the 
proceedings except there has been a strict rent decree and he 
can assert his rights by suit [cf. Durga v. Kali (x). An auction- 
purchaser is in a different category. He has a right to claim to 


(1) (1899) 1. L. R. 26 Calc. 727 (732). 
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be relieved against fraud or  misrepresentation and there may be 
other grounds which entitled him to have the sale set aside. 
But ina Court sale there is no warranty of title by the decree- 
holder or by the Court. Until he has been declared the purchaser 
the suit and the execufion proceedings are matters with which he 
is in no way concerned. When he bids he does so upon the terms 
laid down by thelegislature, whatever they may be, and if he 
does not like them: he need not bid. In the case of a sale which 
purports to be held under Chapter XIV what is put up for sale 
and what he purports to bid for is the holding itself and not the 
tenant's right and title. The case Amrita v. Nemai (1) already 
cited shows that even if the decree is a true rent decree he may 
take nothing by his purchase and yet cannot set aside the sale. 
This'is clear enough on any view of section 173 (4). If the decree 
is not a true rent decree under the Bengal Tenancy Act third par- 
ties are not bound by the sale, but the judgment-debtor 
is presumably bound by it, since he has allowed orders 
for this form of sale to be made against him. Accordingly, if he 
has any interest in the holding it will pass to the auction-pur- 
chaser. But itis another matter altogether to say that if he has 
no interest the purchaser can set aside the sale. Order 21 
rule gr applies in principle only to cases where the thing put up 
for sale is the tenant's interest. This was even clearer on the 
wording of section 313 of the old Code. Even in such cases order 
21 rule gr does not apply where there is any saleable interest 
left in the judgment-debtor however incommensurate its value 
may be to the price bid at the auction. No question arises 
under this rule as regards fraud or mistake or irregularity. The 
basis of the rule is that what has been sold turns out to have 
no real existence. Now the prima fade meaning of section 174 
(3) is that this principle is to have no application to the man 
who purports or attempts to buy a holding under Chapter XIV. 
The facts ofthe present case may or may not afford an illustra- 
tion of a bid being made fora holding in the hope of excluding 
incumbrancers and with full knowledge that the tenant's interest by 
itself is nothing. But in sales held under “Chapter XIV this is 
quite possible and quite legitimate and I have little doubt that 
it is extremely common. The Legislature may well have thought 
it highly inconvenient and even absurd to' apply order 2@ rule 
9grto sales held under such conditions. I do not therefore con- 
sider that it is legitimate to interpret section 174 (3) in any 
(1) (1901) 1. L. R. 28 Calc. 382. 
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way which restricts its prima facie meaning. Rampini, J, in the 
Full Bench case Amrita v. Nemat (x) distinctly held that section 
174 prevented such an application being made on the ground. that 
the judgment-debtor had no interest and that the purchaser 
would lose his money. This was odtter but “I think it was correct. 
On this view it is no sense an anomaly that the auction-purchaser 
in such a case as the present should have no right of süit analogous 
to the right given to purchasers under the Code "by order XXI rule 
gt: I do not see how a change in the Code made in 1908 can assist 
one in interpreting an Act of 1885. If. however the suggestion is that 
until r908 a purchaser’ who had taken nothing by his purchase at 
a sale held under Chapter XIV ‘could notwithstanding section 174 
(3) have brought a suit to set aside the sale either on common law 
principles or under section 315 of the old Code, that is a proposi- 
tion for which I should want very clear authority. : The old law 
however need not be discussed here as in any view the argument 
is of no avail to the applicant. 

‘In my judgment equally strong reasons exist for giving the same 
meaning to the words in sub-sections 1 and 2 of section 173 as 1 
attribute to their counter part in section 174 (3). It is difficult to 
suppose that a purchaser accused of being the benamdar of a ‘judg- 
ment-debtor could be heard to say “Never mind. It was not 
really a rent decree.” Or that on the sale of a holding a compet- 
ting bidder could object to the decree holder’s bid‘ on the ground 
that he had not obtained leave and that the decree was not a true 
rent decree. ‘The statute endeavours to vary its language in the 
different sections of Chapter XIV as it is dealing with different 
parties and with different stages of the proceedings. It is not per- 
haps very successful or very clear and in the light" of subsequent 
experience it could probably be much improved ; but as it stands, 
general principles which apply fo the rights’ of third parties e-g. 
incumbrancers cannot be assumed to be applicable to judgment- 
debtors or ‘to auction-purchasers. The stage at which a judg- 
ment-debtor asserts an objection and the stage at which an auc- 
tion-purchaser comes upon the scene are most material  'conside- 
rations, In cases dtaling with the rights of third parties wide lan- 
guage'has at times been used by the Court in asserting the principle 
that their rights cannot be defeated save upon strict compliance: 
with tlf requirements of the statute, In sucha case it has even 
been said broadly ‘that where only one co-sharer has sued the 
tenant “a sale in execution of such a -decree is not a sale under the 


(1' (1901) 1, L. R, 28 Calc. 382 (393). è 


a 
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Act." Sadagar v. Krishna (1). ‘But the Act itself as well as the 
plain necessities of the case and other decisions of: the: Court 
[c.f Amrita v. iVemai(2)] show that there is no universal and 
overriding doctrine that in this very common type of case any 
persan.at any.time and"for any purpose mày call upon the Court to. 
decidé as to the nature. of the decree, and to treat proceedings 
taken under the Act. a$ proceedings taken underthe Code. A 
mixture of.two proceedings may very well be. materially different 
from either and the application of order 21, rule’ gr to a sale held 
under the.Bengal Tenancy.Act as I think an instance of this. . 
The Rüle is Qischaiged with costs —one gold mohur. TE 
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D 
^ 


, The High Court cannot under. section 115 of the Code of Civil a 
treat application under order 9 of the Code as one under order 47. 


Application under order g of the Code of Civil -Procedure is inapplicable to 
execution proceedings. ’ 


Application.- for Revision under section 115 of the Code of 
Civil Procedure by the Petitioners. i é AE 


Thé material facts appear from the judgment. ` 
Babu Birendra Kumar De for the Petitioners. - 


. Babu Profulla Chunder Nag for ‘the Opposite Party. 
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Civit. i The judgment of the Court was delivered by | 

1926; Rankin, J : In this case the auction-purchaser who had been in 
T MON possession of the property purchased for a substantial period—it is 
EX alleged for some three years—found that the Court had made an 
MEET TP order under rule go of order XXI setting aside the sale upon the 
Fanuary, 6. application of a person who claimed to be a mortgagee and who 


claimed that at the time of the sale nó notice had been served 

upon him. The auction-purchaser claimed that the mortgagee had 
e got the sale set aside by suppressing" the service of all notices of 
x the application under rule go. When he came to learn of the 
order made setting this sale aside, he applied to the Munsiff under 
order IX as a person who had not been properly served and against 
whom an ex parte decree had been made in his absence. The 
Munsiff dismissed that application on the ground that order IX 
was inapplicable to execution proceedings and that position 
seems, so far as the vakil for the petitioner is concerned, to be 
uncontested before me. 


‘There has been a great difference of opinion on the matter 
but what is said onthe part of the petitioner now is that the 
Court can give relief under section 115 by making an order treat- 
ing the application to restore under order IX as though it has 
been an application for review made under order XLVII. If this 
Court makes an order that the one application should be deemed 
to be considered as the other, then it is said the applicant may 
have his rights determined. It appears to me that it is a very 
strong thing, when the Munsif has quite rightly deeided that he 
has no jurisdiction to entertain the application that was in fact 
made, without any error on the part of the Munsiff and without 
any illegality on his part, to make an order under section 115 
directing that the application should be deemed to have been a 
different application. I do not make any comment upon the other 
cases in which that course has been thought correct, but 
having regard to the-fact that in this case there was an appeal 
under rule 92 granted by the Code, Ido not see my way to make 
any such order asl, am asked to make. It seemsto me that 
the case of the present applicant may or may not bea very hard one, 
but that it would be making bad law and establishing a very doubt- 
ful practice, if I were to try+to assist him by directing in my 
revisional jurisdiction that the application under order IX should 
be treated as an application for review. 


; For these reasons, I think this application fails and the Rule 
must be discharged with costs, heafing-fee one gold mohur. 
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This order will govern Revision cases Nos, 951 and 952 which Civit, 
are also discharged with costs—hearing-fee one gold mohur in each * 1926. 
Case. eed 
f Safitunnessa: 
J Ve 
A. T. M, , Rules discharged. Megh Lal. 


Sar 
. 


po UP og ——— Rankin, F. 


Lor et 


CRIMINAL REVISION. ^". 


Before Sir Charu Chunder Ghose, Knight, Judge, and 
Mr. Justice Duval. 


RAM CHANDRA DE AND ANOTHER CRIMINAL, 
, 6. 
ý os 

GAJENDRA NATH DAS.* January, 7. 





ON Cheating—Penal Code (Act XLV of 1860), Sec. 420.—Case of civil nature 
—Sale—Balance of consideration money not paid. 


The complainant’s case, was that he was cheated in not paying by accused 
No. 1 the balance of consideration money for sale of two thatched huts after 
setting off on account of debt due to the said accused and that accused No. 2 
abetted accused No. 1 in denying his liability. The agreement was, as stated by 
the complainant, that the balance was to be paid on the execution of the docu- 
ment. The document was registered. 


Held, that the dispute, suck as it was, was of a Civil nature. 
That having regard to the evidence on the record and the recitals in the 
kebala, the ingredients in section 420 Indian Penal Code were not satisfied. 


Application for Revision under section 435 of the Code of Cri- i 
minal Procedure by the Accused. 


The accused were convicted under section 420 read with sec- 
tion 34 Indian Penal Code each to rigorous imprisonment for one 
month and tó pay a fine of Rs. 75 in default rigorous imprisonment. 
for one month each. 


The material facts appear from the féllowing judgment of the ° 
trial Court. 


“In this case, the case for .the prosecution is that the com- 
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plainant had a tiled and golfata hutat No. zr Pran Nath Pandit 
Street containing 9 large and small rooms, that out of this he 
agreed to sell two thatched and one tiled hut to accused Ram, 
Chandra.Dey.for Rs. rgo that Rs. 47 was due to accused Ram 
Chandra Dey by complainant for £Aora&i ande loan money which 
which was to be set off from .the purchase money and 
the balance of Rs. 130 was to be paid by Ram to complainant, 
that as the complainant was leaving Calcutta on the 31st 
October 1924 with his master Babue Satyendra Nath Bose, 
Deputy Magistrate who was deputed to go as Assistant Settlement 
Officer at Camp Dhudurdaha in the sub-division of Basirhat, it 
was arranged to execute and register a deed of sale in respect of 
the said twó thatched and one tiled hut on the 3oth October 1924 
but that the balance of the purchase money viz, Rs. 103 was to We 
paid on the 4th November 1924 to complainant's brother’ Brojahari 
Dass, that on the 3oth October 1924 accused Lakhun Chandra 
Dey and complainant and his brother Brojohary Dass went to the 
Alipore Registration office had the deed of sale written up by 
Kah Charan Sarkar a pleader’s clerk and deed-writer and as 
arranged the complainant and his brother executed the said 
deed registered same and also endorsed the Registrars receipt 
and made it over to the accused Lukhun that on the 4th 
November 1925, Brojohary went to the accused for- the 
balance of Rs. roa when the two accused told him to wait 
a little and that they would arrange for the money and pay 
that two days after, he, again called on them for the money when 
they denied all knowledge of it, that after that, he (Brofo) wrote 
two letters to his brother the complainant about this that the 
complainant returned to Calcutta a month after and he personally 
went and demanded the money from.the accused who drove him 
away and denied all knowledge of it, that 2 or 3 days after that, 
he (complainant) again went to the accused, accompanied by 
Juggernath and demanded the money, when accused Ram abused 
him and accused Lákhun stopped him and pushed him out, t that 


. he (complainant) then informed the police about it and also report- 


ed the matter to his master’ s father Rai Debendra Nath Bose 
Bahadur, Khas Mahal Deputy Collector, who sent him to Behari- 
Lal Dutta Ammukhtear of the Alipore Court who sent a register- 
ed letter to accused Ram Chandra Dey on 2nd December r924 
Exhibit 4 r€capitulating the whole story and demanding payment 
of the said sum, which letter was returned to complainant as 


having | been refused by the addressee Ram Chandra Dey. The. 


e 


AN 


a) 
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case for the defence is, that this case is absolutely false, that the 
complainant was paid the consideration money mentioned in the 
deed’ of sale before he registered the deed that this case has been 
brought atthe instance ofthe Sreeram Singh who has to receive 
a large sum of money from the complainant and who wanted to 
buy thehouse himself and that as he has lost the opportunity of 
doing so, has set the 'complainant up to bring this case falsely 
to put pressure ot Ram Chandra to sell the said huts to him 
(Sriram Singh) I have ex&mined both accused under section 342 
Criminal Procedure Code ; accused Ram Chandra Dey said he would 
file -a written statement and accused Lakhan said he was innocent 
and that he would file written statement, which they did they 


-have examined one defence witness Rajendra Nath Dey, whose 
* 


name appears in the said deed of sale as an attesting witness, he 
has stated that accused Lakhan and the complainant went to him to 
have a deed of sale drawn up, that not knowing to draw it, he took 
them to Kali Charan Sarkar, introduced them to this man Kali 
and went about his own business and when the deed was 
drawn out, he was sent for by both parties when he witnessed the 
execution of same by the complainant and his brother, that he 
read over the deed to them, that he asked them if they have 
received the money and having answered his question in the 
affirmative he signed his name as an attesting witness, he has 
stated that he did not write in the same deed that it was explain- 
ed by him to the executants, no explanation has been given as to 
why he shguld have explained the deed to the executants when it 
is stated in the said deed that it was explained by the writer there- 
of, he admits that no money was paid to the executants in his 


presence nor is there any mearis of consideration to show how the 


money was paid there is not even any recital to the effect that 
Rs. 47 due by the vendors to the purchaser is set off out of the 
purchase money Rs. 150 and the balance Rs. 103 was paid. It is 
very unlikely and unbusinesslike to say that these executants were 
paid before they came to the Court to have the deed drawn up, 
it is admitted by the defence witness that no money was paid 
to the executants atthe time of the execution and registration 
of the deed, this supports the prosecution story. I have examined 
the demeanour of the complainant and his brother and from this and 
from the manner they gave their evidence I am satisfied that 
they were witnesses and I accept their statement, their subse- 
quent bebaviour that is to say in the complainant's brother going 
to the accused and not receiving any payment, writing to his 
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brother two letters, which made the brother take leave from his 
master and came down without him that he reported the matter to 
his masters father Rai Debendra Nath Bose Bahadur, who advised 
him to go to a Mukhtear who sent a registered letter to accused 
Ram Chandra Dey, which he (Ram) would not accept and refused 
it, and why should he do so if his case is true that he has paid the 
complainant and his brother the full amount of the purchase money, 
he should have received that letter and replied to it, nor has any 
evidence been placed before me to show as to when and how 
the money was paid. From this it is quite clear that the accus- 
ed had antecedent intention to cheat the complainant on the goth 
October 1924, on the day they induced the complainant and his 
brother to execute and register the said deed with a false repre- 
sentation that the balance Rs 103 of the purchase money, will be 
paid on the 4th November 1924 when they never had any intention 
of doing so and that the acts done by these two accused were in 
furtherance of common intention of both of cheating the com- 
plainant. P. W. 2 Dina Bandhu Das, P. W. 3 Tarini Charan Datta, 
P. W. 4 Dhruba Charan Dey and P. W. 7 Jagannath Das have 
corroborated the complainant and his brother P. W. 8 Rai Deben- 
dra Nath Bose Bahadur has also supported the prosecution story, 
P. W. 5 Behari Lall Dutt, a Mukhtear of the Alipore Court has de- 
posed about his sending a registered letter to accused Ram 
Chandra under instructions from the complainant which was return- 
ed to him as refused by the addressee. On the above evidence 
placed before me I am satisfied that these two accused did induce 
the complainant and his brother on false representation fo execute 
and register the deed of sale, on the 30th October 1924 that they 
would pay up the balance of the purchase money on the 4th 
November 1924 when they had no intention of doing so and 
which they never did pay, their subsequent acts and failure in 
paying up as stated above clearly proves their antecedent intention 
of cheating the complainant and that both these acted in further- 
ence of a common intention of cheating the complainant. I find both 
accused guilty and convict them under section 420 Indian Penal Code 
read with section 34 Indian Penal Code and sentence each of them to 
undergo one month's rigorous imprisonment and also to pay a fine of 
Rs. 75 each in default to undergo a further term of one month's 
rigorous imprisonment each, out of the fine if realised. Rupees one 
hundred andthree to be paid to the complainant as compensation." 

Babus Suresh Chandra Talugdar and Kiran Mohan Sirkar 
for the Petitioners. 


^— Vo XLII]. HİGH ĈQURİ. | 


Babus Bir Bhusan Dutt and Sikka? Kumar' Bose: for the 
Opposite Party. l 


The judgment of the Court was as follows : 


The facts giving gise to the prosecution out.of which this Rule 
has arisen, shortly stated, are as follows :—The complainant sold two 
thatched huts to the accused No. 1 for a sum of Rs. 150, The 
complainant's case is that the said consideration was to be paid in 
the following manner, i. €., a sum of Rs. 47 was to be set off on 
account of a debt which the complainant. owed. to the accused 
No. r and the balance namely, a sum of Rs. 103 was to be paid to 
the complainant by the accused No. r on the execution of the 
document. It is said that the complainant wasin a hurry to leave 
Calcutta and that it was arranged between the parties that the 
kobala in respect of the huts should be executed and registered 


forthwith by the complainant and that the said sum of Rs. 103 being, 


the . balance of the consideration should be paid by the accused 
No. r afterwards. The complainant complains that although the 
kobala was executed and registered in’ accordance with’ the said 
arrangement, the accused No. r failed and neglected to pay to him 
the said sum of Rs. 103 and that when demands were made on the 
accused No. 1 for payment of the said sum, the accused No.1 at 
first put off payment from time to time on various pretexts 
and ultimately denied that he had to pay any sum whatsoever 
to the complainant. The case against the accused No. 2 is that he 
abetted accused No. r in denying his liability. | 

Now thg two accused before us have been convicted under 
sections 420/34 Indian Penal Code. We have examined the record 
for ourselves and are of opinion that the dispute, such as it was, 
was of a civil nature, and that it is impossible to say from the 
evidence on record and having regard to the recitals in the Aodala 
thatthe ingredients required in section 420 Indian. Penal Code 
have deen satisfied in this case. In this view of the matter we set 
aside the conviction and sentence and direct that the petitioners 


be discharged from their bail bonds. The complainant, if so advis- - 


ed, may seek his remedy in a civil Court. 
: e 
A. T. M. | Rule made absolute. 
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I APPEAL FROM ORIGINAL CIVIL. 
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1925. 
ary 
November, 18. 


. Before Sir Lancelot Sanderson, Knight, Chief Justice, and Mr. 
Justice Buckland. i 


NARENDRA NATH DAS 


V. . 


HARAN CHANDRA &HOSE.* 


Arbitration—Submission to three arbitrators— Death of one of them—Applica- 
tion under clause 17 Sch. Il. of the Code of Civil Procedure (Act V of 
1908)—<Order, if can be made under Sch. If. of the Code of Civil Proce- 
dure—Arbitration Act (IX of 1899), Sec. 8.—Award, a nullity—Appeal 
against order dismissing application to set aside award—No appeal against 
judgment— Waiver . 


$ 
An award can be set aside on the ground of nullity in an appeal against 
order dismissing an application to set aside tbe award, even though no appeal 
was preferred against the judgment on award. 


When the matter is converted into one under the Arbitration Act, there is no 
power either for the parties or the arbitrators or the Court to act under 
schedule II of the Code of Civil Procedure. 


Clauses 17 to 21, Schedale II of the Code of Civil Procedure do not apply 
to submissions to which the Arbitration Act applies. 


` 


On the rst August, 1915, the parties referred their dispute to three arbitra- 
tors. Nothing was done by the arbitrators for a period of 4 years in the 


„course of which one of the arbitrators died. 


On the 12th August, 1919, an application was made to the ‘Court under 
clause 17 of Schedule II of the Code of Civil Procedure on behalf of the respon- 
dent for an order, izter alia, that the surviving arbitrators might be requested 
to produce the submission and that it be filed, and that if necessary, a third 
arbitrator might be appointed by the Court. "The appellant protested. 


The Judge passed an order giving the applicant liberty to amend the cause 
title so ‘as to intitule the application in the matter of the Arbitration Act, in the 
matter of which he directed that the application should be treated- as having 
been made. He further ordered that the surviving arbitrators should be at liberty 
to act in the reference and gave them liberty to appoint an umpire if necessary, 
and finally he directed the arbitrators to make their award within 2 months 
with liberty to enlarge the time by another 2 months. 


The surviving arbitrators on the 18th January, 1920, appointed a third man as 
an arbitrator and umpire. They then entered upon the reference and eventually 
on the roth September, 1924 made their award—the award being made and 
signed by the three persons as arbitrators. 


*Appeal from Original Order No. 37A of 1925, against the order of Mr, Justice 
C. C. Ghose, dated fhe 25rd January, 1925. e 
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No amendment of the cause.title had however been made meantime as directed , 


and the arbitrators intituled the appointment and their award in the matter of 
Schedule I! of the Code of Civil Procedure. 


The award was filed in November, 1924. A notice daed 24th November, 
1924, was given to the appellant, that the award had been filed and that the 
Court would proceed to give judgment on such award on the 8th December, 1924. 
Subsequently on the 28th “January, 1924, judgment was given upon award : 


Held, that the avfard should be set aside on the ground that it was a nullity 
by reason of the fact that the “reference was held by the arbitrators without 
authority to decide the matter in dispute. 


That any order on the application dated the 12th August, 1919, which in 
the event of the death of an arbitrator should be made, could only be made 
under the Arbitration Act and then only if the conditions as to written notice 
psescribed by section 8 had been fulfilled. 


That the Judge had no power without consent of parties to adjudicate upon 
an application made under clause 17 of th» second schedule of the Code of Civil 
Procedure as though it were made under the Arbitration Act. 


That all subsequent proceedings should have followed the Arbitration Act and 
the rules made thereunder. 

That the appellant could not be said to have waived all irregularities in the 
appointment by attending at the reference. 
Appeal by the Applicant. 
Application to set aside an award. 


The material facts appear from the judgment. 
Messrs. B. Bose and P. N. Mullick for the Appellant. 


Dr. Sarat Chandra Basak and Mr. T. Chatterjee for the 
Respondent. 
The judgments of the Court were as follows. 


. Buckland, J. This, appeal. is against the judgment of my 
learned brother C. C. Ghose J. dated the 23rd January 1925 dis- 
missing the application of Narendra Nath Dass, the present 
appellant, to set aside an award dated the roth September 1924 
made by certain persons purporting to act as arbitrators on the 
reference of a dispute between him and the respondent Haran 
Chandra Ghose. 

What the dispute was or how it arose it%s not in the least degree 
material to enquire and the facts with which we are concerned begin 
with the submission dated the rst August 1915 whereby the parties 
submitted to three named individuals, Roma Nath Glfose, Sarat 
Chandra Ghose and Jnan Chandra Ghose, the settlement of 
their differences. The terms of the submission are as follows : 

“ I Sree Narendra Nath Das and I Sree Haran Chandra Ghose, 
we both appoint you as arbitrators for settlement of our difference 
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» in connection with the premises No. 41 Newgipukur Lane and with 
our dealings between each other ; whatever decision you will give 


P4 


wil be accepted. Finis, rst August x91i5." 

I may at once mention that I shall 'refer,for the narrative to 
documents not to be found in the recofd of this appeal to which 
our attention has been directed by consent of learned counsel for 
the parties. 

Nothing appears to have been dong by the E for a 
period of some four years in the course of which the arbitrator 
Jnan Chandra Ghose died. 

On the rath August 1919 an application was made to this Court 
under clause 17 of Schedule II of the Code of Civil Procedure on 
behalf of Haran Chandra Ghose for an order (inter alia) that the 
surviving arbitrators might be requested to produce the submission 
and . that it be filed ; and that if necessary a third arbitrator might 
be appointed by the Court. 

Such an application was clearly not one to be made in the cir- 
cumstances. Any order which in the event of the death of 
the 3rd arbitrator should be made could only be made under the 
Arbitration Act and then only if the conditions as to written 
notice prescribed by section 8 had been fulfilled, which does not 
appear to have -been the case. This seems to have been recog- 
nised by the learned Judge who heard the application to some 
extent for he made an order giving the applicant liberty to amend 
the cause title so as to intitule the application in the matter of 


the Arbitration Act, in the matter of which he directed’ that ` 


the application should be treated as having been made. He fur- 
ther ordered that the surviving arbitrators should be at liberty to 
act in the reference and gave them liberty to appoint an umpire if 
necessary, and finally he directed the arbitrators to make their 
award within 2 months with liberty to enlarge the time by 
another two months. \ 

The Court Minutes show that learned counsel for the appel- 
lant objected that evidence justifying an order under section 8 was 
necessary. 

The surviving atiati on the r8th January x920 purported 
to appoint Bäbu Sailendra Kumar Palit as the third arbitrator and 
umpire and the arbitrators then entered upon,the reference and 
eventually on the roth September 1924 made their award — the award 


‘being made and signed by the three persons as arbitrators. 


No amendment of the cause title had however been made mean- 
Hie as directed and the Porras intituled the appointment and 


- 
. 


r 


r 
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their award in the matter of Schedule II of the Civil Proce- 
dure Code, thus perpetuating the initial error. 

The award was filed in November 1924, at whose instance does 
not -appear, but no notice of the application to file it was given 
to the appellant as is required by clause zo (3) of Schedule II 
assuming that to have been applicable. 


A notice dated the sath November 1924 intituled in the same 

manner, was however given to, the appellant, that the award had 

‘been filed and that the Court would proceed to give judgment 
on such award on the 8th December - 1924. 


This notice appears to have been given on a form intended to 
be used where judgment is to be given on an award in a reference 
madè in a suit to which clauses 1 to 16 are applicable, for clauses 17 
to 21 do not apply to submissions to which the Arbitration Act 
applies. 

Subsequently, on the 28th January 1924 judgment was given 
upon award. 


The appellant now impugns the award on the ground that it 1s 
without sanction, in that he never submitted to the arbitration of 
the 3 persons who purport to have made it, and that so far as it 
purports to have been made under or by virtue of the order of the 
12th August 1919 such order was made without jurisdiction. 


As to the first of these two points'it is clear, apart from any 
contention as to waiver, to which I shall return, that his contention 
is correct. {y suffices,to read the submission which is to three 
named arbitrators other than the three persons who purported to 
make the award, nor does it contain any provision for substi- 
tution. 

-As regards the order of the rath August rọrọ lam equally 
confident that the respondent cannot rely upon it. 


The learned Judge had no power without consent of parties to | 


adjudicate upon an application made under clause 17 of the second 
schedule as though it were made under the Arbitration'Act. But 
assuming he had such poser, there was nothing in the petition 
to show.that such antecedent steps had been taken as would 
entitle the applicant to an order under section 8. Again, assum- 
ing that such evidence was befare the Court, the only order 
possible in the . circumstances was-one appointing a third arbitra- 
tor, whereas the order gave liberty to the.surviving arbitrators 
to actin the reference and to appoint an umpire if necessary. 
In my opinion such order was made without, jurisdiction and it 
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Civi. conferred no power on thearbitrators whose award is impugned 
1925. ` to make it. i 
Wareada Again however, assuming that the application was properly con- 
ae verted into one under the Arbitration Act agd that the order was 

aran. 





such as could properly be made thereunder, the parties and arbi- 
trators subsequently acted throughout as though these clauses of 
the 2nd Schedule of the Civil Procedure Code, which under the 
Arbitration Act do not apply to cases to which that Act applies, 
e still governed the proceedings. 


Buckland, F. 


eee 


As it was all subsequent proceedings should have followed the' 
Arbitration Act and the rules made thereunder, which provide 
that an award shall be filed and thereupon may be enforced as a 
decree.. This was not the course pursued and had it been the 
position of the appellant might have been more difficult. Once 
the matter was converted into one under the Arbitration Act 
there was no power either for the parties or the arbitrators or the 
Court to act under the Schedule and all steps so taken must be 
regarded as having been taken without jurisdiction. 


This disposes of the contention of the respondent’s advocate 
that not having appealed against the judgment on the award the 
appellant cannot succeed. We may not be able to set aside that 
judgment but if the award which is directed to be carried out is set 
aside there will be nothing left to be enforced and any technical 
difficulty will not stand in the way of the appellant. 


Lastly itis contended that by attending before the arbitrators 
the appellant must be taken to have consented to the appointment 
of the third arbitrator, whether or not the order was made without 
jurisdiction and that he waived all irregularities in the appointment. 
This argument would have considerable force if the appellant had, 
attended the reference without protest. Butit was pointed out on 
his behalf that he protested at the earliest opportunity, viz, on 

| the application resulting in the order of rzth August r919, all 
subsequent proceedings ofthe arbitration purport to have been 
held in consequence, of that order and for the appellant to have 
protested to the arbitrators would have availed him nothing. 
Having made his protest he was entitled to attend at the reference 
and make this best of the position as far as he could. 


In my opinion the award should be set aside on the ground that 
it is a nullity by reason of the fact that the reference was held by 
the arbitrators without authority to decide the matter in dispute. 
The result therefore will be that the’appeal should be allowed — the 


.* 
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appellant is entitled to his costs both of the appeal and before the 
Court pf First Instance. 


Sanderson, C. J. I agree with the judgment which has just 


been delivered by~ my learned brother, and I do not tanik it neces- 
sary to add anything. ` 


S. M. Duit: Attorney for the Appellant. 
B. B. Banerji and Mukherjee: Attorneys for the Respondent. 


A. T. M Appeal allowed. 


. . ò 
Before Sir Lancelot Sanderson, Knight, Chief Justice, and 
Mr. Justice Buckland. 


MITSUI BUSSAN KAISHA, LTD. 
v. 
HOGARTH SHIPPING CO. LTD.* 


Anard—Validity of—Arbirators, appointment of—Suit stayed—Mistake in 
the name of the plaintiff —Plaint amended—Bona fide mistate—Arbttrators, 
if can act-—Suit, if a new one, after amendment—Civil Procedure Code 
(Act V of 1908,) O. 1 R. 10 ()—Damages for detention—ArbitraHon Act 
(ZX of 1899), Sec. 19. ; 


Per Curiam: The power of the Court under section 19 of the Arbitration 


Act is to stay th® suit or proceedings, if the conditions referred to in the sec- 
tion are fulfilled. Ifastay is granted the arbitration then takes place by reason 
of the submission contained in the contract and in accordance with the provisions 
of the Arbitration Act. 


Per Buckland, F: All that to be considered inthe law relating to arbitra- 
tions to whichthe Arbitration Act applies, is whether there were (a) a sub- 
mission by the parties to the dispute, (b) a reference before arbitrators duly 
appointed by them under the submission, and (c) 2n award properly made hy 
such arbitrators. ` 


Per curiam: The cause of action in the suit arose under a charter party in 
which the names of the real owners were not mentioned.e The name was Graham 
and Co. who declared the ** S.S. Baron Jedburgh” andin so doing they were 
acting as agents for the owners of the tvessel ; this declaration was accepted by 
the defendants (appellants). A suit was brpught. in the name of H. Hogarth and 
sons, it being alleged that they were the owners of the vessel “Baron Jedburgh.” 


The claim was made on the basis that the owners of the vessel were entitled to 


S Appeal from Original Order No. 77 of 1025, against the order of m Justice 
C.C. Ghose, dated the 18th May, 1929. 
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demurrage.and damages for detention of the vessel. On the application of the 
defendant, an order was made on the 8th April, 1924, staying all proceedings in 
the suit. The matter then went to arbitration, which ended in an award : dated 
the 14th March, 1925. Onan application dated the 8th. January; 1925, by the 
original plaintiffs, the real owners were substituted, as through a bona fide 
mistake, under which both parties were labpuring, *the owners were wrongly 
described as the firm of H. Hogarth and sons. This was corrected, when the 
mistake was discovered : + 


_ Held, that when the suit was instituted and when the arbitrators were appoint- 
ed, the dispute was recognized by both parties as one between the owners and 
the appellant. 


That as the dispute to which the arbitrators had been appointed by both 
parties, was a dispute between the parties as to Charter Party, viz, the owners of 
the vessel on the one hand, and the appellants on the other, the powers of the 
arbitrators could not be revoked when they had been once appointed except by 
leave of the Court, unless a different intention was expressed in the submission. 


That the appointment of the arbitrators in the dispute’ between the owners of 
the vessel and the appellants remained a valid and binding appointment after the 
discovery was made that the names‘of the owners were wrongly stated. 


That order 1 rule ro (x) of the Code of Civil Procedure was applicable and 
the Court had jurisdiction to amend the cause title. by substituting the Hogarth 
Shipping Co. Ltd. for the firm of H. Hogarth and Sons. 


That the order of the 14th January, 1925, was merely an order for the correc- 
tion of a dona fide mistake by means of the amendment of the cause title and 
by substituting as plaintiffs the real owners of the vessel in the suit which 
was to remain stayed until further order of the Court by reason of the order of 
the 8th April, 1924. 


That the arbitrators had. jurisdiction as the suit was stayed and was not 
pending. e | 


** Damages for detention are generally calculated at the rate which has been 
agreed upon for the demurrage days if any are provided for. But either party may 
show that it is not the true measure of the loss to the shipowners by the deten- 
tion and in that case that rate ought not to be adopted. The shipowner should 
have a just compensation for his loss, and not more or less." 


` Appeal by the Defendants. . | 
Application by the defendants for setting aside award. `, 
. The material facts are stated in the. judgment and in the judg- 


ment of Mr. Justice . C. Ghose which is reported in 4: C. L. J. 
SII. j RR ` p's i 


Mr. N. N. Sircar for the Appellants. 


‘Me8srs. S. M. Bose, L. P. E. Pugh and W. W. &. Page for the 
Respondents. 


-` The judgments of the Court were as follows :- 


Vol. XLUL} ^ HIGH Gout. 299 
Sanderson, C.J: This is an appeal by Mitsui Bussan Kaisha e Civit. 

Ltd. against the judgment of my learned brother Mr. Justice C. C. 1925. 

Ghose delivered on the x8th May, 1925. 


The judgment wag delivered in respect of an application by the 
appellants that an award dated r4th March 1925 should be de- 


Uo 
Mitsui Bussan Kaisha 
Ltd. 


: Meu. ct. 
Hogarth Shipping 


clared null and void and that it be set aside, cancelled and = ©» Ltd. 

_ taken off the file of this Court. November, r8. 
The learned Judge dismissed the application and having regard = 

to the peculiar circumstances of the case, he made no order as E 

to costs. 


Against this order of dismissal the rne has appealed. 

The facts are as follows : 

*By a charter party dated 26th November 1920 made between 
Messrs. Graham & Co. acting as agents for the owners of the good 
steamer called a first class steamer to carry 6, 500 tons cargo 1077 
more or less and the appellants (charterers) it was agreed that 
the steamer should load at Calcutta a full and complete cargo of 
coal in bulk, and being so loaded should proceed to Colombo and 
there deliver the cargo. — 

Clause II of the charter party provided for the time within 
which the cargo should be shipped at ‘Calcutta and  dis- 
charged at the port of destination and clause 13 provided for the 
rate to be paid for demurrage, viz Rs. 2000 per running days. 

Clause 19 provided as follows: “ Any dispute that may arise 
under this charter to .be. settled by arbitration at Calcutta or if 
mutually agteed at the place where the dispute occurs, each party 
appointing an arbitrator, and should the arbitrators be unable to 
agree the decision of an umpire selected by them to be final 
Arbitrators and umpire are all to be commercial. men and resident 
in Calcutta or the place where the arbitratiou is held. This sub- 
mission may be made a rule of the High. Court.of Justice by either 
party.” Clause 21 provided as follows :,“ For the non-performance 
of this agreement proved damages not exceeding the estimated 
amount of freight to be paid as liquidated damages.” 

It is to be noted that the steamer was npt specifically mention- . 
ed in the charter party nor were the owners of the vessel. men- 
tioned by name. 

It appears that by a letter dated the r8th January 1921,, Messrs. 
Graham & Co. acting as agents for the owners declared the steam- 
ship "Baron Jedburgh." 

This declaration was accepted by the appellants and the vessel 
having arrived at Calcutta notiee was given that she was ready to load 
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on 1st February 1921. It was alleged that the appellants were not 
ready with the cargo and that the vessel was detained in conse- 
quence thereof and that the loading and unloading occupied more 
than the lay days allowed by the charter party. The result was that 
a claim was made for damages for detention and demurrage 
amounting to Rs. 42,000. 

A suit was instituted on the rst February’ 1924 for the purpose 
of recovering this sum from the appellants. In that suit the plain- 
tiffs were, S. C. Hogarth, H. Hogarth, B. Hogarth and J. B. 
Henderson carrying on business in Glasgow in co-partnership as 
shipowners under the style and firm of H. Hogarth & Sons. 


In the plaint the plaintiffs were alleged to be the owners of 
the vessel “Baron Jedburgh.” 


It appeared subsequently (at a date to be mentioned later that) 
this was a mistake and the owners of the vessel were the Hogarth 
Shipping Company Ltd. a company having its registered office in 
Glasgow. 


The learned Judge stated in his judgment that he was inform- 
ed that H. Hogarth & Sons were the agents. There is no evidence 
on the record as to the position of H. Hogarth & Sons or their 
connection with the limited company or the vessel and I assume 
from what the learned Judge said in his judgment that the infor- 
mation, to which he referred, was given to him in the course of 
the hearing of the application. 


The appellants, on the 26th, March 1924,. gave notice of an 
application for an order that the suit should be stayed under 
section 19 of the Arbitration Act 1899 and that the matters in 
dispute should be referred to arbitration in terms of the reference 
between the parties. 


On the 8th April 1924, the Court made an order in .the 
terms of the application viz that the suit should be stayed until 
the further order of the Court and that the matters in dispute 
be referred to arbitrationin terms of the reference between the 
parties. 

It is to be noted that’ the latter part of the order is not in 
accordance with the provisions of section 19 of the Arbitration 
Act ; that section provides that if the Court is satisfied that there 
is no sufflfient reason why the matter should not be referred in 
accordance with the submission and that the applicant was at 
the time when the proceedings were commenced and still remains - 
1cady and willing to do all things necpssary for the proper con- 
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duct of the arbitration, the Court may make an order staying the 
proceedings. 

Itis material to mention this because it appears that one 
of the parties subsequently dealt with the matter as if the Court 
had ordered a reference to arbitration. 

. The power of the Court under section 19 is to stay the suit or 
proceedings, if the conditions referred to in the section are fulfill- 
ed. Ifastay is granted the arbitration then takes place by reason 
of the submission contained in the contract and in accordance 
with the provisions of the Arbitration Act. 

It appears that the plaintiffs in the suit appointed Mr. L. 
Edwards as arbitrator and the appellants appointed Mr. A. O. Brown. 
We have not the terms of the appointments before us, but it is 
clear from the materials, which are before us, that the dispute was 
regarded by both parties as a claim by the owners of the vessel 
against the appellants, the charterers of the vessel, for demurrage 
and damages for detention of the vessel. 

We were informed by the learned advocates who appeared in 
the appeal, that the arbitrators held two sittings in September 1924, 
and I assume that the owner’s claim, the answer thereto and the 
reply had been filed by that time. 

On or about the 25th September, 1924 the appellants’ attornies 
informed the plaintiffs’ attornies that they had inspected the regis- 
ter of the S. S. ** Baron Jedburgh” and that the register showed 
that the owners were the Hogarth Shipping Company Ltd. 


Appareptly, some discussion took place before the arbitrators. 


as to the position, created by this discovery, and the matter was 
adjourned until January 1925. 


In the meantime correspondence passed between the parties and 
Messrs. Pugh and Company, acting, for the owners, stated that 
they were authorised to represent the Hogarth Shipping Company 
Ltd. and that any award made in favour of the claimants would be 
accepted by the company and they expressed the hope that the 
appellants would abandon the point which they had taken. 

The appellants’ attornies declined to agree to this and stated 
they were instructed to press the point that the proper parties were 
not before the arbitrators. 

The result was that on the 8th January 1925 notice was given by 
Messrs. Pugh and Company of an application to the Cofirt for an 
order that the “Hogarth Shipping Company Ltd." be either added 
as co-plaintiff in the suit or substituted as plaintiffs in the place 
of the plaintiffs, 'S. C, Hogarth and Sons and that the cause 
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CIVIL. title be amended accordingly. The appellants appeared on 

"n. « the hedring of the summons and opposed the amendment. 

On the 14th January 1925, an order was made by my learned 
brother Mr. Justice C. C. Ghose that the plaint and the register 
Hogarth “Shipping of the suit be amended by striking out from the cause title the 

Co, Ltd. . names and descriptions of the plaintiffs and substituting in lieu 
Sanilor on C. y. thereof the words “ Hogarth Shipping (Company Ltd,” and by 

m making such other amendments in the body ofsthe plaint as might 
be necessary in consequence of the afogesaid . amendment. 

On the 14th January 1925 Messrs. Pugh and Company on behalf 
of the owners sent the following letter to the  arbitrators Messrs. 
Edwards and Brown. 

. " “On our application today to the High Court in the suit ; filed 
by S. C. Hogarth and the other partners in Messrs. H. Hogarth and 
Sons. v. Mitsui Bussan Kaisha, Ltd, it has been’ ordered that ‘The 
Hogarth Shipping Company Limited a company registered under 
the English Companies Acts and having its registered office at 24 
St. Enoch Square in the city of Glasgow in Scotland, should be 
substituted as plaintiffs in place of S. C. Hogarth and others. . 

* On 8th April last the High Court on the application of Messrs. 
Mitsui Bussan Kaisha, Ltd., ordered that all further proceedings 
in the suit should be stayed until the further order of the Court 
and that the matter in dispute be referred to arbitration in terms of 
the reference between the parties. The effect of the order of the 
High Court which had been made today is that the Hogarth 

' Shipping Co. Ltd. has been substituted as plaintiffs and the 
order of 8th April last for reference to arbitration is now an order 
for reference as between the Hogarth Shipping Co., Ltd, and 
Mitsui Bussan Kaisha, Ltd. l 
= « We ask you to substitute in the Arbitration the name of the 
Hogarth Shipping Co. Ltd. in place of Messrs. H Hogarth & 
Sons and to treat the claim for Arbitratiori and the reply which 
we have already filed with you as filed on behalf of the Hogarth 
Shipping Co, Ltd. ; 

“ We are ready to proceed with - the Arbitration and shall be 
glad to know when ygu and your co-Arbitrator propose to hold 
the next sitting.” 

It is to be noted that the writers of this letter refer to the 
order of ath April 1924 by which the suit was stayed, as being an 
order for reference, and that, the amendment in the cause title 
having been'made, it was now an order for reference between the 
Hogarth Shipping Company Ltd, and the appellants, F have already 
n vus d E uw ; 


we 
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mentioned that this attitude apparently arose from a misunderstand- 
ing of section r9, which merely gives power to. the Court to stay 
the suit and that which thereafter governed the rights of the par- 
ties and the arbitration proceedings was the submission to arbitra- 
tion contained in the Sharter party taken together with the provi- 
sions of the Arbitration Act, which relate to the various steps and 
proceedings which may be taken. 


A copy of thi$ letter was sent to the attornies for the 
appellants ; and, on the rsth January 1925 they sent the follow- 
ing reply: “We are in receipt of your letter of the r4th instant 
enclosing copies of your letters to the two Arbitrators. We do 
not agree with the construction placed by you on the effect of 
the. substitution order passed yesterday by Mr. Justice Ghose. 
The course suggested can only be done bya fresh reference to 
arbitration or by the new plaintiff obtaining an order from Court 
for making the alterations in the submission." 


To this Messrs. Pugh & Co. replied by the letter of the 16th Jan- 
uary which is as follows, ** We are in receipt of your letter No. SP- 
3840r of the rsth instant. 

“The Arbitrators have acknowledged receipt of our letters to 
them of the r4th instant and have fixed the date of the next 
meeting. 

“At the last meeting you stated before the Arvin that 
the claimants should be the Hogarth Shipping Co., Ltd, and not 
S. C. Hogarth and others. To meet this technical objection we 
have obtainad the order of substitution. 


* We do not agree with your views and shall attend before 
the Arbitrators on the date fixed by them. 

* We also enclose copies of our letters to the two Arbitrators 
of to-day’s date.” l 


It is not clear when the arbitrators held their next sitting, but 
I think it was on the 3oth January 1925. In the meantime it 
appears that on the 24th January notice on behalf of the appellants 
was given to Pugh and Co. on behalf of the plaintiff company of 
an application for an order that the suit beeexpedited in terms of 
the prayer in the petition. 

. The prayers in the petition were, among others, as follows : 
' That. the written statement be fled by the 31st January 1925. 
That affidavit of documents of both parties be filed by the ath 
February 1925 and mutual inspection be given immediately there- 
after. cu y i 
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“That the suit do appear on the top of the Commercial Cause 
Warning List on rst March 1925.” 

Upon the hearing of the application an order, which in my 
experience is unusual and which on the face of itseems to be 
inconsistent, was made. . 

It is dated the 28th January 1925 and is as follows: “It is 
ordered that the application of the defendant company pursuant to 
the said Master's Summons be and the same is hereby dismissed. 
And it is further ordered that the defendant company do pay to 
the plaintiff company its costs of and incidental to this application 
to be taxed by the Taxing officer of this Court. And it is further 
ordered that the defendant company be at liberty to file their 
written statement subject to all just exceptions and the Waryant 
of Attorney in favour of Messrs Orr. Dignam and Company" 


Itis clear that the application of the appellants for leave to 
flle tne written statement and for expedition of the trial of the suit 
was dismissed with costs, yet the same order contains a provision 
that the appellants should be at liberty to file the written statement 
and the Warrant of Attorney in favour of the appellants’ attornies 
subject to all just exceptions. 

The terms of the order are inconsistent and in my judgment the 
last portion of the order ought not to have been made. The appli- 
cation to file the written statement was dismissed with costs: 
presumably on the ground that the suit had been stayed ; and, in 
view of that order, the provision giving leave to the appellants to 
file the written statement contained in the latter part of the order, 
in my opinion, was wrong and without any meaning. 


The arbitrators then proceeded with the arbitration and made 
their award on the 14th March 1925. 

The award is as follows: “The Hogarth Shipping Company Ld. 
Mitsui Bussan Kaisha, Limited. We, having been appointed 
Arbitrators to decide the disputes between the parties in respect 
of the claim of the owners for Demmurrage and Detention of the 
S. S. ‘Baron Jedburgh’, under Charter Party dated, the 29th of 
November 1920, and*having read the papers filed before us, and 
having heard the Solicitors for both parties and*the evidence of the 
witnesses called before us, and having extended the time for our 
Award *&o the 15th of March 1925, do hereby award as follows. 


* That the charterers pay the owners of the Steamer Rs. 42,000 
(Forty two thousand Rupees) plus Solicitors’ costs at Rs. 1,200 
(one thousand two hundred Rupees and Arbitrators’ fees and 
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expenses at Rs. 2,969 (Two thousand nine hundred and sixty nine 
Rupees).” 

It is to be noted that it is headed “The Hogarth Shipping 
Co. Ltd. v. Mitsui Bussan Kaisha, Ltd." and recites that the 
arbitrators had been appointed by the parties in respect of a claim 
by the owners of the steamship for demurrage and detention. 

The appellants applied to have the award set aside, and the 
application was disrhissed as already stated. 
`. Three main points have b&en urged on behalf of the appellants 
in this Court. 


The first is that no arbitrators were appointed to decide any 
dispute between the present parties to the suit i.e. as between the 
Hogarth Shipping Co. Ltd. and the appellants. As far as the 
Shipping Company is concerned, lam of opinion that the letter 
ofthe r4th January 1925 from Pugh and Company to the arbi- 
trators involved an appointment ofthe Shipping Company's arbi- 
trator to decide the dispute between the Shipping Company and the 
appellants and even if any confirmation of the original appointment 
was required, which I do not think was necessary, it was supplied 
by the abovementioned letter. It was however urged that the 
appellants had never appointed an arbitrator to act in any dispute 
between the Hogarth Shipping Co. Ltd. and themseives. 

In my judgment the contention is not sound. I have already 
mentioned that the name of the owners of the vessel ;was not men- 
tioned in the charter party. It was Graham & Company who 
declared the $S. S. Baron Jedburgh” and in so doing they were 
acting as agents for the owners of the vessel; this declaration was 
accepted by the appellants. 

The dispute which arose, was undoubtedly as to the claim for 
demurrage and detention. This claim could only be made by or a 
on behalf of the owners of the vessel, having regard to the terms of 
the charter party. This was the only dispute between the parties. 
Iam of opinion that when the suit was instituted and when the 
arbitrators were appointed, the dispute was recognized by both 
parties as one between the owners of the vessel and the appellants. 

When the suit was stayed, the axbitrator$ were appointed by 
both parties to decide the only dispute which had arisen viz : the 
dispute as to demurrage and detention between the owners of the 
vessel and the appellants. But through a “Jona fide” mistakefunder 
which both parties were labouring the owners were money des- 
cribed as the firm of Hogarth & Sons. 

When the mistake was discovered, this was corrected. I am not 
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Civit, 4 coricerned to Say, whether the steps faken by the plaintiffs’ advisors 

1925" to amend the cause title of the suit were necessary or correct. 
— 2. - 
Mitsui Bussan Kaisha I am satisfied on the evidence that though the appellants pro 
tested against the arbitrators proceeding with the arbitration on 
Hogarth Shipping another ground, to which I shall refer presently, they did not pro- 
Co., Ltd. test at the time that the arbitrators had not been appointed in the 
Sanderson. C. y. dispute between the owners of the vessel viz: The Hogarth 


Shipping Co. Ltd. and the appellants. 


* 


$ Further, I am prepared to hold ibat even ifthey had protested, 
the protest would have been of no avail, for as I have already said, 
the dispute, as to which the arbitrators had been appointed by both 
parties, was a dispute between the parties to the charter party viz. 
the owners of the vessel on. the one hand, and the appellants on 
the other ; and, if that be tbe true view of the position, the power of 
the arbitrators could not be revoked when they had been once 
appointed except by leave of the Court, unless a different intention 
was expressed in the submission. It should be noted in connection 
with this part of the case, that our attention has not been drawn to 
any evidence showing that the appellants purported to revoke the 
appointment of their arbitrators. 


In my | ‘judgment the appointment of the abao in the dis- 
pute bétween the owners of the vessel and the appellants remain- 
éd a valid and binding appointment after the discovery was made 
that the names of the owners have been wrongly stated. In my. 
opinion, therefore, the first point fails. l 


The second ground on which reliance was placed on behalf 
‘of the appellants was that a suit by the Hogarth Shipping 
Co. Ltd. against the appellants, was pending in the High Court 
which had not been stayed and that consequently the arbitrators 
were functi oficio and had no jurisdiction to proceed with the 
reference, There is no doubt that this objection was taken on 
behalf of the appellants before the arbitrators, and it remains to 
be considered whether this is a sufficient ground for setting aside 
the award. , 

. Reliance was place& on the decisions in Doleman & Sons v. 
Orsett Corporation (Y) and Ram Prosad Surajmullv. Mohan Lal 
Luchminarain (2). The argument was to the effect that though the 
suit, bmeught in the name- of the firm of H. Hogarth & Sons, had . 
been stayed by an order of the Court, the suit, in which the 
Hogarth Shipping Co., Ltd. were the plaintiffs, had not been stayed 


st) (1912) 3 K. B. 257. (2) (920) I. L. R. 47 Calc. 752. 
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and was pending in January 1925 and that consequently the 
arbitrators were fuzcti officio. 

I am not able to accept this contention. 

There was one suit only : viz. No. 358 of 1924 : it was brought 
in the name of H. Hogarth & sons, it being alleged that they were 
the owners of the vessel “ Baron Jedburgh,” the claim was made 
on the basis that the owners of the vessel were entitled to demur- 
rage and damages for detentign of the vessel. 

It was then discovered that the owners of the vessel had been 
wrongly described. There is no doubt that this was due to a 

"bona fide” mistake, and consequently O. 1. r. xo (1) of the Code of 
Civil Procedure would apply and the Court had jurisdiction to 
amend the cause title by substituting the Hogarth Shipping Co. Ltd. 
for the firm of H. Hogarth & Sons. , The sub-section provides that 
this may be done at any stage of the suit and on such terms as the 
"Court thinks fit. 

It was argued that when the order of amendment was made, the 
suit became a new suit and that it had not been stayed. In my 
judgment it would be contrary to reason on the facts of this case to 
hold that the suit had not been stayed or that the Hogarth' Shipp- 
ing Co, Ltd. were desirous of prosecuting their claim in this Court, 
or that the Court when making the order for substitution intended 
that the suit should proceed. In my opinion the order of the r4th 
January 1925 was merely an order for the correction of a bona fide 
mistake by means of the amendment of the cause title and by 
substituting “as plaintiffs the real owners of the vessel, in the suit 
No. 358 of 1924 which was to remain stayed until further order of 
the Court by reason of the order of the 8th April. 1924. That this 
was the intention is clear from the subsequent order of the 
Court, when it dismissed the application of the appellants for 
direction as to the filing of their written statement and for the 
expeditions of the trial of the suit. This application must have 
been dismissed on the ground that the suit had been stayed. As 
already stated, the addition to that order that the appellants should 
have liberty to file the written statement sybject to all just excep- 
tions was wrong, meaningless and of no avail, in view of the 
dismissal of the appellants’ application with costs. 

In my judgment, therefore, the* suit had been stayed ¢ and was 
not pending so as to deprive the arbitrators of Jurisdiction in the 
reference ; and, the second, point, on which the appellants relied, 

: fails. 
The third ground, on which the appellants relied, was that the 
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arbitrators were guilty of misconduct in deciding the question of ' 
damages without taking any evidence. The arbitrators were the 
final-judges of questions of law and fact, and there is nothing on 
the face of the award to show that they made any mistake either in 
fact or law. 1 

‘It was argued that the arbitrators had awarded damages for 
detention at the rate which had been agreed upon in the charter 
party for the demurrage days. " 

T do not know, whether this is so, for there is nothing on the 
face of the award to show that this was the principle on which the ` 
arbitrators acted. Even if'the arbitrators did so act, I am not 
prepared to hold that they are guilty of misconduct. 

In Carver on Carriage By Sea (Section 109), ‘the followingepas- 
sage occurs : | 

* Damages for detention are generally calculated at the rate 
which has been agreed upon for the demurrage days if any are 
provided for. But either party may show that that is not the true 
measure of the loss to the shipowners by.the detention and in that 
case that rate ought not to be adopted. The shipowner should have a 
just compensation for his loss, and not more or less" In my 
opinion, that is a correct description of the position. 

There is no evidence before us, to which we are entitled to refer, - 
which goes to show that the arbitrators were guilty of any miscon- 
duct and, in my opinion, there is no substance in the third point on 
which the appellants relied. 

In my judgment, therefore, this appeal must be di$missed with 
costs. 

Buckland, J. I agree with the judgment delivered by the 
learned Chief Justice and only desire to add a few observations on 
one of the points argued. l 

Apart from the question whether the jurisdiction of. the arbitra- . 
tor was ousted by a suit all that need be considered is whether the 
provisions of the law in relation to arbitrations to which the Arbi- 
tration Act applies were observed. 

Not only do I agrae that there was no pending suit ousting the 
jurisdiction of the arbitrator, a point which Ido not propose to deal 
with further, but one may go on to say that the suit had nothing to 
do with the reference. References to the suit have, I think, some- 
what obscured the correct principles of law which govern this 
part of the case. ) 

The suit was stayed and except the application and order 
made for that purpose the law admits*of no contact between proceed- 
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ings in Court and proceedings before arbitrators for the purpose 
of arriving at a decision of a dispute between parties. 

Whatever was done in the course of the suit may, therefore be 
ignored for the present purpose, and all that need be considered is 
whether there were (9) a subniission by the parties to the dispute, 
(2) a reference before arbitrators duly appointed by them under 
the submission, and (3) an award properly made by such arbi- 
trators. . 

The dispute was between the owners of the vessel and the 
defendants. "That the charter party contains a submission is indis- 
putable. That the defendant company appointed their arbitrator 
to decide such dispute is also indisputable. The defendant 
company might have argued, had ‘the point arisen, that they never 
apptinted their arbitrator to decide any dispute between themselv- 
es and H. Hogarth & Sons, seeing that the latter wére not and are 
not the owners and, therefore, there was no dispute between them- 
selves and that firfh, but they cannot contend that their arbitrator 


had no jurisdiction to decide a dispute between themselves and the ' 


other party to the submission. The letter of the x4th January 1925 
from Messrs. Pugh & Co. to the arbitrators is, in my opinion, 
evidence of the appointment, which need not be in writing, if not 
the actual appointment, of Mr. Edward as the respondent com- 
panys’ arbitrator. The second of the conditions to which I have 
referred was therefore fulfilled and in due course the arbitrators 
made their award. 


If the point is shorn of surplusage and presented, as I have 
endeavoured to do, in its simplest form it seems to me that all 
necessary conditions were fulfilled. 

On the 3rd point, viz: the alleged misconduct of the arbitrator 
I have nothing to add to what my Lord has said and I agree that 
this appeal should be dismissed with costs. 

Orr. Dignam & Co. : Attorneys for the Appellants. 

Pugh & Co. : Attorneys for the Respondents. 


A. T. M. Appeal dismissed 
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E FULL BENCH 
Before Sir Hugh Walmsley, Knight, Judge, Sir George: Claus 
Rankin, Knight, Judge, Mr. Justice.Cuming, Mr. Justice 
B. B. Ghose and Mr. Justice D, N. Chakravarti. 


CRIMINAL. EMPEROR : 


1926. ] 7. . 
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1925. , À 
Neve lllegality— Complaint by Chief Presidency Magistrate to himself—Ti ransfer— ` 


Decemb uid e Commtiiment—Senletice— Letters Patent, Cl. 15. 


Held by majority (Rankin and Chakravarti, FF- contra) : Where the Chief 
Presidency Magistrate made a complaint in writing and signed by himself with 
reference to an offence under sections 193 and 195 Indian Penal Code and for- 
warded it to himself and then transferred it, the proceedings were merely irregular 
and not illegal, and the subsequent commitment and findPng could, not be 





set aside. 


Per curiam: The Full ‘Bench cannot consider the question of sentence and 
clause 26 of the Letters Patent cannot be considered as giving the Court that 
power. 


Per Rankin, F.: (Chakravarii 9. concurring ): The complaint in the case 
was not a proper complaint and the order of transfer did not confer jurisdiction on 
the Third Presidency Magistrate. The proceedings were illegal from beginning 
to end and amounted in the present case to a grave breach of the provisions: 
of tbe;law. v oss 


' The order of transfer was a separate and independent illegality of its own and, 
. so far as the accused .was concerned, the proceedings before the Third Presi- 
dency Magistrate were wholly unauthorized by law. 

The commitment was not merely irregular but wholly illegal and the procee- 
dings were in breach of the express provisions of the Code and the fundamental 

, principles of law. They were not judicial proceedings in the exact sense of the 
word. ; 

Per Cuming, F: The proceedings were merely irregular and came within 
section 537 of the Code of Criminal Procedure. 

Per B. B. Ghose, $i The document in question was a complaint and, though 
it should have been forwarded to the Additional Chief Presidency Magistrate, the 
subsequent proceedings were merely irregular and such irregularity was cured 
under the law. 


The accused, it was alleged, had committed offences under 
. sections 593 and 195 Indian Penal Code, in the course of trial 
before the Chief Prisidency Magistrate (Mr. Roxburgh). Mr. Rox- 


* Inthe Matter of a Certificate under section 26 of the Letter Patent. 
* 
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, burgh made the complaint in writing signed by himself, and for- 
, warded this complaint to himself as the Chief Presidency Magistrate. e- 
„Thereafter he transferred the complaint to Mr. Khan, 3rd Presi- 
.dency Magistrate, under section 192 Criminal Procedure Code, for 


disposal, who made an enquiry and eventually committed the 
accused for trial to the "High Court under sections 193 and 195 
Indian Penal Code.. The accused was then placed on his trial 
before Mr. Justice B. B. Ghose and a special jury. Before the jury 
was empanelled, Mr. A.eK. Basu, counsel for the accused, took a 
preliminary objection that the commitment was illegal on the ground 
that the Chief Presidency Magistrate was incompetent to make a 
complaint to himself under section 476, Criminal Procedure Code. 
Mr. Justice Ghose over-ruled, the objection, and the trial was procee- 
ded with, with the result that the accused was found guilty and was 
convicted to one year's rigorous imprisonment. | 
Accused then moved the Advocate-General under clause 26 of 
the Letters Patent. He came to the conclusion that “the question 
whether under section 476 of the Code of Criminal, Procedure, the 
Chief Presidency Magistrate was competent to make a complaint 
to himself, or take cognizance of the said case and transfer the same, 
and whether the said Third Presidency Magistrate ‘was competent 
under the law, to commit the accused for trial to the Sessions, should 


be further considered by the High Court." 


Mr. A. K. Basu for the Accused : Refers to sections 192, 193 
and 195, Indian Penal Code. The Chief Presidency Magistrate 
cannot take cognizance of his own complaint. The Court taking 
cognizanct of the offence of perjury should be an independent 
Court ; see section 476 Criminal Procedure . Code. Here the 
Chief Presidency Magistrate acted on his own iriformation, which 
amounted to taking sneer of the offence without a proper 
complaint. ` a QUIDEM E x 


The Third Presidency Magistrate " assumed jurisdiction. on a 


' transfer of the case and not on complaint. This is not warranted 
' by section 195 Indian Penal Code. There being no complaint, 


he. was really carrying out the „order of the Chief Presidericy 
Magistrate. i e c 0r 

Walmsley J.: Did the Third Presidency Mipune take 
evidence ? : i | UU pen eto X» 0303 ) 

Mr. Basu : No. Objection | was first taken before Mr. Justice 
^B: B. Ghose at the Sessions. ^ 
Mr, R. Roy for the Crown: The — is whether the 


provisions of section 476 of the Criminal Procedure Code 
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were complied with. In ‘the opinion of the Chief Presidency 
Magistrate, accused had committed perjury and hence an enquiry 
was necessary. As Mr. Roxburgh, he made a complaint and he 
forwarded this to himself. in his capacity as the Chief Presidency 
Magistrate. Under the Code, so long as the Chief Presidency 
Magistrate forwarded it to a first class Magistrate, the law would 
be complied with. The Chief Presidency Magistrate transferred it 


' to Mr. Khan for enquiry. There was no qutstion of ordering 


Mr. Khan in any way. e 

Chakravartt, J : When a complaint is made, the Magistrate must 
be taken to have applied his mind to it. 

Mr. Roy : The crux of the whole thing is in the word “forward” 
in section 476 Criminal Procedure Code. Mr. Roxburgh could not 
have tried the accused, so he léft the matter to be disposed of "by 
Mr, Khan. 

Rankin, J: Can a man complain about another person to 
himself ? . 

Mr. Roy: There is nothing in the section to prevent that. 
Here Mr. Roxburgh complained as a Magistrate and took cogni- 
zance as a Chief Presidency Magistrate. 

Walmsley, / : Do you rely on sections 532 to 537 Criminal 
Procedure Code ? 


Mr. Roy : 1f itbe held that there wasan irregularity, then 
those sections can be relied on. But if it be held that there was an 
illegality, thén those sections cannot apply. The Court can decide 
whether an irregularity or illegality was committed. ò 

Rankin, J: The Court cannot merely decide an abstract pro- 
position of law, leaving the accused in jail to wonder what the 


. order of the Court implies. 


Mr. A. K. Basu in reply : Section 537 Criminal Procedure 
Code has no application. The Full Bench is not the Court to cure- 
the irregularity, as it is neither an appellate nora revisional Court 
under the Code. Moreover, there was more than a mere irregularity 
in the proceedings. "They were illegal. Mr. Justice Ghose could not 
cure the irregularity as Judge holding Original Criminal Jurisdic- 


tion. F 
B. B. Ghose, J: How then could I set aside the commit- 
ment ? 2 s 


Mr. Basu: Your Lordship was not setting aside the commit- 
ment but you could refuse to proceed in the absence of a valid 
commitment. - l 

B. B. Ghose, J.: Under what section could I do so? 
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Mr. Basu. The point is whether there was a valid commit- 
ment. It would be absolutely intolerable if the Crown could pro- 
ceed after an illegality was committed in the lower Court to persist 
imthat course in the Sessions i in spite of objection, and then argue 
that, although the irregularity could not have been cured by Mr. 
Justice Ghose, they were in a better position now. 

The other point is that the-proceedings are illegal and cannot, 
therefore, be cured in any circumstances. There was really no com- 
plaint as contemplated by thé'section. The whole proceedings are, 
therefore, bad from beginning to end. 

Rankin, J: Do you suggest that the word ? complaint" in the 
section include two people ? 

Mr. Basu: That isso. There was no complaint in the form 
laid down by the law. 

Walmsley, / : Do you suggest that the accused was prejudiced 
because he was tried by Mr. Khan ? 

Mr. Basu : He was prejudiced in this sense that he'had not 
been tried by Mr. Keys. Mr. Keys could have taken an indepen- 
dent view, as he was an Additional Chief Presidency Magistrate, 
while Mr. Khan, being a subordinate Magistrate might feel bound 
to carry out the orders of the Chief Presidency Magistrate. 

Cuming. J: Mr. Khan did not dispose of the matter. That 
was done by the jury in the High Court. 


The judgments of the Court were as follows : 


Walmsley, J. The petitioner gave evidence in a'case tried 
by the Chief Presidency Magistrate. Part of his evidence was 
regarded as false and the learned Magistrate deemed it necessary 
to take proceedings under section 476, Criminal Procedure Code. 
He accordingly drew up a complaint. This complaint he preferred 
in his own Court and then he transferred it to Mr. Khan, Presi- 
dency Magistrate, for disposal. The latter issued process, held an 
enquiry and committed the petitioner for trial Objection was 
taken atthe trial that the commitment was illegal, but the 
presiding Judge, Mr. Justice B B. Ghose, „Overruled the objec- 
tion. The petitioner was then tried and convicted. The learned 
Advocate-General under the provisions of section 26 of the Letters 
Patent has granted a fiat certifying that in his Judgment the 
questions whether under section 476, Criminal Procedure Code, 
the Chief Presidency Magistrate was competent to make a com- 
plaint to himself or take cognizance ofthe said case and transfer 
the same and whether the 'Phird Presidency Magistrate (that is, 
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CRIMINAL. Mr. Khan) was competent, under the law, to commit the accused 
1926. ° for trial to the Sessions, should be further considered by the 
pul 1 

Emperor _ High Court. 
Collin M ; It is worth noting at the outsetthat the piece of information 

. Collin Mackenzie . a 
Mackay. ' given to the learned Advocate-General was incorrect ; process was 
Walmsley, F. issued by Mr. Khan and not by the ud Presidency Magistrate 
himself. 
The contention on behalf of the petitioner is that the Chief 
e Presidency Magistrate’s procedure wds illegal, and that the commit- 
. ment and the conviction must necessarily be. bad. 


As Presidency Magistrates are not Magistrates of the first class 
under the provisions of section 6 of the Code, the wording of 
section 476 Criminal Procedure Code, would present difficulty in 
a case where the false evidence is given before the: ‘Chief 
Presidency Magistrate himself, if there were only one Chief 
Presidency Magistrate, but atthe time there was an Additional 
Chief ‘Presidency’ Magistrate, and apparently the complaint 
might have been forwarded to him. That is:what I think the 
learned Magistrate should have done. He did not do so, however, 
and we have to consider whether the course adopted was such 
as to vitiate subsequent proceedings. 

It is said that there was no complaint , because a person cannot 
complain to himself. Ordinarily a complaint implies at least three 
persons, a person complaining, a person against whom the complaint 
is made, anda third person to whom the complaint is addressed. 
In the Code the word is defined thus: “ A complaint means the 
allegation made orally or in writing to a Magistrate with a view to 
his taking action under this Code that some person has committed 
an offence.” The same implication is contained in this definition, 
but it is a narrow view to hold that there was no complaint because 

. the Magistrate preferred it in his own Court. It is more important 
to consider what he did after preferring it: and it is clear that he 
at once sent the complaint to Mr. Khan for disposal ; in other words, 
the learned Magistrate after making the complaint was careful to 
abstain himself from making any order adverse. to the petitioner. 
Then the argument is’ that he took cognizance of the complaint be- 
fore transferring it to Mr. Khan. The expression “taking cognizance” 
is not defined or explained in the Code, and the argument that the 
Chief “Presidency Magistrate took cognizance of the complaint 
is founded on the words of section 192 which imply that a Magis- 
trate can only transfer cases of which he has taken cognizance, 

| This argument appears to be technically correct, and it leads us , 
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to this conclusion that the only acts of the Chief Presidency Magis- 
trate to which exception can be taken are that he received the 
complaint from himself and | forwarded ‘it to Mr. Khan for 
disposal. 

In the hands of Mr.» Khan the complaint was like any other 
complaint, save that à preliminary enquiry under section 202 was 
barred. Mr. Khan had fgl authority to- dismiss itor to issue 
process : he decided ,to issue process and there is no reason to 
suppose that in making that decision he did not apply his mind 
judicially to the allegations made in the complaint. 

The question we have to decide is whether there has been. 
such a failure to comply with the terms of the law as to render 
the proceedings bad. For the petitioner it is said that the proce- 
dure «vas illegal, and that the illegality was of such a character as 
to go to the root of the case. 

In my judgment such a description of what was done is extra- 
vagant. Technically I think the learned Magistrate made a mistake, 
but substantially his procedure was correct: he made the com- 
plaint and received it, but then he refused to pass any order him- 
self for the issue of -process. Another Magistrate decided that 


process should issue and afterwards held a proper enquiry. ' 


It is not seriously suggested that the petitioner suffered any pre- 
judice. I think therefore that the learned Magistrate committed 
nothing worse than an irregularity, which may be disregarded. 
There is another aspect of the matter. Mr. Justice Ghose 
observed that if he gave effect to the objection, there would be a 
fresh enquiry perhaps before the same Magistrate, and he decided 
to go on with the trial., I doubt whether there was any other 
course open to him. Iam disposed to think that the petitioner’s 
remedy was to move this Court in its revisional capacity to quash 
the commitment. I do not, however, rest my, judgment on this 
view, but on the ground that there was, in substance, compliance 
with the provisions of the Code. 


Rankin, J.: When the Chief Presidency Magistrate decided to 
make the complaint in this case to himself, he adopted a course 
unknown to the law. A document which is not, addressed to a per- 
son other than than the writer is not a complaint either in the 
ordinary sense or in the sense in which the word is used in section 
176 ofthe Criminal Procedure Code. The fact that the word 
“ complaint" appears in the heading or in any other part of the 
document does not make it a complaint or bring it any nearer to 
being a complaint. Itis not an allegation made to a Magistrate 
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[section 4(1) (h) ]. Such a document is not merely irregular or 
defective as a complaint itis one of which the general character 
and governing intention are not those ofa complaint. The mean- 
ing of section 476 is that a judicial officer minded to initiate pro- 
ceedings for offences therein described muste initiate them before 
another person who is a Magistrate of fhe first class having jurisdic- 
tion and must do so by making and forwarding a complaint to him. 

However much or little is meant in the Griminal Procedure 
Code by “taking cognizance of an offence" or “taking cogni- 
zance of any case” or “taking cognizance of an offence or 
complaint” the mental act of a person scrutinizing his own “‘com- 
plaint?” and determining to take action thereupon is materially 
different from anything contemplated by the Code. A com- 
plaint under section 190 is something received by a Magistrate and 
“cognizance of complaint” imports and implies this. ‘The course 
taken in this case is not substantially different from the process of 
taking cognizance upon the Magistrate’s own knowledge or suspicion 
(section 190)—a proceeding which sections 476 and r95 clearly 
forbid. In another view it is much the same as if Mr. Roxburgh 
had laid a complaint before Mr. Khan and Mr. Khan had procee- 
ded to deal with it notwithstanding that he is nota Magistrate 
of the first class. 

Again an order whereby a complainant transfers his own 
complaint to a judicial officer of his own choosing for investiga- 
tion and disposal cannot be otherwise described than as an 
illegal order. As against an accused an order of transfer is by 
itself no foundation of criminal jurisdiction, but apart from this 
consideration, the order in the present case, though not within 
section 556, was such that the accused was not obliged to 
regard it as conferring jurisdiction upon anyone or indeed as 
operating anything. 

Iam not unaware of the difficulty of applying or of correctly 
appreciating new provisions in our lengthy and meticulous 
Procedure Code, nor of the stress under which the Court of the 
Chief Presidency Magistrate has to transact a great volume of 
business. It is not difficult to see that in a case like this the notion 
of making a complaint to the complainant himself may have 
seemed a very harmless adaptation of the ordinary course. It may, 
I think, be conceded that in this very case the same enquiry 
and the same commitment might and probably would have 
resulted if the proceedings had been held in accordance with , 
law. Still it remains undeniable that the statute for reasons 


Vow. XLII] HIGH COURT. 


of policy has laid down—and this partly if not wholly in the 
interest of accused persons—that no proceedings under section 
t95 ofthe Indian Penal Code shall be had except upon certain 
conditions : that these conditions were at no time fulfilled : that 
no one had any right or duty in their absence to hold any 
Magisterial enquiry into the alleged offence of this accused and 
that Mr. Khan had in law no more valid ground for exerci- 
sing with regard to it his general jurisdiction as a Presidency 
Magistrate than any other residency Magistrate.: The proceed- 
ings from beginning to end were illegal in the sense that the 
statute had expressly forbidden them to be had. Their com- 
mencement and continuance was a breach of public order—in 
principle a grave breach, if not in result. 

In these circumstances the accused was committed to the 
High Court and tried by my brother Ghose and a special jury at the 
fourth Criminal Sessions of r925. Before the plea ofthe accused 
was taken it was objected by counsel on his behalf that the 
commitment was illegal. In the  Advocate-General's certificate 
this is described—with what accuracy I will not stop to consider 
as a plea in demurrer. In any case the learned Judge overruled it. 
The accused was thereupon called on to plead and after pleading Not 
Guilty was convicted on the evidence and sentenced to one year's 
imprisonment. 

The certificate of the Advocate-General under cl. 26 of the 
Letters Patent refers to these  questions—(:r) Whether under sec- 
tion 476 thé Chief Presidency Magistrate was competent (a) to 
make a complaint to himself, or (b) take cognizance of the case, and 
(c) transfer the same. (2) Whether the Third Presidency Magis- 
trate was competent, under the law, to commit the accused for 
trial to the Sessions. 

‘It is plain enough that this last question was answered in the 
affirmative atthe trial by the learned Judge. It is not perhaps 
quite so clear that the other questions—for they are more than 
one—-were answered in the affirmative by the learned Judge. I 
think, however, that they were, having regard to the argument for 
the Crown which his judgment recites and «o the fact that the 
learned Judge was not persuaded that the statute contained 
any provision applicable to the case of an alleged offence under 
section 195 of the Indian Penal Code, when it is charged asghaving 
taken place before the Chief Presidency Magistrate himself. 

Most unfortunately the attention of the learned Judge was not 
called to section 18 (4) of the Criminal Procedure Code as it now 
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stands nor to the fact that action had been taken under it to 
appoint an Additional Chief Presidency Magistrate with power to 
receive complaints under sec. 476. No doubt but for section 18 
(4) the Court would have had to-choose between the view that 
persons committing perjury before the Chief Presidency Magis 
trate, could not be prosecuted at all and the view that he could make 
a complaint to himself and himself take cognizance of the case. I 
‘must not be understood to express any opinion as to what would 
have been the correct answer to this @ilemma. But now that the 
whole matter has been cleared up it is manifest that there was no 
necessity or justification for any departure from ordinary 
procedure, 

In my opinion the answer to all the questions raised by the 
Advocate-General’s certificate is in the negative. The Chief 
Presidency Magistrate was no more competent to complain to 
himself than to complain of himself. He was not competent to 
take cognizance of the alleged offence on his own complaint any 
more than he was competent to do so on his own knowledge or sus- 
picion. His order of transfer had a separate and independent ille- 
gality of its own and conferred no authority of any sort on Mr. 
Khan. So far asthe accused is concerned his right, unless and 
until something happened to abridge his right, was to regard the 
proceedings before Mr. Khan as being wholly unauthorized «by law, 
Mr. Khan at the time when he made his commitment order was 
not competent under the law to commit this accused for trial. 

On this view there has been error in the decision of these 
points of law decided by the Courts of Original Criminal Jurisdic- 
tion and referred by the Advocate-General to be further considered 
by the Court. Accordingly under clause 26 of the Letters Patent 
this Bench has power to pass such Judgment and sentence as to it 
shall seem right. 

In my judgment the correct order is to set aside the conviction 
and all the proceedings from the commencement, including the so- 
called “ complaint,” and to direct that the accused be released. 

So far as I understand, the objections.to this course are two. 

First, it may be satd that the learned Judge had no power or 
duty to enquire into the validity of the commitment and that 
although he may have. proceeded upon erroneous reasons his 
actual Secision to proceed with the trial was correct. 

Secondly, it may be said that the defects in this case should be 


treated as coming within section 537 of the Code. 


In my judgment effect should not be given to either of thesc 
6 
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objections. Section 215 of the Criminal Procedure Code enacts 
that a commitment once made under section 213, by a competent 
Magistrate can be quashed by the High Court only and only on à 
point of law, It is not necessary forthe present purpose to decide 
whether in the case of a commitment to the High Court an applica- 
tion to quash should be made to the Appellate Bench or to the 
Judge for the time being’ exercising Original Criminal Jurisdiction. 
In Phanindra Nath Mitra v. Emperor (x) Brett, J. thought it 
doubtful whether the Appeflate Side of this Court had power 
to quash such a commitment, On the other hand, Spencer, J. in 
Bhagabatt's case (2) held that the application should be made on 
the Appellate Side and it was accordingly made and determined 
before a Divisional Bench. I find from the Minute Books of the 
Crown office that in the case of Æ v. Chabi (3) Fletcher J. sitting 
at Sessions in May, rgrg being of opinion that the alleged 
offence had been committed, if at all outside the jurisdiction 
of the committing Magistrate and of this Court adjourned the case 
to enable an application to be made on the Appellate Side to have 
the commitment set aside. Again in February 1912, Stephen, J., 
sitting at Sessions, on being informed that the evidence against the 
first of several accused-had not been taken by the Magistrate in 
presence of the first accused held that “the commitment was not 
legal and must be quashed and the first accused will not be tried 
with the others at this trial. As the Crown does not proceed 
against him he is discharged" 2. v. Mahadeo, Bhujah and others (4). 
It seems to be reasonably clear that ifthe present case had been 
committed to a Court of Sessions the Sessions Judge if he thought 
the commitment bad would have referred it to the High 
Court. l 

Now the learned trial Judge having decided that the commitment 
was not illegal did not have occasion to apply his mind, and so 
far as I see, did not apply his mind to, the question whether he 
should proceed on an illegal commitment. His decision took away all 
ground for an application that an order like that made by Fletcher; 
J. or Stephen, J. might be made here. It is nothing to the point to say 
that the nature of the objection in the previbus cases to the order 
of commitment was distinguishable from the nature of the objection 
in the present case. I will assume—though I am far from asserting 
—that a commitment made by a Magistrate clothed unde® section 
206 with a generalor formal jurisdiction to make commitments, if 


(1) (1908) I. L. R. 36 Calc. 48. (2) (1918) I. L. R. 42 Mad 83. 
(3) (1919) Unreportsd. (4) (1912) Unreported. 
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Criminar. | made in respect of an offence alleged to have been committed 
1926. within his jurisdiction and to a Court by which such offence is 
Eaperör triable, cannot be quashed by the Sessions Judge. I will assume 
further—though, again, I do notassert-that in sucha case no 


. + Ve * . 
Collin Mackenzie — plea to the jurisdiction can be made.by the accused in respect 


Mackay. 
—— of any illegality. in the previous proceedings. I will take it also 
Rankin, 3. H + * hd * 
n that an accused is not entitled as of right to an adjournment 
* + * * 
ofthe trial in any circumstances such as here arose. Even 
e ` so in a regular appeal the questión and the only question 
. besides the legality of the commitment would have been whether 


section 537 of the Criminal Procedure Code applied to this case 
and no *other question would have arisen even if objection had 
not been taken at the trial. Now what is the difference of position 
under Cl. 26 of the Letters Patent and upon the present certificate 
of the Advocate-General? It is only that we cannot interfere 
unless a point of law referred to us has been wrongly decided by 
the trial Judge. Given that, our right and duty in passing 
judgment is subject to no extraordinary limitations. An error in 
law which has had no consequences prejudicial to the accused 
would warrant no interference with the conviction. But in the 
case before us I cannot bring myself to doubt that if the atten- 
tion of the learned Judge had been drawn to section 18 of the 
Criminal Procedure Code and the provision made thereunder, he 
would have made short work of any supposed difficulties -as to his 
proper course. Had he thought the Magisterial proceedings to be 
contrary tolaw and the commitment unauthorized, ope may res- 
pectfully presume that he would have taken some steps with a view 
to terminate an illegal prosecution. If he had decided that the 
legality of thet Magisterial enquiry and the validity of the commit-. 
ment were questions that he could not determine one may respect- 
fully presume. that he would at least have considered whether 
the correct procedure was so clear and the accused's objection so 
: little meritorious that his right to object should be treated as at an 
"end and the trial held. In factthe learned Judge proceeded with 
the trial because he held the complaint and commitment good. 
That his decision produced no consequences to the prejudice of the 
accused is an impossible contention. I do not myself presume to 
doubt that had he thought the commitment irregular—let alone 
illegal-the would have exacted from the prosecution the same scru- 
pulous care of the prisoner's legal rights as was shown in the case 
already referred. to before Stephen, J. In that case the evidence 
of two witnesses. which had been taken in the presence of co- 
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accused was read over to the first accused instead of being taken 
over again. I would point out that counsel for the Crown 
thought it his duty to point out this defect, and the Judge thought 
it his duty to see that the prisoner was not tried. In my opinion 
that is the right view. ; 

(II) It remains only to deal with section 537 of the Criminal 
Procedure Code. It Was argued by learned counsel for the accused 
that this section Cannot be applied under cl 26 of the Letters 
Patent. The section, hoffever, is not an enabling section but 
one which consists of a prohibition. I see no reason to suppose 
that we are obliged under the Latters Patent to do what this section 
prohibits a Court of Appeal or Revision to do. It matters nothing 
in my opinion whether this Bench is sitting on appeal or revision 
within the exact meaning of section 537, but the leading case upon 
this section Sudramaniyah Ayyar v. R. (1) seems sufficient to show 
that section 537 is applicable under cl. 26 of the Letters Patent. 

In my judgment the commitment in this case was not merely 
irregular but illegal and any Court having jurisdiction to quash it 
would have erred in law if it had refused to quash it. As the case 
stands at this moment no Court can take cognizance ofthe alleged 
offence because there has been no complaint such as would entitle 
itso to do under section rgo of the Criminal Procedure Code. 
There is here no question of error, omission or irregularity in the 
complaint. The proceedings have been had throughout in defiance 
of the express provisions of the Code and of fundamental principles 
of law. They have been had coram non judice* ; and save for limited 
and special purposes which have referencee forthe most part to 
persons other than the accused they are not judicial proceedings in 
any exact sense of the words. 

It is true that in the case of R. v. Kkamir (2) a commitment to 
the Court of Sessions which was made so far as can be seen in 
obedience to an illegal order of the Sessions Judge and without any 
enquiry whatsoever was held by a Division Bench of this Court to 
come within section 283 of the Criminal Procedure Code of 1872. 
“ These are, no doubt,” says the judgment, “ serious irregularities 
and more especially the first which is a dfrect: transgression of the 
law ; and if they had been brought to the notice of this Court 
before the trial had taken place the commitment would properly 


(1) (1902) I. L. R. 25 Mad. 61. (2) (1881) I. L. R. 7 Calc. 662. 
9 In the presence of a person nota proper Judge. When a suit is brought 
and determined in a Court which has no jurisdiction in the matter, then it is said 


to be coram non judice before an improper tribunal and the judgment is void— 
Desai's Legal Maxims, . 
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have been quashed." It seems to me to be a serious question 
whether this decision did not go beyond 'the remedying of mere 
irregularities,’ to use Lord Háalsbury's words in the subsequent 
case [.Subramaniyah Ayyar v. King-Emperor (x)], but in any event it 
would be a further and an unwarrantable step to treat the case 
before us in the same manner notwithstanding the objection made 
and over-ruled at the trial. ] 

Cuming, J.— This is an application under clause 26 of the 
Letters Patent on a certificate from thè Advocate-General asking 
the Court to review the case of one Collin Mackenzie Mackay who 
was found guilty at the fourth Criminal Sessions presided over by 
Mr. Justice B. B. Ghose of offences under section 193 and 
section 195 Indian Penal Code and sentenced to one year's 
rigorous imprisonment. The facts are as follows : 

The accused Collin Mackenzie Mackay gave evidence in a cer- 
tain case before Mr. Roxburgh, Chief Presidency Magistrate. 
The Chief Presidency Magistrate being of opinion that 
he had given false evidence took proceedings under section 
476. He drew up a complaint and made the complaint to 
himself, took cognizance of it and then transferred it for 
enquiry to Mr. A. Z. Khan, a Presidency Magistrate who enquir- 
ed into the matter and committed the accused to the High Court 
Sessions. When the case was called on the accused for the first time 
raised the objection that the commitment was illegal inasmuch as 
the Chief Presidency Magistrate was incompetent to make a com- 
plaint to himself under section 476, Criminal Procedure Code and 
to take cognizance of the case and therefore the Third Presi- 
dency Magistrate was incompetent to make the enquiry or commit 
the accused for trial. Mr. Justice Ghose overruled the objection, 
proceeded with the trial and the accused was found guilty and 
sentenced as above stated. Onan application to the Advocate- 
Generala fiat under Cl. 26 of the Letters Patent was obtained. 


‘The first point which requires consideration is whether the case 


falls within Cl. 26 of the Letters Patent, in other words has there 
been an error in the decision of a point or point oflaw decided by 
Mr. Justice Ghose. If there has not, the certificate is misconceived 
and the High Court has no power to interfere : King-Emperor v. 
Upendra Nath Das (2). What is the error of law that is ascribed 
to Mr. Justice Ghose. The error presumably is:that the learned Judge 


E (1) (1906) L. R. 25 Mad. 61 (97). 


(2) (1914) 21 C. L. J. 377 ; 19 C. W. N, 653 (666) F. B, 


* 
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held that the commitment was a legal commitment and proceeded 
with the trial. 

Section 215 of the Code provides that a commitment once made 
by acompetent Magistrate or by the Court of Sessions can be 
quashed by the High*Court only and only ona point of law. 

It thus requires to be decided whether High Court in 
section 215 includes asingle Judge of the High Court sitting in 
Original Criminal Jurisdiction. Speaking for myself I have consider- 
able doubt whether it doese If then Mr. Justice Ghose had no 
power to quash the commitment being admittedly made by a 
Magistrate who had jurisdiction to commit to the High Court, 
the correct procedure was to move the Criminal Bench on the 
appellate side in revision. This point, however, was not fully 
argued before us and I ‘reserve my opinion for some future 
occasion if it arises. 

To deal with the application on its merits. Mr. Basu argues that 
the commitment was bad (I) because there was no complaint, (II) 
that a Magistrate cannot take cognizance of his own complaint, (ITT) 
that the complaint could have been made to the Additional Chief 
Presidency Magistrate who had all the powers of a Chief Presi- 
dency Magistrate, (IV) that as Mr. Roxburgh could not entertain his 
own complaint and had no jurisdiction to transfer it to Mr. Khan, 
so Mr. Khan had no power to commit. 

With regard to the first point and second contentions the argu- 
ment would seem to be that it takes two persons to make a com- 
plaint—one to complain and one to hear the complaint. That 
there was a 'tomplaint I have not the slightest doubt. 

The complaint itself appears on page 13 of the paper-book. 
Complaint is defined in section 4 (h) Criminal Procedure Code., as 
the allegations made orally or in writing toa Magistrate with a view 
to his taking action that some persons haye committed an offence. 
The document on page 13 certainly falls within the definition. 
Bc certainly is an allegation made to a Magistrate with the view to 
action being taken and -it was made to a Magistrate. l 

It is argued that a Magistrate cannot take cognizance of his own 
complaint because a Magistrate when he „takes cognizance must 
consider the case judicially before transferring it to another 
Magistrate, and he cannot be held to judicially consider his own 
complaint. The expression “to take  cognizance" is nowhere 
defined in the Code. % 

Section 192 provides that the Chief Presidency Magistrate who 
has taken cognizatice may transfer any case of which he has taken 
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cognizance to any Magistrate subordinate to him. Section 203. 
provides that a Magistrate to whom the case is transferred may 
dismiss the complaint if he thinks there are no sufficient grounds for 
proceeding, otherwise he will issue his summons. Thus it is quite 
clear that the Magistrate to whom the case is transferred must consi- 
der the case judicially before issuing process. If that ‘is correct it 
would seem unnecessary that the Magistrate who took cognizance must 
judicially consider the case before transferring it to some other 
Magistrate for trial. If that were so, it&vould mean that the same 
question would have to be considered by two persons, viz, whether 
process should issue or not. Iam therefore of opinion that there is 
nothing in the Code that prevents a Magistrate from taking cogni- 
zance of his own complaint. No doubt he could not try the case 
himself but in view of section. 487 (2) there would seem nothing to 
prevent him committing the case for trial. This latter point, how- 
ever, does not arise in the present case and it is unnecessary to 
consider it. 

Even if it be conceded that he could not have taken cognizance 
himself, then the position is that no cognizance of the case was 
taken until the case came into the file of Mr. Khan. Mr. Khan is not 
empowered to take cognizance but his so doing would be an 


" irregularity and not an illegality (sec. 529), and as such curable 


under section 537. 


It has not been seriously argued that owing to the procedure 
followed the accused was in any way prejudiced. It was suggested 
that if the case had been enquired into by Mr. Keys, he being an 
Additional Chief Presidency Magistrate, would have taken an 
independent view while Mr. Khan being a subordinate Magistrate 
might feel bound to carry out the orders of the Chief Presidency 
Magistrate. The suggestion hardly calls for serious consideration. 


It has been contended that there was another Magistrate, Mr. 
Keys, the Additional Chief .Presidency Magistrate, who was em- 
powered to take cognizance under section 476. I fail to see how 
this is of any importance. The presence or absence of another 
Magistrate who could Dave taken cognizance makes no difference to 
the legality or illegality of what Mr. roS did. Iam of opi- 
nion that we should not interfere. 


B. R, Ghose, J: The question that seems to arise in this case 


“is whether on the certificate of the ‘“Advocate-General the questions 


referred to in it can be considered by this Court. Under cl. 26 of 
the Letters Patent the Advocate-General may certify that a point of 
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law decided by the Court of Original Criminal Jurisdiction should CRIMINAL. 


be further considered. The only pọint referred to in the certificate 1926 
as decided by me is that I overruled what has been somewhat Emper x: 


inaccurately described as a “ plea in demurrer" taken on behalf of 


v. nes 
the accused, and allowed the, trial to proceed. The certificate of the Collin Mackenzie 


c . 
Advocate-General does not require that the point decided by me 3 uci y 
that the trial should proceed should be further considered. It is id d 
unnecessary to state what order I should have passed ifthe facts 
had been presented to me $s they appear to be now. But the s 
question arises as to whether a Judge exercising Original Criminal e 


Jurisdiction has authority, except under specified circumstances, 
under the Code of Criminal Procedure, to quash a commitment 
made by a Magistrate authorised to do so underthe Code. Under 
section 532 (2) the Judge may quash a commitment, but in this 
case there was no objection taken during the enquiry nor was any 
injury to the accused alleged. The Judge may also make an entry 
under section 273 that the charge is clearly unsustainable which 
would have the effect of staying proceedings. If neither of those 
proceedings can be taken, I think the Judge cannot refuse to go 
on with the trial. A commitment may be quashed by the High 
Court under section 215, but this refers to its Appellate or Revisional 
Jurisdiction, and I do not think that a Judge exercising Original 
Criminal Jurisdiction can quash a commitment on the ground that 
it was illegal. No step to have the commitment quashed was 
taken by the accused and so the trial had to proceed. If this is 
correct, I do not think we can consider the points certified by the 
Advocate-General, as we are not sitting as a Court of Criminal 
Appeal. Ido not, however, propose to rest my decision on this 
ground alone as the question was not argued before us although I 
invited discussion on it. 

The contention on behalf of the petitioner is that there was no 
complaint and the Chief Presidency Magistrate acted illegally in 
taking cognizance. of the case, with the resulting consequence 
that the entire proceedings as also the subsequent trial are 
void. I think that the document signed by the Chief Presi- 
dency Magistrate was a complaint of the offence as contem- : 
plated in section 476 of the Criminal Procedure Code, and 
nothing could have been said against it if it had been forward- 
ed to another Magistrate having authority under thee section. 
As it now appears that the Additional Chief Presidency Magis- 
trate was also a Magistrate of the first class for the purposes of 
section 476 (1), the Chief Présidency Magistrate should have 
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; forwarded. the complaint to him. But the question is- what 


is the- consequence of his omission to do ‘so? It seems to me 


.that taking cognizance of a . case -under the Code does not 


involve any judicial act on the part of the Magistrate.. -If a 
Magistrate is empowered- under : section 19o: and the offence 
complained of is brought to his notice in the prescribed man- 


ner the Magistrate is bound to take cognizance of the case. 


His judicial act commences from the proceedings to .be 
taken under section. 200. -But in a*case like the present -the 
complainant is not required. to be examined. The Magistrate to 
whom the case was transferred, could ‘take. every judicial 
action that a Magistrate taking cognizance of the..case could do, 
i. €; postpone the issue. of: process -or dismiss the: complaint if 
he thought fit. ‘The Chief. Presidency Magistrate .did. not take 


-any judicial action in the matter before transferring it to the third 


Presidency Magistrate. -Moreover, it does not seem to me.that 
taking cognizance of the case by the Chief Presidency Magis- 
trate was illegal. Under section 487, sub-section -(2).he -might 
himself commit the.case to the High Court, and this implies that 
he must take cognizance of the case and take all further steps 
leading to the commitment. The irregularity in his procedure 
was that instead of himself committing the case, he transferred it to 
another Magistrate. The case was not tried by the Magistrate. 
The principle laid down in section 487 appears to be that, the 
Magistrate should not try any person for an offence committed 
before himself but he may take all necessary steps for the com- 
mitment of the case to the Court of Sessions Or the . High 


Court if-he is' empowered to commit. I do not . therefore 


think that the commitment or the subsequent trial was- illegal 
and the irregularity referred to would be cured under section 
532 (1) of the Code -of Criminal - Procedure. ,J agree ma the 
decision of Walmsley, J., and Cuming, J. 


Chakrávarti-J:—I agree with the-conclusion arrived ` gt: vy 


my learned brother Mr. Justice Rankin’ and,:as Lhad the advan- 
tage of .reading his judgment, I do^ not-think' it leaves out any- 
thing which I can ùseftlly add. po CER ns aS 


Walmsely » J: In view of the opinion expressed: by the majo 
tity the Court declines to interfere i in this matter. i 


. Mr. 4. K. Bosu: The Court should Code the quator of 


-sentence as it could do under section 26 of the Letters Patent. 


It docs not matter that the Court. holds -against the- aecused.: 
: : 
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Rankin, J: : Surely. that it cannot be so. I should be . very 
sorry to hear that it could be interpreted in that way. 

Walmsley, J: Have you got any authority for that argument ? 

Mr. A. K. Bosu : No. but under the section, there is nothing to 

prevent the Court from*considering: the sentence of the accused. 

Walmsley. J: We canifot take that view: i 

Mi. N. K. Roy Chowdhury : Solicitor for the Accused. © ~- 

_Mr. G. C. Goodteg : Solicitor for the Crown. — . p 

ASTM 0 * o ‘(Application refused. 


m ty 


Before Mr. Justice Sukrawardy, and Mr. Justice 
M. Ne Mukerji. 


SRIMATI PRIYAMBADA DEBI 
. . 9. — 
PRIYA NATH BANERJEE AND OTHERS." 


Suit, maintainability of—Bengal Tenancy Act (VIL of 1885), Secs. 105, 109— 
Declaratory -sutt—Rent-paying or, mal land-—Decree of Revenue officer 
_—Documené not inter partes, if admissible—Evidence Act (J of 1872), Sec. 13. 


_ During the settlement proceedings certain holdings were recorded in the record- 
of-rights as rent paying, and liable to assessment of rent. . Thereafter the landlord 
applied under section 105 of the Bengal Tenancy Act, to have fair and equitable 
rent settled in Tespect of these holdings. The tenants did not appear in those 
proceedings which were decided ex parte against them. The tenants then 
brought suits against the landlord for .a declaration that they were lakherajdars 
in respect of the lands in suits, and for a further declaration that the lands did. not 
appertain to the jamas as alleged by- the landlord, and that the-decisions of the 
Revenue Officer were not binding upon them : 


Held, that section 109 of the Bengal ‘Tenancy Act was no bar to the maintain- 
ability of the suits : Nawab Bahadur Of Murshidabad v. Ahmad (t) followed. 
Becharam v. Purna (2) and’ Apurba v. Shyama (3) distinguished. 


That the tenants were not entitled to have a declaration that the order passed 
by the Revenue Officer was inoperative : Nawab Bahadur of Murshidabad v. 
Ahmad Y fic en ee NA oua Pye eee ibe . * * a +. . " - r a 

*Appealś ‘from’ Appellate Decrees * Nos. 2077 to 2090. of 1923, against the 
decrees of Babu Jagadish Chandra Sen, Subordinate Judge of Burdwan,- dated the- 
5th April, 1921, affirming those of Babu Bhupendra Nath Mukherjee, Muftsiff, 2nd 
Court, Burdwan, dated the 3rst July, 1922. _ tU AUS TN i 

- (1)-(1916) Le R 44 Calc. 783 5-25 CL. -Je gs56, 5o oo E o 57 
(Gy (1925)-41 C.-L. Jy 456-3290. W3 Na 2884 L a ap te 


(3) (1919) 34C; W. N. 225. A EURO d 
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Documents not $nZer partes, are admissible under section 13 of the Evidence 
Act. 
. Appeal by the Defendants. 

Suit for declaration. 

The material facts appear from the jadenn 

Babu Sitaram Banerjee for the Appellant. 

Babu Rajendra Chandra Bakshi for the Respondents in Nos. 
2077 and 2080. 

Babu Ramendra Mohan Majumdar fox the Respondents in No. 
2078. 

The judgment of the Court was delivered by : 

Suhrawardy, J : The four suits from which the present appeals 
arise were brought by tbe plaintiff tenants against the defendant land- 
lord for a declaration that they were lakherajdars in respect of. the 
lands in suit, and for a further declaration thatthe lands did not apper- 
tain to the jama as alleged by the defendant, and that the decisions 
of the Revenue Officer were not binding upen them. It appears that 
during thesettlement proceedings these holdings were recorded in 
the Record-of-Rights as rent paying, and liable to assessment of rent. 
Thereafter the defendant applied under section 105 Bengal Tenancy 
Act, to have fair and equitable rent settled in respect of these hol- 
dings. The plaintiff tenants did not appear in those proceedings 
which were decided ex parte against them. The result of those 
proceedings was that the lands were included as mal lands in the 
holdings in suit. Thereafter the defendant brought suits for rent 
against the plaintiffs which led to the institution of the present suits. 
These suits have been decreed by both the lower Cowrts and the 
defendant appeals. 

Two grounds have been urged by the learned vakil on behalf 
of the appellant. Firstly, it is argued that the suits are not main- 
tainable in view of the provisions of sections 105 and tog of the 
Bengal Tenancy Act. With reference to this contention, it is urged 
that as the defendant applied under section ros, Bengal Tenancy 
Act, and decrees were passed upon that application, it must be 
taken that the question as to whether the holdings were liable to 
assessment of rent was | necessarily raised and decided by the Revenue 
Officer. In view of the decision in Parbati v. Tuolshi Kapri (1), 
it was not maintained that the order passed by the Revenue Officer 
was a decision within the meaning of section ro7, but it is urged 
that the question as to whether defendant's holding is rent-paying 
or rent-free, is a matter which, has already. been. the subject of an 
application made under section 105, Bengal Tenancy Act. This 

(1) (1913) 18 C. W. N. 604. + 


Vou XLIHI.] . ^ HIGH. COURT. 


question does not require a very elaborate consideration, as it is 
settled by previous decisions of this Court. In the case of Nawad 
Bahadur of Murshidabad v. Ahmad Hossain (1) the facts were 
similar to these. In that case the plaintiff brought a suit for decla- 
ration that he had'mourashi mokrari raiyati holding under the 
defendant whereas these i holdings were recorded erroneously 
in the settlement record as rent-paying tenures and the decree 
against them unter section ros, Bengal Tenancy Act, was 
obtained by collusion aad suppression of notices and was 
therefore void. The same plea on behalf of the defendants 
was raised in that case as in the present case, namely, that 
the suit was barred under section rog of the Bengal Tenancy 
Act. In overruling the objection thelearned Judges observed: 
"Po attract the operation of section rog of the Bengal Tenancy 
Act, it is essential to establish that the civil suit has for its 
subject a matter which has already formed the subject of an 
application under section ros. It is plain that in so far as the 
plaintifis seek for a declaration that they are mourashi moka- 
rari raiyats and not tenure-holders and that the lands held 
by them constitute not one tenure but distinct raiyati hold- 
ings, the suit is clearly maintainable. ‘These matters do not form 
the subject for determination under section ros. Indeed the 
Settlement Officer had enquired into the point at an antece- 
dent stage, namely when the Record-of-Rights was under pre- 
paration. The only matter for investigation in the proceedings 
under section. r05 was the question of fair and equitable rent 
shown in the Record-of-Rights as held by the tenants as a tenure 
under their landlords. But in so far as the plaintiffs seek a 
declaration that the defendant is not entitled: to realise Rs. 84 as 
rent in respect of the land in suit, the suit is clearly barred by 
section too, for this question directly relates to a matter which 
had formed the subject of an application under section ros”. 

^. The scope of the plaintiffs suit is for a declaration that- the 
entry in the Record-of-Rights describing their holding as liable to 
assessment of rent is wrong. This was a matter which was certain- 
ly not before the Revenue Officer or the subject of any application 
made before him, when he decided the case under section ros. 
The application that was made before the Revenue Officer 
was undoubtedly on the basis of the Record-of-Rights. But 
it did not invite the Revenue Officer to determine the issue as to 
whether the lands in suit were rent-free or rent-paying. It is argued 


(1) (1916) I. L. R. 44 Calc. 783; 25 C. L. J. 556. 
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on the authority of the Full Bench decision in Purna Chandra 
Chatterjee v. Narendra Nath Chowdhury (1) that the matter which 
though not directly the subject matter of an application before :the 
Revenue, Officer "under section. 105 but indirectly or impliedly 
à matter which Was the subject of the Application made before the 
Revenue Officer. We do not agree that the. Full. Bench decision 
intended to give such . à. wide meaning.to thes. words of section 
109 which have been . characterised “yi that .decision as. plain 
words of. the. section. The point. before. the Full . Bench was 
whether the matter. which was the subject of an application before 
the Revenue Officer could form the subject of a suit, when the appli- 
cation before : the Revenue | Officer . failed. on -account of non 
prosecution, or for other. reasons, though. there . was no. . decision 
by the. Revenue: Officer . upon .that. application. . .On the point 
raised before. the Full. Bench: - it- . was decided that irrespective 
of the fate of, the application: before. the. Revenue Officer the 
same matter could not .form the. subject -of a subsequent suit. 
Reliance has been .placed. in support of the view urged : on. 
behalf. of the appellant on the decision in the case of 
Apurba.. Krishna. Roy v. Shyama Ch. Paramanik (2). But the facts 
of that case are different from those . of. the. present. case. 
There. an application. was. made..under section 105 by the 
landlord..for settlement of fair rent and .the .tenants appeared 
and objected to the plaintiffs claim on the ground that.the 
property was niskar lakheraj of the defendants ; but they- -did 
not prosecute. the. defence, and the application. was* ultimately 
decided ex parte in favour of the landlord. - The learned Judges | 
held, that the decision of. the Revenue Officer, - though ex parte, was 
in the .circumstances. of that case a -decision "under. section 
to zm Bengal Tenancy Act and in coming to. that conclusion 
they referred. to the proceedings. before the. Revenue Officer 
and his judgmentin the case. In -the case. before us neither 
the © proceedings nor - the: orders of the Revenue Officer have been 
produced. The only paper placed before. us and produced .on 
behalf of the defendapt in the. case ds the. Tabular Statement. 
of the result. of, the proceedings . before the Revenue. Officer, 
which is. said sto be. the- decree-passed in accordance. with, section 
105, Bepgal ‘Tenancy Act. That paper .simply shows the amount 
of -rent fixed in, respect of the, holdings- We . are,:. therefore, in 
ignorance :as to-the real- issue. raised before. the ; : Revenue Officer. 

(1) (1925) 41 C. L. J. 456 5 29 C. ae 755. — (2) (1919) 24 C. WN. aes 
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ment of rent. In 4jurba Krishna’s case (x), after holding that piya Nath Banerjee. 
the order of the Revenue Officer was a decree within the mean- = 
ing of section 107, the learned Judges proceeded to point out that THEN 7 
the suit in that case was -also . barred under section 109, Bengal 
‘Tenancy Act, and the reasoħh they assigned for the view is that e 
the tenants appeared before the Revenue Officer and.raised the id 
issue by tbeir defence, and therefore it must be taken .that that 
issue was the subject of the application before the Revenue 
Officer. That case, however, does not support the view urged by 
the appellant. As we have observed, the present case is cover- 
ed by the decision in Nawab Bahadur of Murshidabad v. 
Ahmad Hossain (2) and we are not disposed to differ from that 
decision. 
. This point does not arise in Title Suit No. 746 of 1921 from 
which S. A. 2078 of 1923 arises. 

It is argued in ‘the second place on behalf of the appellant 
‘that the Courts below have admitted certain documents which were 
inadmissible in evidence. Therefore the conclusion that defendant's 
holdings are rent free is based upon matters which are not in evi- 
dence in the case. The documents objected to are certain Kobalas, 
mortgage deeds, two partition decrees, etc., which were not £m/er- 
partes ; and, therefore, it is urged, they are not admissible in 
evidence against them. This contention has no value, as these docu- 
ments are admissible under section r3 Evidence Act and in them 
.the plaintiffs and the predecessors of the plaintiffs claimed the lands 
in suit to be lakheraj. In some cases the learned Judge has used 
the documents in favour of the plaintiffs but observed that their 
value must be very little. In others, the learned Subordinate Judge 
has relied upon these documents coupled with other evidence in 
the case in support of his view. In second appeal we are not able 
to define the amount of weight to be attached to the evidence and - 
we find that in these cases there are othef important pieces of 
evidence which together with the evidence afforded by these docu- 
ments was sufficient for the lower Court to arrive at its finding. 
This ground therefore also fails. z 

Lastly it is said that the decree passed by the trial Court and 
upheld by the lower appellate Court should be modified, inasmuch 


(1) (1919) 24 C. W. N. 223. (2) (1916) I. L. R. 44 Cale. 783. 
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as it declared that the order passed under section ros, Bengal 
Tenancy Act, by the Revenue Officer was not binding upon the | 
plaintiffs. This contention must be upheld. The plaintiffs are 

not entitled to have a -declaration that the order passed by the 
Revenue Officer was inoperative, for ig that case the suit would 


involve a matter which was the subject of the application before 
the Revenue Officer, and it has been so held in,the case of /Vatpaó? 
Bahadur of Murshidabad v. Ahmad Hossain (x). 

The learned Judges there pointed out the anomalous - position 
of the parties by virtue of two decisions in favour of either party ; 
but they held that the plaintiffs were not entitled to any declaration 
in respect of the decree of the Revenue Officer. 


The result therefore is that these appeals fail ; but the deeree 
of the trial Court will be- modified by expunging from it the words 
relating to the declaration that the order passed under section ros, 
Bengal Tenancy Act. is not binding upon the plaintiffs. 

In the circumstances of these cases we order that each party 
should bear his own costs except in Appeal No. 2078 | of 1923 in 
which the respondents are entitled to their costs. 


A. T. M. : Appeals dismissed : Decrees modified. 


(1) (1916) I. L. R. 44 Calc. 783 ; 25 C. L. J. 556. 
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| FULL BENCH. 


Before Str Nalini Ranjan Chattesjea, Knight, Acting Chief Justice, 
Sir Hugh Walmsley, Knight, Judge, Mr. Justice Cuming, 
Mr. Justice Pagt, and Mr. Justice D. N. Chakravarti. 

e! 


NRISINGHA RANJAN MUKHERJEE AND ANOTHER 
; » 2. 2 
SRIMATI SOUDAMINI DASSI AND oTHERS.* 


Lease by co-sharer~~Permanent lease— Partition after grant of lease—Lease, 
if binds the co-sharer who was no party—Decree for partition of civil 
Court. 

` A person to whom a parcel of Jand has been allotted by a decree for parti- 
tion of a civil Court, does not take it subject to a permanent lease granted 
by his former co-owners without his concurrence when the land was the joint 

property of all the co-sharers: Byjnath Lall v. Ramoodeen Chowdry (1) 

followed. Shaik Khan AH v. Pestonji Eduljee (2) and Bainaddi v. Kailash (3) 

over-ruled. Foy Sankari v. Bharat (4) approved. 

“tis for the lessee to show any equitable circumstance which will render the 
lease binding on the co-sharer. 


A co-sharer has not a perfect right in dealing with a joint property so far as 
it affected the rights of the other co-sharers. 


Appeal by the Plaintiffs. 


The plaintiffs brought a,suit for Aas possession ofa piece of 
homestead land on ejectment of defendant No. 1 after service of 
notice to quit. The disputed land with other land belonged to one 
Khetter Mohan Mukherjee and his co-sharers. Khetter was 
entitled to one-fifth share. He died leaving his childless widow 
Tripura Sundari as his heir. During her life-time her other co- 


sharers granted a mourasi makarrari lease of the disputed land to ~ 


one Dina Nath Mukerjee by accepting Aaduliat dated the 30th 
September, 1891. Tripura died in r9o4 and the plaintiffs inherit- 
ed her properties as reversionary heirs. Defendant No. 1 obtained 
by assignment the interest of Dina Nath in the disputed land. 
There was a partition suit in r908 between the plaintiffs and their 

*Full Bench Reference No. 2 of 1925 in Appeal frog Appellate Decree No. 
2242 of 1922, against the decree of Babu Nalini Kanta Basu, Subordinate Judge, 


rst Court, 24-Perganas, dated the roth June, 1922, reversing that of Babu 
Rasick Mohan Bhattacharjee, Munsiff, 2nd Court, Sealdah, dated the 31st 


July, 1920. i : e 
` 3) (1873-74) L. R. 1T. A. 106 ; 21 W. R. 233. 
(2) (1896) 1 C. W. N. 62. (3) (1921) 35 C. L. J. 166. 


(4) (1899) 1. L. R. 26 Calc. 434. 
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Civi. co-sharers and under the decree in that suit the disputed land 
19260, ` along with other lands was allotted to the plaintiffs. It was found. 
Nrisingha Ranjan by the lower appellate Court that neither Tripura Sundari nor the 
Mukherjee plaintiffs had granted or acknowledged the maurast makarari 
Srimati Soudamini right of the tenant in the land. On second appeal, Cuming and 
Dassi. B. B. Ghose ]J. made a Reference to the Full Bench on 2nd Decem- 
ber, 1925. 

y Reference. * 

pe è . The suit out of which this appeal arises was brought for Khas 


November, 13. ^ possession of a piece of homestead land on ejectment of defendant 
eens 2 No. 1 after service of notice to quit. The facts on which the 
question of law which arises for decision in this, appeal may be 

shortly stated thus: The land in dispute along with other 

propérties belonged to one Kshetra Mohan Mukherji and his’ co- 

sharers, Kshetra Mohan being entitled to 1/5th share of the whole. 

He died leaving his childless widow Tripura Sundari as his, heir. 

During her lifetime her co-sharers who had a 4/sth share in the 

property granted a mokarart mourashi lease of the land in suit to 

one Dina Nath Mukherji by accepting a Kabulyat executed by the 

tenant, dated September. 30, r89r. Tripura Sundari died some- 

time in rgo4. Plaintiff inherited the properties as the rever- 

sionary heir of her husband. Defendant No. t obtained by 

assignment the interest of Dina Nath in the land in dispute. Under 

a decree for partition by a civil Court in* a partition suit between 

the plaintiff and his co-sharers the disputed land along with other 

lands was allotted to the plaintiff. It has been found by the Court 

of appeal below that neither Tripura Sundari nor the’ plaintiff had 

granted or acknowledged the mokarari mourashi right of the tenant’ 

in the land. The question.then arises as to whether the plaintiff 

obtained the land in dispute on its being allotted to him by the 

decree in the partition suit subject to the permanent lease granted 

by his former co-sharers or not. The trial Court decided in favour 

of the plaintiff relying on an unreported decision of the High Court. 

On appeal by the defendant the Subordinate Judge has held that 

` the plaintiff is bound by the lease and has dismissed the suit. The 

. plaintiff appealed to tleis Court, and he being dead his represen- 
tatives were substituted on the record. 


It is contended on behalf of the appellants that they are entitled 
to the dand allotted to their predecessor free from the mokaran 
interest created on the land by the former co-sharers of their 
predecessor. Reliance has been placed on the general principle of 
equity which was given effect to by the Privy Council in the case of 


* 
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Byjnath Lall v. Ramoodeen (1), which was a case of a mortgage by a 
co-owner of joint property. Their Lordships say :—" It is therefore 
clear that the mortgagor had power to pledge his own undivided 
share in these villages ,but it is also clear that he could not, by so 
doing, affect the interest of other sharers in them, and that the 
persons who took the security took it subject to the right of those 
sharers to enforce a partition, and thereby to convert what was an 
undivided share in the whole into a defined portion held in 
severalty.” Their Lordships were further of opinion that the 
mortgagee had not only the right to accept what had been allotted 
to his mortgagor but that was, in the circumstances of the case, his 
sole right, and that he could not successfully have sought to charge 


“any gther parcel of the estate in the hands of any of the former 


co-owners. This principle of equity was applied to the case of a 
lease by a co-owner in Joy Sankari Gupta v. Bharat Chandra (2), 
and in Tarini Kanto v. Iswar Chandra(3). In those cases 
the partitions were by the Collector under the Estates Partition Acts, 
but it is contended that the decisions turned upon the principle of 
equity recognised in Byjnath's case (1) and not on any special pro- 
visions of the different Partition Acts. Lastly, the unreported 
decision in Appeal from Appellate Decree No. 384 of 1913 is relied 
on in support of the appellants’ contention. That case related to 
another piece of land appertaining to the same estate as the land in 
the present case and depended upon the effect of the same 
partition decree as in this. There is absolutely no distinction 
between that qase and the present case. On the other hand the 
principle in Byjnath’s case (1) was not applied to the case of a lease 
in Saik Khan Als v. Pestonji Eduljee (4). This case was distin- 
guished in the case of Joy Sankari (2) on the ground that the 


` partition in Xan Ali's case (4) was by the civil Court. There 


does not, however, seem to be any distinction on principle where 
the special provisions of the Estates Partition Act does not come into 
play. Khan Ali's case (4) was followed in Batnaddi v. Kailash (5) 
in which also a distinction is made between the case of a lease 
and a mortgage. It may be pointed out that the principle in 
Byjnath’s case (1) has been applied, where theré has been a partition 
under a decree of the civil Court, in the case of a mortgage by a 
co-owner. See Hem Chunder v. Thako Moni (6). 


(1) (1873-74) L. R. 1 I. A. 106, 21 W. R, 233. ? 

(2) (1899) I. L. R. 26 Calc. 434. (3) (1912) 21 C. L. J. 603. 

(4) (1896) 1 C. W. N. 62. (5) (1921) 35 C. L. J. 166, 
(6) (1893) I. L. R. 20 Calc, 533. 
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It would thus appear that there is a clear-conflict of decisions in 
this Court as to the application of the rule of equity in Byjnath’s 
case (1) to the case of a. lease granted by a co-owner, particularly 
between the unreported case mentioned above and the cases 
reported int C. W. N. 62 and 35° C.L.J. 166. which- question 
requires decision by a Full’ Bench. 

Another small point argued by the appellant is that the 
Subordinate Judge is wrong in dismissing the whole suit. The 
plaintiff became the owner of the ‘entire land by the partition 
decree. If the moararvi lease is held binding on him to the extent 
of 4/5th share he is entitled to joint possession with the defendant 
No. 1 to the 1/5th share to which the defendant had no permanent 
right. This proposition is not contested by the learned adyocate ` 
who appeared for the respondent. 

The question referred to the Full Bench i is - 


“Whether a person to whom a parcel of land has been allotted 
by a decree for partition of a civil Court takes it subject to a 
permanent lease granted by his former co-owners without his 
concurrence when the land was the joint property of all the 
co-sharers.” 

' If it is answered in the negative plaintiff will be entitled to a 
decree for ejectment for the entire land. If answered in the 
affirmative’ the question whether he is entitled to joint possession of 
1/5th share will arise. The appeal being from an appellate decree 
is referred for final decision to the Full Bench.. 


Dr. Dwarka Nath Mitter (with him Babu Narayan Chandra 
Kar) for the Appellants : 

Stated the facts of the case. 

N. R, Chatterjea, A. C. J E _Have you got the decree in the: 
Partition suit? B 

Dr. Mitter: No. Defendant No. 1 held a specific plot of land. 

Refers to Freeman on Co-tenancy, 2nd Edition, Art. 199, P. 273. 
The grantee is liable to lose all his rights in plots. allotted to 
other co-tenants. 

Byjnath v. Ramlbodeen (1) ‘is the leading case on the subject. 
Reads from p. 116. “It is therefore clear that the mortgagor 
had power to pledge his own undivided share in these villages 
saunas veralty.” f 


N. R. Chatterjea, A. C. J: Byjrath's case SO is ESPERE to 
mortgage. 
(1) (1873-74) L. R. 1 I, A. 1065; 21. V, R. 233. 


Vor. XLIII.] | ' HIGH COURT. 


Chakravarüi, J: The whole thing depends on what footing 
the partition was made. ` 

Dr. Mitter refers to Sharat v. Hurgobindo (1), where Byjnath’s 
case (2) was followed. There was a makarari lease and the parti- 
tion was under Estates Partition Act (Regulation XIX of 1814). 
Also refers to Hem Chunder Ghose v. Thako Mani (3), where the 
principle of Byjnath's case (2), is applied. There the partition was a 
private one and the property was mortgaged. Joy Shankari v. 
Bharat (4), is a case of lefse and the partition was under Estates 
Partition Act (VIII of 1876). 

Chakravartt, J: points to section 99 of the Estates Partition 
Act (VIII of 1876): This was not in existence when ZyjmatÁ's 


case (2) was decided. Your case ought to have been that. the : 


encumbered condition was not taken into account in the partition 
suit. 

Dr. Mitter: refersto Tarini Kanto v. Jswar (5) It wasa 
case ofa shtkmi lease and the partition. was under the Estates 
Partition Act (V of 1897). Refers to Hakim Lal v. Ram Lal (6); 
Bhup Singh v. Chedda Singh (7). (It is immaterial how the partition 
was effected) ; Eyuni Raghavacharyulu v. Epuri Govindasari (8) 
(a case of a lease). 

N. R. Chatterjea, A. C.J : In the last mentioned case (8) 
the permanent lease was after the partition. 

Dr. Mitter: I was referring to this case for general principle. 
Refers to Midnapur Zemindari Company V. Naresh (9) and to the 
unreported judgment of Fletcher and Smither JJ. in S. A. 384 of 
1913, decided on the 30th March, 1917. 

Chakravartt. J: On what footing the partition was made in 
the question. 

Dr. Mitter: A contrary, view was taken in Shatk Ali Khan v 
Pestonji (10) and Bainaddi v. Kailash (11). 

N. R. Chatterjea, A. C.J + Points out the distinction between 
mortgage and lease. In case of lease, the lessee's title is per- 
fected but mortgagee’ s not. Lyjnath's case (2) was decided on 
that footing. 

(1) (1878) I. L. R. 4 Calc. gro (513). 

(2)(1873-74) L. R. 1 1. A. 106 ; 21 W. R. 233. 

(3) (1893) I. L. R. 20 Calc. 533 (535. (4) ( 1899) I. L. R. 26 Calc. 434. 

(5) (1912) 21 C. L. J. 603 604). (6) (1907) 6 C. L. J. 469(48 and 49) 

(7) (1920) 1. L. R. 43 All. 596 (509). 

(8) (1917-18) I. L. R. 41 Mad. 1068 (1070). : 

(9) (1924) L. R. 51 I. A. 293 (296) (10) (1896) 1 C. W. N. 62. 

(11) (1921) 35 C. L. J. 166. , 
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Page, J: points out the distinction. 
Dr. Mitter: Bhup Singh v. Chedda Singh (1) makes no distinc- 
tion between mortgage and lease and refers to page 603. Reads 


‘sections 44 and 111 Ci (c) of the Transfer of Property Act. 


Mr. Khitish Chandra Chakravartt (with him Badu Panchanon 
Ghosal) for the Respondents : The plaintiffs ought to show that he 
was'inequitably affected by the partition decree ; but they had done 
nothing. . They had not stated in their plaint that the partition 
was inequitable. This case is distinguishable from Byjnath’s case (2). 
There the partition proceeding commenced before the mortgage 
was executed. 

N. R. Chatterjea, A. C.J: How can that make a distinction ? 

Mr. Kshitis Chandra: Yn case of previous mortgage the Collec- 
tor should send the case to the civil Court. Refers to Freeman on 
Co-tenancy, znd Ed. Art. 199. The co-tenant must show prejudice. 
In Joy Sankari v. Bharat (3), the point was decided by reference 
to section 128 ofthe Estates Partition Act (VIII of 1876). So the 
reference to the principle in Byjnath’s case (2) was an obiter dictum. 
In Hem Chunder v. Thako Moni (4) the mortgagee was not affect- 
ed atal. SAaza? v. Hurgobindo (5) was a case under Regula- 
tion XIX of 1814 ; Midnapore Zemindari Company v. Naresh (6) 
does not stand in my way: Ayunt Raghavacharyulu vy. Epuri 
Govindasari (7) was decided on reference to Tarwad custom. 
Refers to Saik Ali Khan v. Pestonji (8) ; Bainaddi v. Kailash (9) 
and Macpherson's Law of Mortgage, page 120. 

The plaintiff should have shown before invoking the aid of 
the equitable principle that by the partition his interest had been 
affected and that the lease was not taken into account at the time of 
partition. 

All the cases cited by the appellants deal with cases under the 
Estates Partition Act. 

In S. A. No. 384 of 1913, the observation of Fletcher, J is in 
my favour. 

. Babu Biraj Mohan Mojumdar fox the Deputy Registrar. 
D». Mitter in reply : Byjnath’s case (2) enunciates the general 


principle. . 

Chakravarti J: Section 99 of the Estates Partition Act enacts 
that principle. | C. A; V. 
(1) (1920) PLR. 42 All. 596. (2) (1873-74) L. R. 1 I. A. 106; 21 W. R. 233. 
(3) (1899) 1. L. R. 26 Calc. 434» (4) (1893) 1. L. R. 20 Calc. 533. 

(s) (1878) 1, L. R. 4 Calc. 510. (6) (1924) L. B. 5 I. A. 293. 
(7) (1917-18) I. L. R. 41 Mad. 1068. (8) (1896) 1 C. W. N. 62. 


(9) (1921) 35 C. L. J. 166. 


Vor. XLII] ' — HIGH COURT 
The judgments of the Court were as follows. 


N. R. Chatterjea, A. C. J :—The question referred to the 
Full Bench is : 


“ Whether a persan to whom a parcel of land has been allott- 
ed bya decree for partitior of a civil Court takes it subject to 


a permanent lease granted by his former co-owners without his. 


concurrence when,the land was the joint property of all the 
co-sharers." 


4 
The plaintiffs predecessors in title had r-sth share in the - 


land in dispute along with other properties. His co-sharers who 
owned the remaining 4-5th share granted a permanent lease in 
respect of their shares to the defendants’ predecessor-in-title. 
The plaintiff brought a suit for partition in the civil Court, and 
the disputed land was allotted to him in his share on partition. 
He then brought a suit for ejecting the defendant after service 
of notice to quit. The defence was that the plaintiffs’ predeces- 


sor-in-title also had granted the lease, but the finding is against . 
the defendant. Itis not disputed that the plaintiff is entitled to , 


joint possession in respect of 1-5th share and the question for 


consideration as stated above is, whether the land is subject - 


to the permanent lease granted by the co-sharers owning the 4-5th 
shares before the partition. 


The general principle is that a co-sharer in joint property can- 
not by dealing with such property affect the interest of the other 
sharers therein. In the case of Byjnath Lall v. Ramoodeen (1) there 
was a mortfage of an undivided moiety in some villages forming a 
joint and undivided estate. Their Lordships observed “It is 
therefore clear that the mortgagor had power to pledge his own 
undivided share in these villages ; but it is also clear that he 
could not, by so doing, affect the interest of the other sharers in 


them, and that the persons who took the security, took it sub- 
ject to the right of those sharers to enforce a partition and thereby . 
to convert, what was an undivided share of the whole into a defined , 


portion held in severalty." It is true that in that case it was the 


mortgagee who was seeking to enforce his yemedy not against the. 
property mortgaged to him, but against property which had been. 


allotted to the mortgagor on partition in substitution of the mort 


gaged property. But their Lordships held not only “ that he. 


has aright to do so,but that in the circumstances of the case it 
was his sole right, and that he could not successfully have sought 


(1) (1873-74) L. R. t (on 106 ; 21 W. R. 333, 
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to charge any other parcel of the estate in the hands of the 
former co-sharers.” | 

The principle of Byjnath’s case (1) has been applied toa num- 
ber of cases relating to mortgage. The partition in Byjnath’s 
case (1) was under Regulation XIX of 1814! but the equitable 
principle enunciated has been applied to a case in which the 
partition was made by a civil Court. See Hem Chunder Ghose 
v. Thako Moni (2). The learned Judges in that case observed : 
* In the absence, therefore, of any fraude in effecting the partition, 
plaintiff has no right to proceed against that portion of the undi 
vided mortgaged property which on partition was allotted to the 
appellants, but he can proceed against that portion of the undivided 
property which was allotted to the mortgagor-defendants in substi- 
tution of their undivided share in the portion mortgaged.” ‘A 
similar view was taken by Mookerjee and Holmwood JJ. in Hakim 
Lalv. Ram Lal (3). The partition in that case was under the 
Estates Partition Act, but the learned Judges observed “ It is 
well settled, as was laid down by their Lordships of the Judi- 
cial Comimittee in Byjnath v. Ramoodeen (1) that the mortgagee 
of an undivided share in joint property is entitled only to 
property allotted on partition to the mortgagor if the partition was 
fair and equal and is not vitiated by fraud.” 


In Bhup Singh v. Chedda Singh (4) the learned Judges referr- 
ing to Byjnath’s case (x) observed: “It is immaterial whether 
the partition was made by the Revenue authorities, or by the civil 
Court, or by arbitration or by private arrangement, and it is not 
necessary that the mortgagee should have been a party tO the parti- 
tion. It is one of the incidents of a mortgage of an undivided share 
that the mortgagee cannot follow his security into the hands ofa 
co-sharer of the mortgagor who has obtained the mortgaged share 
upon partition. Of course, if the partition is tainted with fraud or 
ifin making the partition the encumbrance was taken into account 
and the partition was made subject to the. encumbrance, the result 
will be different, but in the absence of fraud or the circumstance 
mentioned above the mortgagee’s remedy is against the share or 
property which the emortgagor has ‘obtained under the 
partition.” zm 

It is unnecessary to consider the effect of a private partition, 
butitappfars to be well settled that the principle of Byjnath's 


(1) (1873-24) L. R. 1 1. A. 106. - (2) (1893) 1. L. R. 20 Calc 5339. * 
(3) (1907) 6 C. L. J. 46 (48 and 49) (4) (1920) 1. L. R..42-All. 596 (599). 


Vor. XLUE] HiGH COURT, 

case (1) applied to cases of mortgages whether the partition is under 
the Partition Act, or by a decree of the Civil. Court. There is how- 
ever a divergence of opinion’ as to whether the principle applies 
to a case of lease. 


In Sharat Chido? Bunnon v. Hurgobinda Burmon (2), the 
Court had to consider the case of a lease (mokarari lease) granted 
by a co-sharer before partition. The partition was under the Parti- 
tion Act, but the learned Judges (Mitter ‘and Maclean JJ.) observed 
that the: principle in 2Byfnath's case (r) “is applicable to all 
assignees of any interest whatever." In Joy Sankari Gupta v. 
Bharat Chandra Bardhan (3) the partition was effected under the 
Estates Partition Act but Maclean C.J. and Banerjee J. said (at page 
439) “ But even if section 128 of Bengal Act VIII of 1876 be not 
applicable to this case, still we think. that, according to the general 
principles of equity, the miras tenure in question, ifit was created 
by defendant No. 7. alone, could not affect the lands allotted to the 


Share of any other co-sharer upon a partition by the Collector, but’ 


could hold good only'in respect of lands allotted to the lessor's 
share." See also Zarini Kanto v. Iswar Chandra (a). 


A contrary view however was taken in the case of Skhathk 
Khan Ali v. Pestouji Hduljee (5). There a lease was granted 
in respect of one-third share of certain property pending a 
suit for partition. Petharam C. J. and Rampini, J. observed: 
“ At the time when this lease was granted by undivided 


co-sharers, they had a perfect right to grant the lease which 


would covey their undivided shares, and these shares were their 
share's in the piece of land included in the lease. I quite 
fail to see how any subsequent dealing with the property by 
partition, subsequent to the creation of the estate by a lease 
and by a person who had a perfect right to create it, could 
have affected the right of the lessee." 


. With- great .respect for the opinion of the learned Judges I 
think.that ‘a co-sharer has not a “perfect right" in dealing with 
joint property in so far as it- affects the rights. of the other 
co-sharers. 'The opinion of the learned Judges is opposed to 
the principle laid down by the Judicial Committee in Byjnath’s 
case (1).viz., that:a co-sharer cannot by pledging. his share af- 
fect the.interest. of. the other sharers’ in it. " 
' (1) (873-74) L. R. 1 I. A. 106. (2) (1878) T. L. R: 4 Calc. sto. 
(3) (1899). I. L. R. 26 Calc. 434: 


(4) (1912) 21 C. L. J: 603. (5) (1896) 1 C. W. N. 62 (64). 
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The case of Saik Khan Al (1)was followed in Bafnaddi v. 
Kailash (2) where the learned Judges (Richardson and Cuming JJ.) 
observed that “ the difference between the lease and the mortgage 
is this- that in the case of a lease followed by possession of 
the property demised, the title of the lessee is complete, while 
in the case of a mortgage, the land is merely hypothecated 
and no title thereto is perfected until the security is enforced : 
see Byjnaih Lall (3° There is no doubt a ‘difference between 
the interest of a mortgagee and a lessee as pointed out by the 
learned Judges, but we are unable to hold that there is any 
difference between a mortgage and a lease so far as rights of the 
co-sharers are concerned. 

In Freeman on Co-tenancy and Partition, znd Edition, Sec- 
tion 199 the principle is stated as follows: “ A lease or deed 
by one tenant in common to a-stranger of a portion of the joint 
estate, although voidable by the co-tenants who do not join there- 
inis valid between the parties and against all persons, unless so 
avoided. If the title of the co-tenant entitled to disaffirm 
the conveyance becomes vested in the one by whom it was 
executed, the newly acquired title of this lessor or grantor will 
enure by estoppel to the benefit of the lessee or grantee. 
Such a conveyance is undoubtedly void so far as it under- 
takes to impair any of the rights of the other co-tenants. It 
will not justify the grantee in taking exclusive possession of the 
part described in his deed. It will not deprive the other cotenant 
of the right to enjoy every part and parcel of the real estate ; 
nor can it, to any extent, prejudice or vary “their right 
to a partition of the common property. The grantee is 
liable to lose all his interest in the parcel conveyed to him, 
by its being set off to some other of the co-tenants upon 
partition. But although the deed does not impair the rights of 
the other co-tenants, it by no means follows that they 
may treat it as void, or entirely disregard it. While falling short 
of what it professes to be, it nevertheless operates on the 
interest of the grantor, by transferring it to the grantee.” 

The principle laid down by the author is similar to that 
enunciated in Byjuath’s case (3). 

I may refer to the decision of Fletcher and Smither, JJ. in 
the unrgported case (Second Appeal No. 384 of 1913) dated the 
goth March rgr7. That case arose out of the very same parti- 


(1) (1896) 1 C. W. N. 62. (2) (1921) 35 C. L. J. 166. (169). 
(3) (1873-74) J. R. 1. I. ^ A. 106 (120). , 


b 
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tion with which we are dealing in the present case, and the e Cim. 


question to be considered was to what extent if at all, the 1926. 
plaintiff was bound by the lease granted by the other four Nrisingha Ranjan 
co-sharers. The learned Judges following Byjnath’s case (x) Mukherjee 
held that “a person takingan interest from persons who have sin Soudamini 
an undivided interest in the property takes subject to the rights . Dassi, 

of the other co-sharers who are not bound by the transaction, N.R, Chatterjea, 
namely, that if the property comes to be partitioned, the rights i iud Fe 


of the other co-sharers not bound by the lease, as it is in e 


the present case, would not be affected by the-grant of the 
lease." 

. Itis contended on behalf of the respondent that it was for 
the,plaintiff (appellant) to show that his interest had been affected, 
in other words that the lease had not been taken into account in 
making the allotments on partition. But the plaintiff was allotted 
the disputed land on partition: he had not granted any lease. It 
was therefore for the defendant to show any equitable circums- 
tances which would render the lease binding upon the plaintiff. 


I would accordingly answer the question referred to the Full 
Bench in the negative. 

Walmsley, J : ` I agree. 

Cuming, J :, I also agree. 

Page, J: Ihave had the advantage of reading the judgment of 
the learned Acting Chief Justice, and I agree that a negative 
answer should be given to the question referred to the Full 
Bench. 

Chakravartj,]: The question referred to the Full Bench 

runs as follows : 
_ " Whether a person to whom a parcel of land has been allott- 
ed by a decree for partition of a civil Court takes it subject to a 
permanent lease granted by his former co-owners without his 
concurrence when the land was the joint property of all the 
co-sharers." l 

The principle that the interest of a co-sharer in a joint 
property is not afiected by a mortgage created by another co- 
sharer and the charge so created on partition falls upon the land 
exclusively allotted to the share of the co-sharer who created such 
charge has been laid down by the Judicial Committee in the case 
of Byjnath v. Ramoodeen (1) and the question here is does the 


(1) 1873-74) Le R. 1 1. A. 106. , . 
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same principle apply to other encumbrances- created by a co-sharer 
namely a grant of a permanent tenure by him. On principle 
there seems to be no distinction. The principle laid down ~in: the 


,case above cited has been recognised by the Legislature in 


section 99 of the Estates Partition Act eso- far as under-tenures are 
concerned. The incumbrance so created is transferred to the lands 
which fall on a partition to the grantor of such tenures. 

In my opinion whether the partition is effected by the Col- 


lector: or -the civil Court, "Bs same eee praopies: are 


applicable. ° | 

The co-sharer who granted no permanent tenure parts with his 
unencumbered rights in the lands which fall into the exclusive 
allotment of his co-sharer who granted the lease and it is only 
just that the lands which fall to him in entirety should be lands 
unencumbered as was his share when the lands were joint. The 
grantee of such a tenure cannot justly complain of such trans- 
fer because he took the tenure subject to the right of the other 
co-sharerto a just and equitable partition. I have no hesitation 
therefore in following the case of Joy Sankari v. Bharat (2) and 
I therefore answer the question referred to the Full Bench in the 
negative. 

N. R. Chatterjea, A. C. J: The result is that the appeal is 
allowed and the decree of the Court of first instance restored. 


A.T.M. > Appeal allowed. 


(2) (1899). I. L.R, 26 Calc, 434. 


Vor. XLIIT. | HIGH. COURT... . 


Before Sir Nalini Ranjan Chatterjea, Knight, Acting Chief. ` 


Justice, Sir Hugh Walmsley, Knight, Judge, Mr. Justice 
Cuming, Mr. Justice Page and Mr. Justice 
era 2. N. Chakravarti. 


KAILASH CHAN DRA TARAFDAR 
s E V. 
GOPAL CHANDRA PODDAR.* 


Appeal, if lies—Civil Procedure Code (Act V of 1908), Sec. 47, O. 21 Re 95— 
Decree-holder auction«purchaser—Application for delivery of possession 
—'Representatives—' Relating to execution of decree? 

Meld by majority (Cuming, y Contra): An order passed on an 
application for delivery of possession under order 21 rule 95 of the 


Code of Civil Procedure, is an order under section 47 of the Code and is 


appealable : Bhimal v. Ganesha (1); Mahomed Mosaraf v. Habil Mia (2); 


Sasi Bhusan v. Radha Nath (3) and Aduram v. Nakuleswar (4) over-ruled. 


Madushudan v. Gobinda (5) and Ram Narain v Bandi Pershad (6) 
approved. . 


A decree-holder auction-purchaser is a party to the suit and does not 
cease to be such after sale. 


Per N. R. Chatterfee, A. C. F., Walmsley and Page, $$ «The proceedings 
relating to delivery of property after execution sale, may not affect the decree, 
nor impeach the sale; but when the question arises as to the kind of posses- 
sion to be delivered, it is a question relating to the execution of the 
decree. , 


Per Chakhvagárii, Y: When an application under rule 95 order 21 of the 
Code of Civil Procedure is made. in execution of a decree for possession 
of specific immovable property, the proceedings then not only relate to the 
decree but also may affect the decree itself. 


Per Cuming F: The parties to the suit are the persons who actually: 


contest the suit as plaintiff or defendant up to the time of the passing of 
the deccee. 


An auction-purchaser gua auction-purchaser is not a party to the suit 
and the fact that he is also the decree-holder does not alter his position in 


&Full Bench Reference No. 2 of 1925 in Miscellenoys Appeal No. 192 of 1924, 
against an order of Babu Nirode Ranjan Guha, Additional Subordinate Judge of 
Sylhet, dated’the 31st March, 1924, reversing that of Babu D. N. Sen Gupta, 
Munsiff, 4th Courf, Habiganj, dated the 30th November, 1922. 


'. . 

(1) (1897) 1.C. W. N. 658. i * (2) (1904) 6 C. L. J. 747. 
(3) (1914) 20 C. L. J. 4333 19 C. W. N, 835. 

(4) (1918) 29 C. L. J. 48. E , (5) (1899). 1. L. R: 27 Gale 16 


© (1904) I. L. R. 3y Cale: 7374 
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any way or make him in a matter in which he is concerned in the capacity of 
auction-purchaser a party to the suit. 


The application for delivery of possession is one of the results of the exe- 
cution of the decree after it has been executed but it does not relate to the 
execution, discharge or satisfaction of the decree undef section 47 of the Code 
of Civil Procedure. x 


The expression ** which relates to the execution of the decree” in section 47 of 
the Code means question which arises up to and concergs the actual execution 
which terminates with the confirmation of the sale and the paying off the money 
to the decree-holder, not to question which may arise after execution is complete 
and is really a result of the execution. ' 


Per Page, S. (Walmsley, 9. concurring and Cuming, F. contra): Until the 
execution-purchaser has been given possession of the property he has purchased 
at the execution sale he has not fully secured the fruits of the decree 


Per Page, Y (Walmsley, F. concurring): The term “ representatives"! in 
section 47 of the Code of Civil Procedure includes persons who by assignment 
from a party or by operation of law have succeeded to the interest of that 
party in the decree, and guoad that interest are bound by the decree. 


Per Chakravarti, F: After a property is sold in execution, the Court occupying 
the position of the vendor has to deliver possession of the property sold by it to 
the purchaser. This duty the Court undertakes in order to complete the sale by 
which the money due to the decree-holder has been realised. 


The proceedings for delivery of possession of property sold in execution may 
not be strictly a part of the execution before realisation of the money due 
under the decree, but they arise out of the execution of the decree and are there- 
fore related to it. l 


Appeal by the Judgment-debtor. 


Application for delivery of &as possession ‘undgr order 21 
tule 95 of the Code of Civil Procedure. 

The mortgagee decree-holder (respondent) purchased certain 
property ata sale in execution of a decree under order 34 rule 
6 of the Code of Civil Procedure, and applied for delivery of &Zas 
possession under order 21 rule 95 of the Code. The executing Court 
held that he was entitled to possession under rule 96, that is, through 
the tenant:in possession. The respondent appealed and the appel- 
late Court allowed the appeal and ordered that he be put in posses- 
sion under rule 95, in other words that he should get AZas posses- 
sion. On appeal by the judgment-debtor, Cuming and B. B. Ghose 
JJ. made the following Reference to the Full Bench, on the 7th 
December, 1925. Š 

Reference. 


Cuming,].:- This appeal arose out of an application for 
execution of a certain decree in a mortgage suit. 
+ 


VoL. XLII] HIGH COURT. | 


Certain properties belonging to the judgment-debtor were 
attached including a certain dasha. On 18th December, 1916, 
one Mohim Chandra Chaudhuri filed a claim alleging that the 
basha in dispute belonged not to the judgment-debtor but to him 
and his brother Girish. Girish also filed a separate claim. Both 
these claims were dismissed and the dasha sold and purchased 
by the decree-holder. Girish and Mohim filed a suit asking for 
a declaration that the judgment-debtor had no saleable interest in 
the property and the plaintifés had a putni right. 


The suit was decreed in full but modified on appeal, the plain- 
tiffs putni right being declared but no further relief being given. 

The auction-purchaser who happened also to be the decree- 
holder applied for delivery of possession under Order XXI, rule 95. 
Thé executing Court held he was only entitled to possession 
under rule 96, that is, through the tenant in possession. Against 
this order the decree-holder auction-purchaser appealed. The 
main contention was that there was no appeal. The lower appel- 
late Court allowed the appeal and ordered the auction-purchaser 
decree-holder to. be put into possession under rule 95. In other 
words that he should get kas possession. 


The judgment-debtor has appealed ‘to this Court and his first 
and main contention is that no appeal lay to the District Court. 

Were‘the matter ses integra, I should have no hesitation in 
holding that no appeal lay to the District Court for these reasons. 

Admittedly unless the matter comes within section 47 there is no 


appeal. : 

In my opinion it does not come within section 47. 

(1) Because itis not a question arising between the parties to 
the suit. The auction-purchaser is not a party to the suit. No 
doubt the auction-purchaser in this case is also the decree- 
holder but so far as this application is concerned he is the auction- 
purchaser and the mere fact he is also the decree-holder does not 
make him, so far as the present application is concerned, a party 
to the suit. The dual personalities of decree-holder and auction- 
purchaser must be kept distinct. The case of Prosunno Kumar 
Sanyal v. Kali Das Sanyal (1) a decision of the Privy Council, does 
not support the proposition that the auction-purchaser can main- 
tain a petition under section 47. What it was held there was that 
the fact that the auction-purchaser although not a party to the suit 
was interested in the result was not a bar to an application under 

(1) (1302) T. L. R. 19 Calc 683. 
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section 244 (section 47). But this is not the same as saying that the 
auction-purchaser could maintain such an application. ^ : ' l 

(2). 'Itis not a matter relating to the. execution, es or 
satisfaction of the decree. TE 

So far as the satisfaction or dischargë of the decree is concerned 
it is immaterial whether the auction-purchaser is:or is not put into 
possession. The decree is satisfied when the property is sold 
and the ‘money paid. . The question turns on' whether an- appli- 
cation by the auction-purchaser for possession falls within section 
47. Ifit does there is an appeal. If not there is no appeal In 
the case ef Mahomed Mosaraf v. Habil Mia (x), the decree-holder 
who- was the auction-purchaser applied for possession and an order 
was passed directing that possession should be given. -Held .no 
appeallay as the applicaton could not be considered as one a 
section 244. (section 47). 

This decision followed. Bhimal Das v. Ganesha Koer Gi In the 
case of Sasi Bhusan AMookerjae v. Radha Nath Bose (3), it was held 
that an order for possession (order 95) was not an, order relating 


to the execution, etc. of the decree. even ‘though the-.auction-pur- 


chaser was the decree-holder and so did not fall within section 47. 

In the case of Aduram Haldar ‘vy. Nakuleswar Rai (4), this 
decision was followed. The contrary view has ‘been taken in the 
case of Madhusudan Das v. Gobinda (5), where it was held that 
proceedings for the delivery of possession to the auction-purchaser 
are proceedings in execution of the decree and when | the application 
is resisted by the legal representative of the judgment-debtor, the 
question raised comes under section 244 (section 47). 

In Ram Narain Sahoo v Bandi Pershad (6) it was held that 
proceedings for the delivery of possession to an auction pürchaser 
who is also a decree-holder are proceedings in execution of the decree 
and come under section 244 (section 47). It will thus be seen ‘that 
there are directly coflicting decisions in this Court and the question 
must be referred toa Full Bench. 

The question to be referred is: Whether an order passed on ` 
an application under order 2r rule 9s, by an auction-purchaser, who 
was the decree-holder, eis an order under section 47 of the Civil 
Procedure Code and appealable as such. 

B. B. Ghose, J: I agree that the: question should be referred to 
the F ull,Bench on account of conflict of decisions in this Court. 


(1) (1904) 6 C. L. J. 747» f (2) (1897) 1 C. W. N. 658. 
(3) (1914) 20 C. L. J. 433 5 19 C. W. N. 855. 
(4) (1918) 29 C. L. J. 48. (5) (1899) I. La Ry 27 Cale. 34. 


(6) ios: 1. L. R. 31. Calc. 737. 


* 
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^ Babus Brojolal  Chakravarti and Paresh Lal Shome for the , 


Appellant. 
Babu Hemendra Kumar Das for the Respondent. 


The judgments of the Court were as follows : 


N. R. Chatterjea, 4. C. J. The question referred to the Full 
Bench is "Whether an order passed on an application under Order 
2: Rule 95 by ah auction-purchaser, who was the decree-holder, is 
an order under Section 47 ef the Civil Procedure Code, and appeal- 
able as such." 

The decree-holder purchased certain property ata sale in exe- 
cution of a decree under Order 34 Rule 6, and applied for delivery 
of Khas possession under order 21 Rule 95. -The executing Court 
held that he was entitled to possession under Rule 96, that is, 
through the tenant in possession. The decree-holder, auction-pur- 
chaser appealed and the appellate Court allowed the appeal and 
ordered that he be put in possession under Rule 95, in other words 
that he should get &Zas possession. 

The judgment-debtor appealed to the High Court and the main 


contention was that no appeallay against the order of the execution 


Court. a 

An appeal would lie if the case comes under section 47 of the 
Civil Procedure Code. ‘The question whether it falls within that 
section of the Code depends upon 

(x). Whether the question arises between the parties to the suit 
or their representatives, and l 

(ii). Whether it relates to execution discharge or satisfaction of 
the decree. 

The first question, therefore is whether the decree-holder, auction- 
purchaser is a party to the suit. "The decree-holder is undoubtedly 
a party to the suit, and the only question is whether he ceases to be 
a party to the suit after the sale. 

Reliance is placed on behalf of the respondent on the case of 
Ganopathy v. Krisknamachariar (1), where the Judicial Committee 
observed: “This Board decided in Prosunno Kumar Sanyal v. 
Kali Das Saynal (2) that section 244 had been rightly held in 
India to apply in a case in which the question raised concerned the 
auction-purchaser at an auction sale as well as the parties to the 
suit. In this case the vakil (the decree-holder) was thg auction- 
purchaser and was also a party to the suit. The questions raised 


(1) (1917) L. R. 45 I A. 54 5 27 C. L. J. 367. 
(2) (1892) L. R. 19 Il. A. 166 AL I. Re t9 Calc. 683. 
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in the present suit could have been raised before the sale was con- 
firmed, and if so raised, would have been determined by the Court 
which was executing the decree of the 15th November 1886." ‘The 
property was sold in execution of a mortgage decree and purchased 
by the decree-holder, and after confirmation of the sale the mort- 
gagor brought a suit for redemption. The question, therefore, could 
have been raised before the confirmation of the,sale. But the case 
is relied upon to show that the decree-holder is referred to by 
their Lordships as a party to the suit even after the sale. 


The question whether the decree-holder gwa purchaser is a party : 
to the suit was fully considered by a Full Bench of the Allahabad 
High Court in the case of Bhagwati v. Banwari Lal (1). Banerji, J. 
Aikman and Griffin JJ. answered the question in the negative, while 
Stanley C. J. and Knox J. held that he is a party to the suit. Banerji, 
J. observed that “although the same person may be the decree-holder 
and the auction-purchaser he fills two different capacities, and it is 
in the latter capacity that he can obtain possession.” Reference was 
made to the case of Mahabir Pershad v. Macnaghten (2) to show that 
the decree-holder who purchases the mortgaged property at auction 
with the leave of the Court is in the same position as any indepen- 
dent purchaser. But what was meant by Lord Watson in that case 
was that the leave to bid puts an end to the disability to purchase, 
and is on the same footing (with respect to the right to purchase) 
as strangers to the suit who may bid atthe sale. The view 
that the decree-holder, auction-purchaser fills two different capa- 
cities was also taken by Mookerjee and Beachcrofts]]. in Sasi 
Bhusan Mookerjee v. Radha Nath Bose (3) and the learned Judges 
relied among other cases on the decision of the majority of the 
Full Bench of the Allahabad Court referred to above. Stanley 
C. J. on the other hand in the case of Bhagwatt v Banwari 
Lal (1) observed that the recognition of such a dual pe rsonality 
in a decree-holder auction-purchaser would be to introduce a strange 
and novel legal fiction into our jurisprudence, and that it is 
difficult to see how the character of decree-holder can be split up 
into two distinct characters so as to enable him to over-ride the 
provisions of section 244. 

Reference was also made by Banerji J, in the Allahabad case to 
Article 138 of the Limitation Act under which a suit may be 
brought by an auction-purchaser for recovery of possession within 


(1) (1908) I. L. R. 31 All. 82. 
(2) (1889) T. L. R. 16 Cale, 682; L. R. 16 f. A. 107. 
(3) (1914) 20 C. L. Je 433 ; 16 C. W. N. Sse 
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twelve years from the date of the auction sale, and it was observed 
that, in that article, no distinction is made between different classes 
of auction-purchasers, and that there is no reason for holding that if 
the decree-holder happens to purchase at an auction sale, he has a 
shorter period of fimitation for obtaining possession than any 
other purchaser, as it is only ‘in the capacity of  auction-purchaser 
that he can obtain possession. But that article regulates the 
period of limitation, whereas section 47 of the Code of Civil 
Procedure regulates the remedies open to the parties to the suit 
in which the decree is passed when any question arises between 
them relating to the execution discharge or satisfaction of the 
decree. Article 138 of Limitation Act cannot therefore over- 
tide the provisions of section 47 of the Code. 


“Then there are good reasons for the difference between an 
auction-purchaser who is the decree-holder, and a stranger 
auction-purchaser. The latter is not expected to go behind the 
decree, whereas the decree-holder who has obtained the decree 
knows all that need be known about the property, and in his 
case there is no hardship in confining his remedy to procee- 
dings in execution. 


It has been repeatedly held that the provisions of section 244 
should be liberally construed. The Judicial Committee in the case 
of Prosunno Kumar Sanyal v. Kali Das Sanyal (1) referred to above, 
observed “it is of the utmost importance that all objections 
to execution sales should be disposed of as cheaply and as speedily 
as possible. Their Lordships are glad to find that the Courts 
in India have not placed any narrow construction on the lan- 
guage of section 244". That a wide and liberal construction 
should be placed on the section was also recognised in Set Umed 
mal v. Srinath Ray (2) and Jshan Chunder v. Beni Madhu (3). 

The decree-holder, for certain purposes at any rate, is treat- 
ed as a party to the suit even after the sale and stands ona 
different footing from an ordinary purchaser. For instance 
when a sale takes place in execution of a decree and the 
decree is afterwards set aside, it does not affect an auction- 
purchaser who isa stranger to the suit, Whereas in the case 
of the decree-holder himself who has purchased atthe sale, the 
sale must be set aside. In the case of Zainul-Abdin v. Muhamm- 
ad Asghar Ali (4) Sir Barnes Peacock in delivering the jedgment 


(1) (1892) 1. L. R. 1g Cal. 683 (689). (2) (1900) I. L. R. 27 Calc. 810 (813). 
(3) (1896) I. L. R. 24 Calc. 62 (74). 
(4) (1887) I. L. R, 10 All. 166; L. R. 15 I. A. 12. 
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o of the Judicial Committee observed: “It appears to their Lord- 


ships that there is a great distinction between the decree-holders 
who came in and purchased under their own decree, which was 
afterwards reversed on appeal, and the Jona ye purchasers who 
came in and bought at the sale in execution of the decree to which 
they were no parties, and ata time when that decree was a valid 
decree, and when the order for the sale was a valid order. A great 
distinction has been made between the case of dona fide pur- 
chasers who are no parties to a decree*at a sale under execution 
and the decree-holders themselves." 

The decree-holder is treated as a party to the suit even after 
the sale in cases coming- under the proviso to section 153 
Bengal Tenancy Act. See Kali Mandai v. Ramsarbaswa (1). 

Then again it was held in cases coming under section arr of 
the Code (of 1882) that no second appeal lay unless the decree- 
holder was the purchaser or unless there was fraud in the 
sale. 


With regard to the second question, the view taken in some 
cases is that proceedings for delivery of possession cannot in any 
way affect the decree or the sale, and do not relate to execution 
discharge or satisfaction of the decree as the decree is executed 
and discharged by the sale. See Bhimal Das v. Mussat Ganesha (2) 
Mahomed Mosraf v. Habil Mia (3) ; Jagarnath Marwan v Kartick 
Nath (4); Sasi Bhusan Mookerjee v. Radha Nath Bose (5); 
Aduram v. Nakuleswar (6) ; Bhagwati v. Banwari (7) (majority of 
the Full Bench in the Allahabad High Court); Hast dódu! Gant 
v. Raja Ram (8). 

On the other hand it has been held in a large number of 
cases that such proceedings relate to execution of decree 
when the decree-holder is the purchaser. See Madhusudan Das 
v. Gobinda Priya (9); Ram Narain v. Bandi Pershad (xo); 
Sariatoolla Molla v. Raj Kumar (x1) ; Hari Charan v. Monmo- 
han (12) ; in the Madras High Court Mutiia v. Appasami (13) ; 
Kattyat v. Raman (14); Sandhu v. Hussain (15) ; in the Bombay 

l (1) (1905) I. Le R. 32 (ale. 957 F ^B ; 1 C. L.J. 476: 
(2) (1897) 1 C. W. N. 658. (3) (1904) 6 C. L. J. 749. 
(4) (1900) 7 C. L. J. 436. (s) (1914) 20 C. L. J.. 433 ; 19 C W. N, 835. 


(6) (1918) 29 C. L. J. 48. (7) (1908) I. L. R. 31 All. 82. 
(8) (4416) 20 C. W. N. 829, 1 Pat. L. J. 232. 


. (9) (1899) I. L. R. 27 Calc. 34. (10 (1904) I. L. R. 31 Calc. 737, 
(11) (1900) I. L. R. 27 Calc. 709. (12) (1913) 18 C. W. N. 27. 


(13) (1890) I. L. R. 13 Mad. 504. (14) (1902) 1. L. R.-26 Mad. 740. 
(15) (1904) I. L. R. 28 Mad. 87. e , . 
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High Court- Sedashio -v. Narayan (1) and the dissentient judg- 
ment of Stanley C. J. and-Knox J. in the d Bench Bhagwati v. 
Banwari (2)... Z 

The learned pleaders on either side have attempted to distinguish 
the cases against him. It will not be profitable to discuss the cases, 
though some oí- the cases on either side may be distinguished on 
the facts. The main ground upon which the decision in the first 
set of cases proceeds is that as soon as the sale is confirmed and 
becomes. absolute, the execution ofthe decree is at an end, and 
the decree is not affected by further proceedings such as those. rela- 
ting to delivery of possession. 


Tt is true that when the sale is confirmed, the title of the pur. 


chaser becomes absolute. That means that the title of the purcha- 
ser cannot be challenged by the judgment-debtor. But the sale 
cannot be said to be complete without delivery of possession of the 
property sold. 

The property purchased represents the money for which he ob- 
tained his decree. It is to be observed that the decree-holder has to 
purchase with the permission ofthe Court, and under order 21 
` rule 72, the purchase money and the amount due on the decree may 
be set off against one another. But the decree-holder does not actu- 
ally get the benefit of the money due under his decree until he gets 
possession of the property of the judgment-debtor purchased -by 
him. He is entitled to ask the Court to put_him in possession of the 
property purchased, and the Court is bound to give him pos- 
session. l 

The arrangement of the provisions, of the Code relating to 
execution indicates that proceedings for delivery of possession are 
proceedings relating to execution of the decree. The general hea- 
ding of order 21 is execution of decrees and orders. Then there are 
several sub-headings. Rules 82 and 96 deal with sales of im- 
moveable property. Rules 95 and 96 relating to delivery of proper- 
ty sold in execution are under the same sub-heading as rules 82 to 
94 which deal with sales (and it cannot be disputed that the pro- 
visions relating to sales relate to execution of decree), and the 
whole as already stated appear under the same general heading “exe- 
cution of decrees and orders.” 

It may also- be pointed out that section 74 and order 21 Rr. 97.to 
tor of the Code make the same provision for the purchaser of itn- 
moveable property as for the holderof a decree. for possession of 
immoveable property in connection with “resistance to execution,” 


(1) (1911) Te L. R. 35 Bom. 452. (2) (1908) I. L. R. 31 All. 82, 
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which indicates that the legislature regards the delivery of possession 
to the purchaser as a proceeding in execution of the decree. 

It appears, therefore, that the Court in delivering possession of 
the property sold, does so under the provisions relating to execution 
of decree, and it is difficult to see how else it can deliver such 
possession. It is said that such delivery is made under the sum- 
mary powers given by the Code, that it is merely incidental to 
the sale, and the contest arises as the result of the sale. Even if 
it is so, it relates to execution of the degree. Such proceedings may 
not affect the decree, nor impeach the sale, but when the question 
arises as to the kind of possession to be delivered it isa question 
relating to the execution of the decree. 

Then it has been held that an application by a decree-holder to be 
put in possession of the property which he purchased in execufion 
of the decree is a step én aid of execution of the decree; see Sariatoolla 
Molla v. Raj Kumar Roy (1). 

The question is merely one relating to procedure, and the 
weight of authority I think is in favour of the view that where the ' 
auction-purchaser is the decree-holder any question relating to deli- 
very of possession comes under section 47 of the Code. I am of 
opinion that the question referred should be answered in the affir- 
mative. 
Walmsley, J:-{ have had the advantage of reading the judg- 
ment which my learned brother Page is about to deliver, and for 
the reasons which he gives I agree with him as to the answer to the 
question. | 

Cuming, J: The question that has been referred? to the Full 
Bench is whether an order passed on an application under order 21 
rule 95 by an auction-purchaser who was the decree-holder, is an 
order under section 47 of the Civil Procedure Code and appealable 
as such. 

I am of opinion that it is not for two reasons : (1) The auction-pur- 
chaser even though he is also the decree-holder is not a party to the 
suit. 

(2. An application under order 21, rule g5 in nota matter 
relating to the execution discharge or satisfaction of the decree. 

I do not propose to deal with any of the numerous authorities 
which have been cited before us except those of the Privy Council. 
As a Fu] Bench none of the authorities except those of the Privy 
Council or the: decision of a Full Bench of our own Court are 
binding on us. The various decisions are clearly in direct conflict 


(1) (1900) I. L. R. 27 Calc. 709. å 
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otherwise the reference would be unnecessary and we arein the 
fortunate position that we have only to consider the plain words of 
the Code and the decisions of the Privy Council or Full Bench of 
this Court so far as théy interpret the sections we are now consi- 
dering. : . 


I take up the first point which is whether the auction-purcha- 


ser even though he 'is the decree-holder is a party to the suit or 
their representative in interes. I am of opinion that he is not. 
The parties to the suit are the persons who actually contest the suit 
as plaintiff or defendant up to the time of the passing of the decree. 
The auction-purchaser has nothing to do with the suit and quite 
possibly does not know ofits existence. Ii the auction-purchaser 
is afso the decree-holder that makes no difference. A person may 
have a dual capacity. As a decree-holder he is a party and can 
maintain an application under. section 47. Butin his capacity of 
auction-purchaser he is not a party and cannot maintain an appli- 
cation under section 47. He applies to be put into possession in 
his capacity of auction-purchaser and not of decree-holder. It is 
the failure to. keep separate the two capacities which has led to 
much of the confusion and conflcting decision in the different 
Courts. Such dual capacities are well known i. e. a person 
may be on the record in his personal capacity and at the same 
time as the guardian of a minor orexecutor. They are quite 
separate and distinct. My attention has been drawn to two decisions 
of the Privy Council, the case of Prsounno Kumar Sanyal v. Kali 
Das Sanyal fr) and the case of Ganopathy Mudaliar v. Krishnam 
Charar (2) from which decisions it is sought to establish the 
preposition that where the auction-purchaser is also the decree- 
holder he becomes as auction-purchaser a party to the suit. Iam 
unable to discover after a very careful consideration of these 
decisions that they establish any thing of the sort. What the first 
case Prosunno Kumar Sanyal v. Kali Das Sanyal (x) decided was 
that when a question has arisen as to the execution, discharge or 
satisfaction of a decree between the parties to the suit in which 
the decree was passed, the fact that the purchaser, who is no 
party to the suit, is interested in the result has never been held 
a bar to the application of the section. Their Lordships do not 
say even that in such circumstances the auction-purchaser à to be 
made a party to the proceeding. IfI read the decision correctly 
it is this that the fact that there may be a third party 


(1) (1892) V. L. R. Cale. 685. (2) (1917) 27 C. L. J. 367. 
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not a party to the suit but interested in the result is no bar to 


the parties to the suit having a question between them relating to the 


execution, discharge or satisfaction of the decree decided under 
section 244 (Section 47). The facts in hat case were that it 
had been held that section 244 Civil Procedure Code was a bar 
tothe suit and learned counsel argued that the suit was not 
barred because the auction-purchaser being. interested it could 
not be described properly as a question arising between the parties 
to the suit in which the decree was passed. The Privy Council 
held that the fact that this auction-purchaser was interested was 
no barto the application of the section orin other words, to the 
decision of the question between the parties to the suit. It certainly 
cannot be held on the strength of this decision that the auction- 
purchaser can even or should be made a party to-the proceeding. 

With regard to the second case, (Ganopaihy, v. Krishna- 
machariar (1) learned counsel to support his contention would rely 
on the following words in the judgment. 

“ This- Board decided in. Prosunno Kumar Sanyal v. Kali Das (2) 
(The case I have first, referred to,) that section 244 (section 
47) had been rightly held in India to apply to a case in 
which the question raised concerned the auction-purchaser at 
an auction sale as well as the parties to the suit. In this case 
the vakil was the auction-purchaser and was also a party to the 
suit. The question raised in the present suit could have been 


- raised before thc sale was confirmed and if so raised would have 


been determined by the Court which was executing the, decree." 

(I hardly see how this decision supports the contention of the 
learned Vakil.) 

The report of the case is somewhat meagre so‘ fay as the facts 
are concerned but the facts would seem to be as follows : 

The suit was brought to redeem three mortgages. The plaintiff 
was the son of the mortgagor and the defendant was the son of the 
mortgagee. It would appear that in 1886 the mortgagee had 
brought a suit on the mortgage bond which was decreed. 

The plaintiffs in this present' suit were then minors and 
represented by their fathers. The suit was decreed, the property 
sold and purchased by the decree-holder. There were various 
objections to the execution of the decree, which were all disallowed. 
The présent suit was instituted in 1907 and what seems to have 
been held was that section .244 was a bar to the suit because 
all the questions raised in the present suit of rgo7 could have 

(1) (1917) 27 C. L. J. 367: (2) (1892) I. L. R. 19 Cale. 683. 
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been raised before the sale was confirmed. Their Lordships 
relied on the principle laid down in Prosunno Kumars case (1) that 
such: question could be raised between the parties to the suit 
under section 244 even though the auction-purchaser was concerned 
as well as the parties to the suit. Their Lordships simply stated 
' as a fact thatin that particular case the auction-purchaser was 
the same person as the decree-holder who was admittedly a party. 

But this decision is no authority for the contention that if the 
auction-purchaser is also the decree-holder he becomes as auction- 
purchaser a party to the suit. In my opinion these two decisions 
are authority only for the proposition that even though third parties 
who are not parties to the suit are interested or concerned that 
is no bar to the question between the parties being decided 
under section 244 (section 47) They are not even authorities 
for the proposition that the auction-purchaser should be made a 
party to such proceedings- nor for the proposition that if the 
auction-purchaser is the same person as the decree-holder he is as 
auction-purchaser a party to the suit. 

There is yet a further point which has to be considered. 
If the auction-purchaser who happens to be a decree-holder 
must proceed under section 47 his period of limitation is restricted 
to 3 years. A stranger is allowed r2 years to bring his suit. Is 
there any good reason for thinking that there is a. different period of 
limitation for the decree-holder auction-purchaser and the stranger 
auction-purchaser ? 

Neither can it be said that the auction-purchaser is a representa- 
tive in intérest of either the judgment-debtor or decree-holder. If 
he were we should get the extraordinary position of a person mak- 
ing an application against himself. 

To sum up the point : 

The auction-purchaser gua auction-purchaser is nota party to 
the suit and the fact that he is also the decree-holder does not 
alter his position in any way or make him ina matter in which he 
is concerned in the capacity of auction-purchaser a party to the 
suit. Neither of the decision of the.Privy Council to which I have 
been referred would justify the contention ghat an auction-purchaser 
even though he is also the decree-holder is in any way in a different 
position to a stranger auction-purchaser. He is therefore not a 
party to the suit and any question decided between him and any other 
person whether a party or not to the suit is not a question decided 
under section 47. 


(1) (1892) 1. L. R. 19 Calc. 683. 
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Civit. On this ground alone; therefore, the reference shòuld be decided 
1926. : in the negative. The next question is whether an order passed on 
Kailash Chan "EL. application under order ar rule 95 is a question relating to the 
Tarafdar execution discharge or satisfaction of the decree.. Iam of opinion 
Gopal iania that it is not. When the property is sold, money paid and sale 
Poddar. confirmed, so far as the decree and the decree-holder nothing more 
Cuming. y to be done. So far as the execution of the decree is concerned and 
Im by that I presume is meant the realization by ‘the decree-holder of 


the fruits of his litigation it makes no difference whatever 
whether the purchaser does or does not obtain possession. The 
decree is satisfied by the sale of the property and the payment to 
the decree-holder of the money so realized. The auction-sale is 
complete when confirmed. It may be set aside for various reasons 
but failure to get possession by the auction-purchaser is not one of 
them and the validity of the sale does not depend on the 
purchaser getting possession. The purchaser does not get posses- 
sion by virtue of the decree. He gets possession by virtue of 
the sale. The application for delivery of possession is- one of 
the results of the execution of the decree after it has been 
executed but it does not relate to the execution of the decree. 

The expression ‘ which relates to the execution of the decree,’ 
means I think question which arises up to and concerns the actual 
execution which terminates with the confirmation of the sale and 
the paying of the money to the decree-holder, not to question which 
may arise after execution is complete and are really results of 
the execution. The further argument has been put forward that 
the decree-holder purchaser gets the property in lieu of* the money 
he is entitled to under the decree and hence until he is put in 
possession the decree has not been satisfied. | 

The argument is obviously a fallacious one. If it had any 
substance then on the failure of the decree-holder purchaser to 
get possession after his purchase he would be entitled to again 
execute the decree forthe amount he had paid for the purchased . 
property for his decree would then have to be considered as 
unsatisfied to that extent. T OM ! 

‘I need hardly say shat he cennot at least I have never heard 
iteven suggested that he could. 

He does not get the property as an equivalent to the amount 
of his degree for which the property was sold. As purchaser, he has 
to pay the purchase money which he does either in cash or by 
setting it off against the amount of his decree. 


Both the points on which this reference depends hayc -been 
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` dealt with by Banerji, J. in the case of Bhagwati v. Banwari (1). 


His judgment may be referred to for it would be difficult to im- 
prove on his reasoning and argument- 
A further argument has been put forward that rules 95 and 96, 


_ the rules relating to the delivery of possession find a place under 


order XXI which order he headed “ Execution of decree" and 


hence this must relate to the execution of the decree. 

I may point out that the’order is headed “ Execution of decrees 
and orders”, and not of decree only. 

On application under rule 95 and rule 96 the Court orders deli- 
very of possession to be made and this order the Court executes. 
If it were part of the execution of the decree no further order 
would be necessary. Hence the Court in putting a party in pos- 
session under rules 95, 96, 97, 98 is not executing the decree. 

I am of opinion that an application by the auction-purchaser to 
be put in possession does not relate to the execution, discharge 
or satisfaction of the decree and hence does not fall under 
section 47. 

Page, J: In this case the holder of a personal decree for 
money due under a mortgage having purchased certain immoveable 
property of the judgment-debtor at an auction sale held in execu- 
tion of the decree applied for delivery of possession under order 
21 rule 95. The first Court ordered that symbolical possession 
of the property should be given to the applicant under order 21 
rule 96 on the ground that only the maliki right in the said property 
passed on the sale. On appeal the Court held that the applicant 
was entitled to delivery of Aas possession, and an order was passed 
under order 21 rule 95. On a further appeal to the High Court 
a Division Bench (Cuming and B. B. Ghose, JJ.) has referred to the 
Full Court the following question, * whether an order passed on an 
application under order 2r rule 95 by an auction-purchaser who 
was the decree-holder is an order under section 47 of the Civil 
Procedure Code and appealable as such." Now, it is highly desira- 
ble that questions of practice and procedure should be settled and 
that this matter, which has been allowed to remain in a state of flux 
for more than thirty years, should now finally be determined. The 
High Courts in India have given inconsistent answers to the question 
propounded, and whereas the Madras High Court in Sandhu 
Taraguar v. Hussain Sahib (2) has expressed the opinion that it is 
definitely settled that from such an order an appeal will lie, the Patna 
High Court on the contrary is equally emphatic that an appeal does 


(1) (1908) J. L. R. 31 All.-82.(98, 99 and 100) (2) (1904) J. L. R. 38 Mad. 87 
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* * * * * * 
not lie, and that the Courts in India ought so to hold “ as if it 


were a settled cursus curiae”: Hast Abdul Gant v: Raja Ram (1) 
Thus the oracle has spoken both at Delphi and at Dodona, and it 
remains for this Court to determine to which voice it ought to 
harken. In Bombay the High Court has held that the answer to 
the question should be given in the affirmative : Sadashiv v Nara- 
yan (2) while in Allahabad by a majority of thrée Judges to two a 
Full Bench of the High Court has given an answer in the negative. 
Thus the views of other High Courts on the subject are 
sharply divided. Inthe Calcutta High Court also there has been 
a marked diversity of opinion, and the problem remains unsolved : 
Bhimal Das v. Musst. Ganesha Koer (3) ; Mahomed Mosraf v. 
Habil Mia (4); Sasi Bhusan Mookerjee v. Radha Nath Bose (s) 
Contra; Madhusudan Das v. Gobinda Pria (6); Ram Narain iv. 
Bandi Pershad (7) ; Hari Charan v. Monmohan (8). Indeed, two 
learned Judges (Brett and Stephens, JJ.) appear to have decided the 
question both ways. With such assistance as may be derived from 
opinions so diverse it is incumbent upon us therefore to put our own 
construction upon section 47, and order 21 of the Civil Procedure 
Code. From the terms of the section it is apparent that in order 
that an appeal should lie under section 47 it is necessary that the 
application should involve the determination of a question "relating 
to the execution, discharge or satisfaction of the decree", and that the 
question should . be one “arising between the parties to the suit in 
which the decree was passed, or their representatives.” 

Now “it is of the utmost importance that all objectiens to exe- 
cution sales should be disposed of as cheaply and as speedily as 
possible," Prosunno Kumar Sanyal v. Kali Das Sanyal (9); Sar 
dhari Lal v. Ambika Pershad (10), I think it is clear that the Legis- 
lature by enacting section 47 and order 21 intended that when 
persons had entered upon litigation the decree so far as possible 
should be worked outin the proceedings in which it was passed. 
It is to be observed that order 21 which is headed ^ execution of 
decrees and orders” includes not only rules.95 and 96 which pro- 
vide for delivery of possession of-the property sold under the decree, 
but also rules 97-103 which relate to and are headed “ resistance 
to delivery of possession to decree-holder or purchaser.” . It would 


.(1) (1986) 20 C. W. N. 829. . (2) (1911) I. L. R. 35 zd 452. 

(3) (1897) 1 C. W. N. 658. (4) (1904) 6 C. L. J. 

(s) (1914) 20 C. L. J. 432; 19 C. W. N. 335- (6) (1899) I. f. ‘R. ar Calc. 34. 
(7) (1904) L L- R- 31 Cale. 733- (8) (1913) 18 C. W. N. 

(9) (1892 L. R. rg I. A. 166. 

(10) (1888) I. L. R. 15 Calc. 521 ; L. R. 15 I. A. 123. 
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appear, therefore, that the legislature intended that the matters for 
which provision was made in rules 95-103 should be regarded as 
an integral part of the proceedings in execution of the decree. It is 
urged, however, on behalf of the appellant, that after the sale has 
become absolute under rule “92 the sale is complete, and inas- 
muchas an order for delivery of possession under rule 95, neces- 
sarly must be passéd after the sale has become absolute and a 
certificate has been granted ynder rule 94, such an order cannot 
relate to the execution. of the decree, for such an order in the 
language to be found in some of the cases could not in any way 
‘affect the decree’: Bhimal Das’ case (1); Makomed Mosraf’s 
case (2) supra. This contention is concisely put by Mookerjee, J. 
in Sts? Bhusan's case (3) (supra), where his Lordship observed that 
"jf the application was granted it could not give greater validity 
to the orderfor confirmation of sale than it possessed. On the 
other hand, if the application fot delivery of possession was refused 
it could not invalidate the sale.” With all due deference, however, 
in my opinion, this contention is not well founded. The validity of 
the sale is one thing, its completion is quite another, and I respect- 
fully agree with Stanley, C.J. when he expressed the view that “ so 
long as the land remain in the possession of the mortgagors the 
debt to the extent of the price cannot be said to have been satisfied. 
The fallacy of the argument advanced on behalf of the appellants 
lies, as it appears to me, in the assumption that on the grant of the 
certificate of sale the decree was completely ‘ executed and satisfi- 
ed," the decme was not I think satisfied so long as possession was 
withheld by the mortgagors from the decree-holder.” Bhagwat 
v. Banwari Lal (4): Madhusudan Das v. Gobinda | Pria (5) 
Supra at p. 37 ; Sariatoolla Molla v. Raj Kumar Roy (6). But 
even if it were held that the sale was complete without delivery 
of possession it would not avail the appellant, for in order to 
bring an application under rule 95 within the ambit of section 
47 it is not essential that delivery of possession should form an 
integral part of the sale, it is enough that the questions arising on 
such an application should relate to “the execution discharge or 
satisfaction of the decree." "That such questions do relate to the 
execution of the decree appears to me to be free from doubt for 
the two following, among other, sufficient reasons ; (I) Decause 


(1) (1897) 1 C. W. N. 658. : (2) (1904) C. L. J. 749. 
(3) (1914) 20 C. L. J. 433 ; 19 C. W. N. 8355. 
(4) (1908) I. L. R. 31 All. 82 (92). (5) (1899) I. L. R. 27 Calc. 34. 


(6) (1900) I. L. R. 27 Calc. 709. e 
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the benefit which a decree-holder who is also the purchaser at 
the execution sale will derive from executing the decree largely 
depends upon the nature and extent of the possession which he 
can obtain of the property that he has purchased. Until he has been 
given possession of the property that he has purchased at the exe- 
cution sale he has not fully secured the fruits of the decree, and 
therefore, “a proceeding in execution cannot *be said to be com- 
pleted (at least so faras a decree-holder is concerned) in a case 
of sale until he has obtained the proceeds and benefit of the 
sale held in execution of his decree, and the execution of his 
decree cannot be said to be satisfied until in the one case he has 
received the purchase money paid into Court, and in the 
other until he has been put into possession of the property of the. 
judgment-debtor which he has purchased," per Edge, C. J. and 
Blair J. in Moti Lal v. Makund Singh (x). (II) Because it is not 
every purchaser of property who is entitled to take advantage of 
the provisions of order 51 rules 95-98, but only those purchasers 
who have bought immoveable property at a sale held in execu- 
tion ofa decree. The Court would have no jurisdiction to enter- 
tain an application under rules 95-98 by a person who has 
purchased property by private treaty or at a sale unconnected 
with execution proceedings, for unless the sale was held in the 
course of or pursuant to execution proceedings it is clear from the 


terms of the rules that the purchaser would have no locus standi 
to prefer an application under rules 95-98. For these reasons, there- 
fore, I have no hesitation in holding that questions @rising in an 
application under rule 95 for the delivery of possession are ques- 
ions “relating to the execiftion discharge or satisfaction of the 
decree.” Iam also of opinion that questions arising in an applica- 
tion under rule 95 by a decree-holder or his representatives in 
interest against the judgment-debtor or his representatives in 
interest are questions “arising between the parties to the suit in 
which the decree. was passed or their representatives.” 


Now, it is common ground that a person who purchases pro-- 
perty sold'in execution Sf a decree derives his title to the property 
from the sale and not from the decree, whether the purchaser is 
the decree-holder or a transferee of the decree-holder’s interest in 
the decr@e, or a stranger to the'suit. Upon that footing the appel- 
lant contends*that questions which fall for determination in an 
application under rule 95 and the following rules do not arise 
between the parties to the suit or their representatives, for such an 


(1) (1897) J, L. R. 19 All. 477° , 
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application can only be made by a purchaser, the decree-holder ora  * 


transferee of a decree-holder's interest in the decree as such having ` 


no ocus standi to prefer an application under these rules see per 
Banerji J. in Ghulegm Shabbir v. Dwarka Prasad (1); and 
Bhagwati v. Banwari Lal (2); per Mookerjee J. in Sasi Bhusan 
Mookerjee’s case (3). Itis urged that in respect of such application 
a decree-holder must be taken to have shed his status as a 
party to the suit, and can be regarded only in the capacity of 
the purchaser of the property. I agree with Stanley, C. J., that 
“the recognition of such a dual personality in a decree-holder 
purchaser would be to introduce a strange and novel legal fiction 
into our jurisprudence." [Bhagwati v. Banwari Lal, (2), Supra 
at page 89]. Indeed such a contention appears to me to run 
counter to the object and effect of the sections and orders of the 
Code relating to execution. As I read the Code the object of 
section 47 was” “to provide for the speedy determination of any 
question between the decree-holder and the judgment-debtor 
should any still be left at such a late stage of the litigation between 
them. A decree-holder who has fought out his case, won his 
decree and carried it possibly into several Courts of appeal, and 
who elects to buy the property of his judgment-debtor which he 
has put up to auction, ought to be in a position to know all 
that need be known about the property. He had ample means 
in the suit and under the procedure which regulates execution to 
find out all that need be known. Itis to the interest of all that 
the litigation ‚should be put to an end to". [per Knox J. in 
Bhagwati’s ase (2) supra]. The legislature in section 47 has 
placed the representatives of the parties in the same position as the 
parties themselves, and the term “ representatives” in section 47 
must, in my opinion, be held to include persons who by assignment 
froma party or by operation of law have succeeded to the interest 
of that party in the decree, and 4woead that interest are bound by 
the-decree. ‘The intention of the legislature was that the parties 
and their representatives should be compelled to work out the 
decree in the proceedings in which it was passed, and ought not to 
be permitted to reagitate such matters by daunching forth into 
fresh litigation. It was urged that if such a view were to be upheld 
a decree-holder purchaser would suffer hardship, for whereas- a 
_ stranger to the suit who has purchased property that has beem sold 


(1) (1893) I. L. R. 18 All. 36. (2) (1908) 1. L. R. 31 All. 82 (89). 
(3) (1914) 19 C. W. N. 835 (838). A 
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at an execution sale, is not confined to an application under rul 
95, but may bring a suit for possession within 12 years (Art 
139 of Schedule I of the Limitation Act 1908) ; KZsEori Mohun \ 
Chunder (Nath (1) ; a decree-holder who ‘hes purchased at such 


'sale, and whose title is derived: from the same source as that of th 


stranger purchaser, must needs proceed under order 21 rule 9 
if he desires to obtain delivery of possession, and only has thre 
years within which he can make the application (Limitation A« 
Schedule I Art. 181). But the plea*of hardship in the circum 
stances cannot, I think, be sustained, for the decree-holder obtain 
ample compensation for this restriction upon his rights as 
purchaser in the speedy and* summary method by which hei 
enabled to secure possession of the property under order 21 rule 
95-103. ‘On the other hand, a stranger to the suit who has purcha: 
ed property at the execution sale is not, and ought not to be 
placed in part conditione with the parties to the suit-or their repre 
sentatives. He is not a party to the litigation and has no contre 
over it ; he is not bound by the decree ; and if the decree is varie 
or reversed after the sale what is that to him? His rights are no 
affected by a subsequent alteration in the decree, for “ dona fa 
purchasers who weie no parties to the decree which was then vali 
and in force have nothing to do further than to look t 
the decree and to the order of sale.” Zatn-u/-Abdin Khan v. Muhan 
mad Aghar Ali Khan (2) Itis because a purchaser who is no 
a" party to the suit is not concerned with the litigation in th 
course of which the sale has taken place that his action in rela 
tion to the purchase is not within the purview of the Code, am 
has not been brought within section 47. The object of the legis 
lature in enacting section 47 and the Rules in Or. 21 “ relatin 
to the execution discharge and satisfaction of the decree" was t 
provide a ready and inexpensive method by which a decree shoulk 
be worked out, and to restrict the power of the parties unduly 
to prolong the litigation. With such matters a stranger purchase: 
has no concern. 


, Now, it is not contended that after the execution sale ha: 
become absolute the decree-holder' ceases to be a party to th 
suit, and I can find no justification for refusing to recognize 
his real position as a party to the suit merely because he ha: 
himself purchased property sold in execution of a decree which he 
has obtained, for whether he purchases the property atthe execu: 
tion sale or does not do so in either case he remains in law and it 


(1) (1887) 1. L. R. 14 Calc. 644. . (2) (1887) L. R. 10 All. 166. 
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fact a party to the suit, and bound by the decree which has been ° Civi 


passed. 

In my opinion, both upon a true construction of section 47 and 
Order 21, and in accdrdance with the better opinion to be collected 
from the authorities the tontention of the appellant must be 
rejected : Prosunno Kumar Sanyals case (1) Supra; Ganopathy’s 
case (2); Dwar Buksh Sirkar v. Fatik Jali (3); Madhusudan v. 
` Gobinda Pria (4); Saxtatgolla Molla v. Raj Kumar Roy (s) ; 
Moti Lal v. Makund Singh (6); Kasinatha Ayyar v. Uthumansa 
Rowathan (7); Sadashiv v. Narayan (8). 

For these reasons I would answer the question propounded in 
in the affirmative. : | 

Chakravarti, J: The question referred to the Full Bench 
is as follows: “ Whether an order passed on an application under 
order XXI rule 95, Civil Procedure Code, by an auction-pur- 
chaser who was also the decree-holder, is an order under section 
41 of the Civil Procedure Code and appealable as such". 

The facts are stated in the order of reference and need not be 
restated. 

Section ,47 of the Code of Civil Procedure runs as follows : 
* All questions arising between the parties to the suit in which the 
decree was passed, or their representatives and relating to the 
execution, discharge or satisfaction of the decree, shall be deter- 
mined by the Court executing the decree and not by a seperate 
suit.” . 

In order tg arrive at a conclusion in this matter two questions 
arise : i 

rt: Isa proceeding under Order XXI, rule 93, Civil Proce- 
dure Code a proceeding “ relating to execution of the decree.” 

After a property is'sold in, execution, the Court occupying the 
position of the, vendor has to deliver possession of the property sold 
by it to the purchaser. This duty Court undertakes in order to 
complete the sale by which the money due to the decree-holder 
has been realised. These proceedings may not be strictly a part 
ofthe execution before realisation of the money due under the 
decree, but they certainly arise out of the execution of the decree 
and are therefore related to it. The rule 95 is in Order XXI 
which is comprised under the general heading in the Code as 


^ 


(1) (1892) I. L. R, 19 Cale. 683... (2) (1917) L, R. 45 l. A. 54- 
(3) (1898) I. L. R. 26 Cale. 250. (4) (1899) T. L. R. 27 Cale. 34. 
(5) (1900) 1l. L. R. 27 Calc. 709. (6) (1897) L. R. 19 All. 477. 


(7) (1901) I. L. R. 25 Mad. 529. * (8) (1911) I. L. R. 35 Bom. 452. 
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* Execution of decrees and orders.” When an application under rule 

95 is made in execution of a decree for possession of specific immo- 
veable property, the proceedings then not only relate to the decree 
but may also affect the decree itself. - m. : 

The divergence of views on this question is not only conined to 
this Court but there is 'd'singular concurrence in: that divergence 
amongst the various High Courts in India. The’ question really is 
a question of procedure and does not affect substantive rights. 
Strong and cogent arguments may be adduced“ on either side 
of the question. The case of Bhagwati v.^ Banwari (1) is an 
illustration of this view. Reading the elaborate and learned 
judgments of Sir J. Stanley and of Mr. Justice Banerji maintaining, 
the different views of the question, there are cogent -reasoné in 
support of the conclusions of both these learned Judges. ‘But the 
question being a question of procedure, I think we should not 
lightly disturb the view taken by this Court and followed fora 
long time unless such a view is inconsistent either with the lan- 
guage of the Code or of any authoritative judgment of the Judicial ` 
Committee of the Privy Council. 


The Judicial Committee have strongly insisted upon all ques- 
tions relating to execution being speedily disposed of under section 
47, Code of Civil Procedure : Prosunno v. Kali Das (2). 

It would be an unprofitable task to discuss all the cases on the 
point. I shall refer to two typical cases on each side so far as our 
Court is concerned. The view I take is supported by the case of 
Ram Narain Sahu v. Bandi Pershad (3) and the cse of Madhu- 
sudan Das v. Gobinda (4). lagrec with the reasons given, by the 
learned Judges in those cases. The contrary view was taken in 
the case of Sasi Bhusan Mookerjee v. Radha Nath. Bose (5). 
This case is important as it deals with both the points on which 
the answer to this reference depends. The other case is that of 
Bhimal Das v. Ganesha Koer x Some of the latter cases simply 
followed this case. 


In deciding the case of Sast Bhusan (s), the learned Judges 
refer to five cases namely, Umakanta v. Dino Nath (7); Kokil Singh 
v. Edal Singh (8) and Hira Lal Ghose v. Chundra Kanto’ Ghose (9) 


(1) (1908) I. L. R. 31 All. 82. (2) (1892) I. L. R. 19 Calc. 683. 
(3) 9904) I. L. R. 31 Calc. 737. (4) (1899) I. L. R. 27 Calc. 34. 
(5) (1914) 20 C. L. J. 433; 19 C W. N. 835 

(6) (1897) x C. W. N. 658. (7) (1900) I. L. R. 28 Calc. 4. 


(8) (1904) I. L. R. 31 Calc. 385. 
(5) (1899) I. L. R. 26 Calc. 539. 
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Nemaiv. Deno (1) and Rojoni v. Hossain Uddin (2) which have 
taken a contrary view and they refer to three cases. Bhimal v. 
Ganesha (3); Mahomed Mosraf v. Habil Mia (4) and Jagarnath 
v. Kartick Nath (5) Which support the view they took. It is’ quite 
clear however from the jutlgment that the learned Judges’ really 
followed? the judgment of Mr. Justice Banerji in. the case Baga- 
wati v. Banwari (6). I think there isa preponderance of autho- 
rity in this Court and Ido not think that the acceptance of the 
decision of Mr. Justice Banerji of the Allahabad High Court in 
any way satisfactorily settled the divergent views in this Court 
which we are now called upon to settle. 

The main argument relied on by the learned Judges in deciding 
asto why a decision in proceedings for delivery of possession can- 
not be held to decide a question relating to execution, is that “it 
does not affect the decree in the least”. It seems to me that a 
decision may well relate to execution of a decree although it might 
not affect the decree itself. The learned Judges however do not 
seem to be quite so strong in this view when they say “But let us 
assume that by some stretch of language the order for delivery of 
possession to the purchaser may be deemed an order relating to 
execution of the decree”. In these circumstances I think we 
ought to follow the other decisions of this Court which hold that 
a decision in proceedings for delivery of possession is a decision of 
a question relating to execution of the decree. 

Then as to the second question, that is, as to "whether the 
question rajsed is betweeen the parties to the suit". There is no 
doubt that an auction-purchaser at an auction sale has a character 
of his own distinct from that of either a decree-holder or a judg- 
ment-debtor. When therefore a question arises under rule 95 of 
of order XXI of the Code, then it may be well said that the auction- 
purchaser who is an outsider is not a party to the suit. The third 
party auction-purchaser was not connected with the decree in any 
way before his purchase and therefore stands ona different footing 
than either the decree-holder or the judgment-debtor. But in the 
present case the decree-holder is the auctjon-purchaser, and the 
simple question is, does he cease to be a party to the suit after he 
has made his purchase at the sale held in execution of his decree? 
So far as this question is concerned, I think there is a long series 
of decisions of this Court in which the distinction between the 

(1) (1898) 2 C. W. N. 691. 

(3) (1897) 1 C. W. N. 658. 

(5) (1900) 7 C. L. J. 436. ® 


(2) (1899) 4 C. W. N. 538. 
(4) (1904) 6, C. L. J. 749. 
(6) (1908) I. L. R. 31 All. 32. 
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* decree-holder auction-purchaser and a third party auction-purchaser 


has been well maintained. Bearing in mind the principle that all 
questions between the parties to the suit should be decided as 
speedily as possible, it appears to me that all questions as to the 
nature and extent of the property solel and the mode of delivery 
of possession of such property, when they arise between the ° decree- 
holder auction-purchaser and the judgment-debtor should be dis- 
posed, of by the executing Court. When, the decree-holder is the 
auction-purchaser no question of any inconvenience arises for he 
is a party to the suit, and being the decree-holder who brought the 
property to sale, he was well aware of the circumstances of the 
debtors and of the nature of the property which he put up for sale. 
A third party auction-purchaser is in a disadvantage in that respeet 
and it may not be possible or convenient for him to fight out the 
judgment-debtor in a summary proceeding before the executing 
Court. A long series of cases of this Court have recognised the 
distinction between a decree-holder auction-purchaser and a third 
party purchaser. i 


This view finds some support from the judgment of the Judicial 
Committee in the case of Ganopathy v. Krishnamachariar (1). 


I would therefore answer the question in the affirmative. 
'The following order was then passed by. 


N. R. Chatterjea, J: The result is that the appeal is. dismis- 
sed with costs- hearing fee, two gold mohurs in the Full Bench 
Reference and one gold mohur for the hearing before the Division 
Bench. 


A. T, M. Appeal dismissed. 


| (1) (1917) L. R. 45 I. A. 54. 
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Before Sir Charu Chunder Ghose, K: night, Judge, and 
* Mr. Justice Duval. 
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" i U 1926. 
d 
CORPORATJON OF CALCUTTA.* Fgnuary, 20. 
; pr, : w925. 
Calcutta Municipal Act (IU B. C. of 1923) Secs. 488, 386 (Ia), 537-~Applica- -— 
tion for withdrawal of prosecution by the Chief Executive Officer, Corpora- December, 22. 


entm 


tion of Calcutta— Criminal Procedure Code (Act V of 1898) Sec. 248  Suffi- 

cient grounds for withdrawal—Magistrate’s refusal to permit withdrawal — 

Magistrate's jurisdiction. 

In cases or proceedings by the Corporation, section 537 of the Calcutta Muni- 
cipal Act does not control the provisions of section 248 of the Code of Criminal 
Procedure. 


Section 537 of the Calcutta Municipal Act is merely an enabling section and 
the powers given thereunder to do the various acts specified therein can only be 
exercised in accordance with the provisions of the Code of Criminal Procedure. 

Though section 248 of the Code of Criminal Procedure enables a complainant 
at any time before a final order is passed by the Magistrate to apply to the Magis- 
trate for withdrawal, it gives no absolute power of withdrawal. Before a with- 
drawal can be permitted there must be sufficient grounds to the satisfaction of the 
Magistrate. : 

Merely because the Chief Executive Officer, Corporation of Calcutta, has applied 
for withdrawal of prosecution under section 537 of the Calcutta Municipal Act in 
a proceeding wWhder sections 488, 386 (la) the Magistrate is not bound to permit 
withdrawal and has jurisdiction to refuse it on sufficient grounds. ` 


Application for Revision under section 439 of the Code of 
Criminal Procedure. : 

Prosecution under sections 488, 386 I (a), Act III (B. C) of 1923. 

The material facts as given in the petitioner's application before 
the High Court are as follows : 

One P mortgaged a Soorkey Mill at 35-r Ballygunj Circular 
Road within Calcutta Municipality to the petitioner in August 1921 
Subsequently the agreement into which.the petitioner had entered 
for realisation of the loan having fallen through fox default of the 
payment of instalments, the petitioner to recoup his losses decided 
to work the Mill himself in January 1925 and he appligd to the 
Chief Executive Officer for alicense to work the Mill on the 2nd 


` *Criminal Revision No. 1079 of 1925 against tbe orders of N. -N. Gupta Esq. 
Muni cipal Magistrate, Calcutta, dated the sth and the 26th Novemher, 1925. 
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February 1925. The land whereon the Mill’ was located having 
been sold by its owner, the vendor asked the aforesaid P. to vacate 
the land as he wanted to build structures thereon. There being dis- 
putes and differences between P. and the newe owner, the petitioner 
severed all connection with the said Mill and the said P eventually 
took possession of the Mill about the middle of March :r925 and 
eventually sold the same to one S. ^ 


In June 1925, a prosecution was ,/aunched against the peti- 
tioner by the Corporation of Calcutta under section 488, 386 (I a) of 


. Act ITI (B. C.) of 1923 for using the premises No. 35-1 Ballygunj 


Circular Road on the 4th April 1:925 for manufacturing Soorkey 
without license for'1924-25. The case proceeded on. On the 28th 
October 1925, the petitioner made an application to the Ghief 
Executive Officer praying that he might be pleased to order the Dis- 
trict Health Officer to inspect the place personally and on his report 
to order th: aforesaid prosecution to be withdrawn, the Chief 
Executive Officer ordered the withdrawal of the prosecution on such 
report. Pursuant to that order the Sanitary Inspector (complainant) 
on behalf of the Corporation of Calcutta, put in a petition before the 
learned Municipal Magistrate on 5. 11. 25 which ran thus : “Under 


. orders from the Chief Executive Officer, the under-signed prays that 


the Court may be pleased to allow the withdrawal of the above case 
as the party has removed the Mill from the place.” This application 
was rejected by the Magistrate and the case was adjourned to the 
26th November, 1925. On this date the accused was absent and 
the Magistrate passed the following order: “Accused gbsent though 
he was directed to appear to-day. Issue warrant of arrest (bail, 
Rs. 500) for December 17th.” 

The petitioner then moved the High Court. 

Mr. Narendra Kumar Bose and Babu Sikhar Kumar Bose 
for the Petitioner. 

Babu Bhudhar Haldar for the Opposite Party. 

C. A. V. 

The judgment of the Court was as follows :— 

‘In this case a Rule was issued calling upon the Municipal Magis- 
trate of Calcutta and the Chief Executive Officer of the Corporation 
of Calcutta to show cause why the orders dated the 5th and the 
26th November, 1925, passed by the Municipal Magistrate, should 
not be Set aside and the case instituted against the petitioner allowed 
to be withdrawn. 

The facts, shortly stated, are as follows : - In or about the month 


of June, 1925, the Corporation of Calcutta prosecuted the petitioner 
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Sisir Kumar Mitter under sections 488, 386 (Ia) of the present 
Calcutta Municipal Act for using premises No. 35/1 Ballygunge 
Circular Road, for manufacturing surkki without a license for 1924— 
25. The case cameeon for hearing on the 26th January, 1925, 
when the examination of Dr. R. R. Bhattacharjee, Sanitary Inspector 
on behalf of the Corporation was proceeded with. After Dr. 
Bhattacharjee had been partially cross-examined, the case was 
adjourned to the gth July for further hearing. On the last mentioned 
date Dr. Bhatcharjee was further cross-examined and the hearing 
was adjourned to the 16th July. The next effective hearing was on 
the sth August, rg25, when the case for the Corporation was closed. 
On the 27th August, 1925, the accused made his statement to the 
Court. On the gth September, 1925, the accused called evidence 
in support of the defence. Evidence was closed on behalf of the 
defence on the rsth October, 1925, and the case thereafter stood 
over for arguments to be addressed to the Magistrate. A fresh 
adjournment was obtained by the pleader for the defence to enable 
him to prepare his argument and the hearing was fixed for the sth 
‘November, 1925. On the last mentioned date Dr. Bhattacharjee 
on behalf of the Corporation filed the following application before 
the Magistrate :— Under orders from the Chief Executive Officer, 
the undersigned prays that the Court may be pleased to allow the 
withdrawal of the above case, as the party has removed the mill 
from the place.” This application was rejected by the Magistrate 
on the same date and the hearing of the case was adjourned to. the 
26th November, :925. On this date the accused was absent and 
thereupon the Magistrate recorded the’ following order :— “Corpora- 
tion pleader says that in view of the defiant attitude of the accused 
at the trial, he leaves the matter in the hands of the Court. Accused 
absent though .he was directed to appear to-day. Issue warrant of 
arrest (bail Rs. 500) for December 17th.” 

Against the said orders of the 5th and the 26th November, 1925, 
the present Rule is directed and it is contended on behalf of the 
petitioner that inasmuch as the Chief Executive Officer had asked 
for the withdrawal of the case under section 537 of the Calcutta 
Municipal Act, the learned Magistrate oughé to have permitted the 
withdrawal of the prosecution and had no jürisdiction to pass the 
orders complained of. The argument is based on the suggestion 
that section 537 of the Calcutta Municipal Act controls in cases of 
prosecuton by the Corporation of Calcutta the provisions of section 
248 of the Code of Criminal Procedure. Section 537 of ‘the Calcutta 
Municipal Act runs as follows :~ 
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The Corporation may, __ 

(a) institute, defend or withdraw from legal proceedings under 
this Act or under any rule or by-law made thereunder; 

(b) Compound any offence against this Act or against any rule 
or by-law made thereunder which , under any enactment for the time 
being in force may lawfully be'compounded ; 

(c) Admit, compromise or withdraw any claim made under 
this Act or under any rule or by-law made thereunder ; and 

(d) Obtain such legal advice and assistance as they may 
from time to time think it necessary or expedient to obtain, for any 
of the purposes referred to in the foregoing clauses of this section, 
or for securing the lawful exercise or discharge of any power or duty 
vesting in or imposed upon the Corporation or any Municipal Officer 
or servant. S 

Section 248 of the Code of Criminal Procedure is as follows :— 

If a complainant, at any time before a final order is passed 
in any case under this Chapter, satisfies the Magistrate that there 
are sufficient grounds for permitting him to withdraw his complaint, 
the Magistrate may permit him to withdraw the same, and shall 
thereupon acquit the accused. 

It is argued on behalf of the petitioner that the Calcutta Munici- 
pal Act being an Act, later in point of time than the Code of 
Criminal Procedure and as the Bill which afterwards became the 
Calcutta Municipal Act of 1923 had been introduced inthe Bengal 
Legislative Council with the previous sanction of the Governor- 
General under the provisions of section 80 A of the Government of 
India Act, it must now be taken that the provisions of se@tion 248 of 
Code of Criminal Procedure had been modified in their applica- 
tion in cases of proceedings. instituted by the Corporation of Calcutta 
by the provisions of section 537 of the Calcutta Municipal Act. 
In answer to the present Rule the Chief Executive Officer of the 
Corporation through his learned vakil contended before us that 
section 248 of the Code of Criminal Procedure had not been 
affected as contended for on behalf of the petitioner and further 
that the Corporation did not now want to withdraw the case 
against the petitioner byt desired that the proceedings should be 
brought to their natural termination. 

It is perfectly true that the Calcutta Municipal Act is a piece of 
legislation which was introduced in the local legislature with the 
previous sanction of the Governor-General and that it is in point of 
time an Act later than the Code of Criminal Procedure, but it does 


by no means follow that the provisions of section 248 of the Code 
* 
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of Criminal Procedure have been affected or abrogated in cases or 
proceedings by the Corporation by the provisions of section 537 of 
the Calcutta Municipal Act. It is to be remembered that the 
Corporation is a cregture of statute and that specific power to 
institute, defend or withdraw, from legal proceedings was needed 
and had to be provided for under and by, the statute which 
called the Corporation into existence. Section 537 of the Calcutta 
Municipal Act as we read it, is merely an enabling section and the 
powers given thereunder to* do the various acts specified therein 
can in our opinion only be exercised in accordance with the provi- 
sions of the Code of Criminal Procedure. Section 248 of the Code 
of Criminal Procedure enables a complainant at any time before a 
final ‘order is passed by the Magistrate to apply to the Magistrate for 
withdrawal of a case ; it is only when he satisfies the Magistrate that 
there are sufficient grounds for permitting him to withdraw his com- 
plaint that such permission is granted. It follows therefore that 
there is no absolute power of withdrawal and that before a withdrawal 
can be permitted, there must be sufficient grounds to the satisfaction 
of the Magistrate. 

In.our opinion on the facts of this case there were abundant 
grounds entitling the Magistrate to refuse to permit the withdrawal 
of the case against the petitioner. The Magistrate was obviously 
right in declining to allow himself to be guided by the caprice of the 
complainant ; we have examined the record for ourselves and are 
satisfied that there are no grounds whatsoever, of:law or of fact, for 
our interference in this matter at the present stage. - 

The result therefore is that this Rule must stand discharged. 


D. K. R. | E Rule discharged. 
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UDAI PARKASH AND OTHERS. 
* 


d [On APPEAL FROM THE HICH Court oF JUDICATURE AT 
ALLAHABAD] 


Limitation —H.ndu Law—Foint family—Sale of ancestral property by managing 
member—Legal necessity—Antecedent debt-—Sale unquestioned by vendar!s 
eldest son—Suit by his younger sons—Limitation Act (1X of 1908), Secs. 7, 8. 


About the year 1900, H, managing member of a joint Hindu family, mort- 

_ gaged its ancestral property to G, arid later, with a view to redeeming this mort- 

gage, negotiated to sell the property to U for Rs. 13,000. The sale deed was 

" prepared, but before it could be executed, and D sued for, and was decreed his 

customary right of pre-emption of the property at the same figure, Rs. 13,000. 

Inthe meantime, during the pendency of the pre-emption suit, G's mortgage 

debt was paid off, and when ultimately the pre-emption sale was effectuated, 

` H, the vendor, executed a receipt for Rs. 13000, which included repayment 

of Rs. 1,400 due for money lent, with interest, on a promissory note by D 

about 1900. H appropriated the money received to his own use. His eldest 

son, however, on attaining majority, did not impugn the sale; but the 

younger sons in 1919 brought an action to set it aside. D contended that 

(l) the sale had been for good consideration, and for legal necessity, to pay 

off the antecedent debts on the mortgage and the promissorymote ; (2) the 

indifference or,acquiescence of the eldest son who succeeded to the father in 

the management ofthe family property bound and estopped the junior mem- 

bers of the family, and the younger son's action was barred under the 
Limitation Act, sections 7 and 8: 


V 


- Held (1) though the intended sale to U was for the purpose of paying off 
the antecedent mortgage-debt, the actual sale to D was not in fact intended or 
effectuated to discharge that or any other antecedent debt: Saku Ram 
Chandra v. Bhup Singh (1) distinguished ; (II) the eldest son's conduct did 
not estop or make time run against, the younger sons, and the construction 
put upon sections 7 and $ of the Limitation Act in Ganga Dayal v. Mani 
Rani (2) is preferable to that of Vigneswara v. Bapayya (3) or Doraisami v. 


Saluvan (4). 
Appeal from a decree dated the 3rd July 1922 of the High 


(1) (1917) L. R. 44 I. A. 126 3 LLR. 39 All. "437 3 26 C. Le j. te 
(2) (1908) I, L. R. 31 All. «156. (3) (1892) I. L. R. 16 Mad. 436. 
(4) (1912) I. L. R. 38 Mad. 148. 


e. 


* 
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Court (Grimwood Mears, C. J. and Piggott, J.) varying a decree of . l 


the Subordinate Judge, Meerut (P. K. Ray, Esq.) dated the 
6th August 1920. 

The facts ‘appear ’from the judgment of their Lordships. 

B. Dubé for the Appellant : The negotiations for the sale 


“to and the actual sale to D had the same effect, viz, discharge of 
a pre-existing debt, and it cannot be denied that the latter was for 


.. good consideration : Sahu Ram Chandra v. Bhup Singh. (1). 


Further, H’s eldest son by his conduct has shown that the 
sale was right and proper, and his attitude, as that of the manag- 
ing member of the family in succession to his father, the 
vendor, binds the other members of the family, including his 
yotnger brothers, and makes time run against them under the 
Limitation Act, sections 7 and 8. The High Court have naturally 
followed their own ruling on the interpretation of these sections in 
Ganga Dayal v. Maniram (2), but it is submitted the rulings of the 
Madras High Court in Vigneswara v. Bapayya (3) and Doratsamé v. 


_ Saluvan (4) are sounder and preferable. 


The Respondents were not represented. 
C. A. V, 


The judgment of the Board was delivered by 


Mr. Ameer Ali.  Thisisan ex parte appeal from a decree 
of the High Court at Allahabad dated the 3rd July, 1922, and 
arises out of a suit brought by the plaintiffs on the x4th Septem- 
ber, 1919, fora declaration that a sale effected by their father, 
Harbans Singh, in 1906, in favour of one Dalip Singh, was not 
justified by any such necessity as would validate the transaction 
against the other members of .the joint family of which Harbans 
Singh was the head. Dalip Singh’s interests have been acquired 
by the present appellant, Jawahir Singh. The Trial Judge held 
that the plaintiffs had not made out a sufficient case to invalidate 
the sale to Dalip Singh. He was also of opinion that the plaintiffs’ 
claims were barred by the Statute of Limitation (Act IX of 1908) 
as Fateh Singh, their eldest brother, had attained majority long 
ago and had not questioned the sale. Hè accordingly dismissed 
the plaintiffs! suit. 

On appeal to the High Court the learned Judges over-ruled 


- the plea ‘of limitation. They relied on the decisions of their own 


(1) (1917) L. R. 44 1. A. 126 ; I. L. R. 39 All. 437 ; 26 C. L. J. 1. 
(2) (1908) I. L. R. 31 All. 156. (3) (1892) I. L. R. 16 Mad, 436, 
(4) (1912) I. L. R. 38 Mad. 118; 2 
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Court Ganga Dayal v. Mani Ram (x) and differing from the view 
taken by the Madras High Court * on which the Subordinate 
Judge had rested his judgment, they held. that the conduct of 
Fateh Singh, the eldest brother, did not eaffect the undoubted 
rights of the plaintiffs. They also „held that, save and except 
Rupees 1,400, the defendant ' appellant had failed to establish 
that the consideration for the transfer of the property to Dalip 


‘Singh was for any such necessity as would make the transaction 


valid against the sons. They accordingly set aside the order of the 
First Court and made a decree in favour of the plaintiffs for reco- 
very of the property in suit, subject to their paying into Court 


' within three months from the date of their decree, for the benefit 


of the defendant, - Jawahir Singh, the sum of Rs. 31,400, They 
further directed that if payment should not be made within the 
prescribed period the suit should stand dismissed with costs 
throughout. l 

From this decree Jawahir Singh has appealed to His Majesty 


‘in Council. The same contentions that were urged in the High 


Court have been advanced before the Board. It becomes neces- 
sary, therefore, to set out some of the facts which have either been 
established or admitted in these proceedings. 

Harbans Singh, the father, at the time he sold the property 
to Dalip Singh, owned a moiety of the village of Shikohpur, in the 
District of Meerut. The property was admittedly ancestral, in 


. which his sons: were jointly entitled. ‘The family consisted of 


himself and three sons, the eldest of whom, Fateh Singh, is 
defendant No. 3. : ad 
Sometime in 1900 Harbans Singh became involved in debt, 


‘and he appears to have executed a mortgage of the property in 


favour of three money-lenders, Girwar Singh and two others. In 
order to discharge this debt Harbans Singh entered into negotia- 
tions with one Udai Singh for the sale of the family property. A 


“sale deed was actually drawn up in his favour for a consideration 
‘of Rs. 13,000. Thereupon Dalip Singh put forward a claim of pre- 
` emption in respect of the property that was going to be sold. His 


right òf pre-emption fas based on the village custom which, being 
questioned, came before the Court and was judicially affirmed. 


- The price of Rs. 13,000 was fixed for the joint family's moiety. 
i The pre-emption decree in favour of Dalip Singh bears date the 


(1) (1908) 1. L. R- 31 All. 156. 
* Vigneswara v. Bapayya, (1892) I. L. R., 16, Mad. i36; Doraisami v. 
Saluvan, (1912) T. L. R. 38 Mad. 118. : _ 


Vor. XLIII] PRIVY COUNCIL, 


27th of August, 1906. Dalip Singh, it is admitted, paid Rs. 13,000 
to Harbans Singh, which he unquestionably appropriated to his 
own use. It further appears that whilst the pre-emption suit was 
proceeding the debt tg Girwar Singh and the two other money- 
lenders was admittedly paid off. At the time of the pre-emption 
sale-Harbans Singh executed a receipt for Rs. 13,000, dated the 
tgth of December, x9o6, in favour of Dalip Singh, stating the 
particulars of the moneys received by him from Dalip Singh. 

_ As the learned -Judges eof the High Court point out, save and 
except the third item in the receipt relating to a promissory note 
for Rs. 1,000, dated 3oth March, 1904, executed by Harbans in 
favour of Dalip which, together with interest, amounted to Rs. 
1,400, it showed no consideration of an antecedent character so as 
to ‘make it binding on the sons. With reference to this part of 
the transaction the learned Judges say as follows :—- 

"What we are concerned with is the position of Dalip Singh, 
who deliberately took it upon himself to thrust himself into this 
matter by asserting his claim to pre-empt the sale. He, therefore, 
made himself liable for any legal consequences which might result 
from the fact that he was intermeddling with a sale contracted by 
a Hindu father who had minor sons living jointly with him. He 
handed over Rs, 2,000 to Harbans Singh in cash on December 
19th, 1906. He arranged with certain other persons to pay Har- 
bans Singh Rs. 5,000 more in cash and he gave Harbans Singh a 
mortgage of property of his own for Rs. 4,600, the consideration 
of which was set down as forming part of the Rs. 13,000 which he 
was bound tB pay under the decree in the pre-emption suit. "There 
remains only a small sum of Rs 1,400 which was set off against an 
antecedent debt,that is to say, against money previously advanced 
by Dalip Singh to Harbans Singh, not on the security of any alie- 
nation of joint family property in the hands of the latter, but on a 
simple promissory note. The date of this promissory note was 
more than 215 years prior to the execution of the receipt of Decem- 
ber roth, 1906. There seems no reason to doubt that there was 
real disassociation in fact as well as in point of time between the 
two transactions." ° 

It is contended that certain expressions used by their Lordships 
in the case of Saku Ram Chandra v. Bhup Singh (1) that debts 
contracted by the father “in order to raise money to pay off an 
antecedent debt" support the view that in the present case the 
sale to Dalip Singh was to pay off an “antecedent debt," viz., the 


(1) (1917) L. R. 44 I. A. 126 (133). 
* 
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money due to’ Girwar Singh and his associates. In their 
Lordships’ opinion-thé contention is wholly untenable ; as the High 
Court point out, the debt to Girwar and others had already been 
paid off : and no portion of the Rs. 13,000 which Harbans Singh 
réceived from Dalip Singh was applied fo its discharge. 

The doctrine of "antecedent debt” has been carried far enough ; 
if the present contention is acceded to, it would mean that a con 
tract for aloan which nevér was completed, to pay off a previous 
debt otherwise discharged, would bec®me “an aritecedent debt.” 

The contention is, on the face of it, absurd. . 

On the question of limitation their Lordships concur ith the 
High' Court. They are of opinion that- there is no substance in 
this appeal and that it should be dismissed ; but without costs, as 
there is no appearance on behalf of the respondents, and their 
Lordships will humbly advise His Majesty accordingly. 

H. S. L. Polak: Solicitor for the Appellant. 


A. de M. Appeal dismissed. 


PresEent.— Lord Shaw, Lord Phillimore, Str John Edge, Mr. Ameer 
Alt, and Lord Salvesen. 


SRI MIRZA RAJA SRI PUSHAVATI ALAKH® NARA- 
YAN GAJAPATIRAJ 


: à uU. 
SECRETARY ‘OF STATE FOR INDIA. 


[On APPEAL FROM THE Hicu COURT OF JUDICATURE AT Mapnas.] . 


Qunership—Submergence of land adjoining river—Subsequent Piühliarano 
thereof—Adjacent owner's claim thereto as accretion—Government appro- 
priation thereof—Levy of penal assessment Madras Land Encroachment 
Act (II of 1905), Secs. €, 3, 5, 6 and 16—Reduction into possession—Ryot- 
vari tenure-~Relinguishment-—Estoppel. 


A lanka, A, in a river was, since 1862, occupied and cultivated, under Govern- 
ment pattas, by ryots who paid assessment therefor. About 1880-1885, this 
lanka gradually disappeared through erosion and submergence, and payment of 
the Government assessment ceased. About 1894, a new lanka, B, of nearly the 
same area as A re-appeared on the site, and was taken possession of by the owner 


of the adjacent lanka, C, as an accretion theretó, and hê also" proceeded to grant 
a + 1 
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leases thereof to cultivators. After survey, the Government decided that it was 
a re-formation iz situ of the old submerged Janka, A, and notified to the owner 
of C of the levy of a penal assessment from him, under the Land Encroachment 
Act for his unauthorised occupation. He replied by instituting a suit 
for the declaration of flis title to tbe new Janka, alleging that he had been 
in possession thereof from its eformation, that the Government not having 
reduced it into possession, could not, in view of section 6 of the Act, levy penal 
assessment under sections, 8 and g ; that as the same site was let out in ryotwari 
tenure prior to the submergence, section (1) (e) excluded it from the operation 
of the Act. He also contended,before the Board, though noty before the lower 
Courts in India, that the assessment, if any, under the Act, was leviable only from 
persons (e.g. the lessees) in physical occupation of the land, and not from owners 
who had merely granted lease thereof bona fide believing it to be an accretion 
to his adjacent property : 

Held (1) the contention that assesment was, under the Act only leviable from 
persons in physical occupation of the land, was, in view of the appellant’s attitude 
throughout the proceedings, and the statements contained in his plaint, new, and 
. he was accordingly now estopped from raising it ; 

(2) the levy of the penal assessment under the Act was justified and proper 
as from the date the Act came into force, because (i) the cessation of the pay- 
ment of assessment after the submergence, the omission of the entries of the 
ryotwari holdings in Register, the cancellation of the land from the pattas, and 
the subsequent demand by the ryots for re-settlement of the re-formed land—all 
tended to show that the submerged land had been relinquished ; (ii) the claim of 
Government t: the re-formed land was not '*by escheat, resumption, or reversion”? 
within the meaning of section to of the Act to necessitate its being reduced into 
possession as a preliminary to the levy of assessment. 


Mere submergence of land held under ryotwari tenure does not infer a relin- 
quishment by the holder. He must, if he wishes to retain his right to the sub- 
merged land, cgntinue to pay year by year the assessment or rent due to Govern- 
ment. 

Appeal from a decree dated 18th March 1920 of the High Court 
(Sir A. Rahim, Ag. C. J., Ayling and Sheshagiri Ayyar, JJ.) which 
substantially affirmed the decree of the Subordinate Judge of Coca- 
nada (A. Raghunatha Rao, Esq.) dated the 31st December 
W1915. 

Appeal by the Plaintiff. — 

The facts are set forth in the judgment of their Lordships. 


W. H. Upjohn, K. C. K. V. L. Narisimham, and P. K. 
Subba Rao for the Appellant : The penal assessment is contrary to 
the Land Encroachment Act, for under sections 3 and 5 thereof 
only those in physical possession (e.g. lessees) of the land sre liable 
to it, and not the owner, who has granted leases of it in good faith 
believing it to be an accretion to his property. This is clear from 
the remedy provided by section 6 (T), vis. forfeiture and eviction, 
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which could hardly have been intended to be used against one 
occupying as owner. Further, the land being held by ryots under 
pattas, section 2 (1) (e) excluded it from the operation of the Act. 
These pattas had not been relinquished, and their lapse could not 
be presumed: Mazkar Rai v. Ramgat Singh (x); Arun Chandra 
Singh v. Kamini Kumar (2). Finally, section 16 applies the. Act 
only to lands “claimed by Government” and "reduced into posses- 
sion" by it. Like all penal statutes, this must be strictly con- 
strued. | " 

Z. de Gruyther, K. C. and K. Brown for the Respondent : 
The appellant's plaint and his conduct throughout the proceedings 
have been those of a person who admitted he was in possession ; 
the contention that heis not has now been raised for the first time 
and he should not now be allowed to avail himself of it. In any 


event, the Act applies to him ; Madathapu Ramayav. Secretary of > 
State (3). Again, relinquishment of the pattas by the ryots wasa ' 


matter of'evidence and inference, and the Courts had abundant mate- 
rial before them to conclude, as they did, that they had relinquished. 
Finally, land covered by water is presumed to be in the possession 
of the owner: Secretary of State v. Krishnamoni (4); Kumar 

Basanta Roy v. Secretary of State (s)... > 
C. A. V. 

The judgment of the Board was delivered by 

Lord Salvesen. This is an appeal from the High Court of Judi- 
cature at Madras, dated the 18th March, 1920, which substantially 
affirmed a decree in judgment dated grst December, r915, of 
the Subordinate Judge at Cocanada in a suit at thé instance of 
the appellant against the respondent. This suit arose out ofa 
dispute as to the ownership of a lanka in the river Godavari in 
the Province of Madras, the extent of which was estimated, at 
the commencement of the suit, at 247 acres. The appellant is the 
owner of large estates, including the village of Kotipalli, situated on 
the banks of that river. The respondent is the Secretary of 
State for India, represented by the Collector of Godavari. It is 
common ground that in 1862 there existed a lanka which was 
Government property, and for the cultivation of whieh pattas were 
issued by the Government of the day to ryots connected with the 
village of Sanapalli, which lies in the neighbourhood of Kotipalli. 


(1) (1396) I. L. R. 18 All, 290. 
(2) (1913) L. R. 41 I. A. 32 ; 19 C. L. J. 272 ; 1. L. R, 41 Calc. 683. 
(3) (1903) I. L. R. 27 Mad. 386. 
(4) (1902). L. R. ag I. A. 104 ; I. L. R, 29 Calc. 518. 
| (59) (1917) Le R. 44 I. A. 104 ; L. L. R. 44 Calc. 858 ; 25 C. L. J. 487. 
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This lanka was cultivated under these pattas for a number of years , P.C. 

thereafter, and the Government assessment was duly paid by the Heri 

cultivators. An example of such a patta has been produced in the -j eng NE 
ri Mirza Raja Sri 

present suit. It is dated in 1869, and indicates that erosion on a Pushavati Alakh | 

somewhat minute scale had already commenced to affect the area Narayan Gajapatiraj 

of the lands in question. Gradually the river encroached more and Secretary of State 

i i for India. 

more upon these lands until, some time between 1880 and 1885, 

the whole of the lands had been totally submerged. After some Zord Salvesen. 

years of total submergence a few lanka appeared in the river which, E 

by 1894, was of an area substantially the same as the lands in suit. e 

At that time one, Mudragada Nagayya, was a lessee of the Koti- 

palli Lanka, under a lease granted by the owner of the estate, now 

represented by the-appellant, the duration of which was to years 

from 1892. Nagayya took possession, of the re-formed lands as 

forming an accretion to the Kotipalli lankas and paid rent to the 

appellant for these lands as well as for those originally embraced in 

his lease, and cultivated, through sub-lessees of his own. He did 

not, however, do so without objection and, from 1897 onwards, 

petitions were presented by the ryots of the Government village 

of Sanapali complaining to the Government that the suit lands 

formed part of the old Sanapalli village, and requesting the Govern- 

ment to recover them from the appellant and grant them back 

to the royts. The Government directed a survey of the lands and, 

after a lengthy correspondence between the appellant and the 

Government, the latter claimed the suitlands as Government 

property. In 1911 the Government sent notices to the appellant 

under section 7 of the Madras Act LIT of 1905. These were follow- 

ed by a notice dated 3rd February, 1912, demanding payment of 

Rs. 74,971,86, representing the penalty and block rates for the 

years 1900 to 1911, during which the appellant was alleged to be in 

unauthorised occupation of the suit lands. 





On the 3oth July, x91:2, the appellant’s predecessor in title 
instituted the present suit. In this he prayed for a judgment 
declaring his right to the 247 acres already referred to and to all 
accretions that might be made thereto, and fora permanent injunc- Š 
tion against the Government restraining them from interfering with 
him in his ownership and enjoyment of the same by levying a penal 
assessment or by other steps. An immense amount of evidence was 
tendered at the trial, which it was stated occupied over sc*days of 
judicial time. The issue of fact which was responsible for most of 
the time occupied was whether the reformed lands.in question were 
an'accretion to the appellant's lands of Kotipalli or constituted a 
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re-formation f» sit of the lands which had been formerly cultivat- 
ed by the ryots of the Government. This issue of fact has been 
decided by both Courts against the appellant and is no longer in 
controversy. d 

The issues which still fall to be dealt with concern the legality 
of the penal assessment imposed on the appellant in 1911, and, as the 
case was presented to the Board, this assessment was challenged 
upon three grounds :— 


(r) That an assessment, whether penal or otherwise, can only 
be imposed under the terms of this Act on “ any person who shall 
unauthorisedly occupy any land which is the property of the 
Government." The appellant conceded that it must be now 
taken to be a fact that the land in suit is the property of 
Government and that it had been unauthorisedly occupied, but 
he maintained that the only persons upon whom the assess- 
ment could be levied were those in physical occupation of the 


land and not upon the owner of the estates of Koti- 


pali, who had merely granted leases of these lands under 
a bona fide belief that they formed accretions to his property. He 
founded this particularly upon section 6 (1), which makes the crops 
or other produce of the lands liable to forfeiture, which provision, he 
contended, could only be applicable to the actual cultivator and not 
to' the landlord who, by the very fact of granting a lease of the lands, 
had excluded himself from occupation. Whatever force there may 
be in this contention, their Lordships do not propose to express any 
opinion upon it. Their Lordships hold that this contgntion is not 
open to the appellant in view of his actings before and throughout 
the litigation. "The plaint contains the following passages :— 

* The lanka in dispute has been in possession and enjoyment of 
the plaintiff's predecessors and plaintiff for several years." 

and in Paragraph 8 the plaintiff also submits that :— 

* Madras Act III of 1905 is not retrospective in its operation and 
does not entitle the Government to recover assessment from the 
plaintiff, as he was in possession and occupation long prior to the 
coming into force of Madras Act III of 1905.” 

Not merely is there no reference to the construction which 
is now proposed to be put upon the Act in the plaint (which, indeed, 
in terms directly negatives the view now presented), but there is no 
trace of *he contention being tabled throughout the voluminous pro- 
ceedings in the Courts below. Even the appellant's case, although 
it is directed entirely to the legality of the penal assessment, does 
not contain a challenge of it upon this ground. There may have 
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been occasions when the Board have entertained an argumentona  , P.C. 

pure question of law, although it has not been presented in the 1926; 

lower Court, where all the facts on which the contention depended eua eee 
i ] od , . . Sri Mirza Raja Sri 

had been definitely asoertained, but the objection to doing soin Pushavati Alakh 

the present case goes very deep. The whole controversy» between Narayan Aapan 


the appellant’s predecessor and the Government which preceded the Secretary of State 
actual imposition of the penal assessment proceeded upon the E 
admission or the tacit assertion, of the appellant that he was in Zord Salvesen. 
occupation of the lands, or at*all events, that he took upon himself e 

the burden of vindicating the action of his own lessees or sub- e. 
lessees in cultivating it. Had this point been, at any time, mooted 

the Government would have had an opportunity of considering upon 

whom the notice of assessment which they ultimately sent ‘to the 

appellant should have been given, and upon whom the penal assess- 

ment should have been levied. After a period of nearly 25 years 

has elapsed between the date when the Government first definitely 

intimated their claim to the lands in suit, their Lordships are 

clearly of opinion that it is too late for the Board to entertain this 

contention. A litigant who has all along maintained a position in 

support of one, and in this case the more important, branch of his 

suit cannot be perníitted, when he fails upon this branch, to with- 

draw from the position and assert the contrary, more especially when 

he thereby places his opponent at a great disadvantage. There 

could be no clearer case for the application of the doctrine of 

estoppel owing to the conduct of the litigant. 


(2) The second ground of attack by the appellant is based 
upon section 2 (1) of the Madras Act III of 1905. By that section 
all lands, wherever situated, are thereby declared to be the property 
of the Government, subject to the large exceptions enumerated 
under five heads which expressly preserve private rights. The 
exception founded on is contained in sub-section (¢), which exempts 
from the operation of the clause all lands which are the property 
“of any person holding under ryotwari tenure . . . or in any 
way subject to the payment of land revenue direct to Government." 
‘The respondent conceded that, before the submergence of the lands 
in suit, they came within this exception.: Fle also conceded that, 
after a durkhast is made and a patta granted by Government, the 
interest of the ryot holding under this form of tenure is permanent, 
hereditary and transferable, that no ejectment at the instanc® of the 
Government is competent for arrears of rent, and that such arrears 
can only be recovered, asin the case of all Government revenue, 
by sale of the property held under this tenure. On the other hand, 
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it is common ground that the holder of land under ryotwari tenure’ 
is entitled, at any time, to relinquish it, and the Standing Orders 
of the Board of Revenue applicable to Madras contain elaborate 
provisions dealing with this particular king of tenure, and also 
with questions relating to the form of relinquishment, remission of 
rent and the like. 

The High Court have dealt very exhaustively with the 
numerous points which have been argued on the question whether 
the relinquishment by the ryots of*Sanapalli village who held 
the pattas before their respective lands became submerged can 
be inferred from the whole circumstances of the case, including 
a vast amount of documentary evidence. They drew the’ inference 
that it must be held as a fact that the ryots did relinquish 
their holdings (and thereby secured immunity from further 
assessment in respect of them) as and when the lands became 
submerged and no longer capable of cultivation, and that, when 
the lands were re-formed im si‘, they were the property of the 
Government and at their absolute disposal. Their Lordships agree 
with the reasoning of the High Court, and they will only 
summarise some of the considerations to which they attach most 
weight. 

Mere submergence of land held under ryotwari tenure does 
not infer a relinquishment by the holder. On the other hand, 
if he wishes to retain his right to the submerged lands on the 
offchance of their being re-formed iz siiu at some future date, 
he must continue to pay year by year the assessment or rent which 
is due to Government. There are instances referred to in the 
documentary evidence in which some of these ryots, whose lands 
were only partially eroded, continued-to do so and so` kept alive 
their rights, but, in the ordinary case, the poor cultivators’ interest 
is to relinquish the lands so as to escape paying the annual rent in 
the hope that, at a future date, should the lands be re-formed iz 
sifu, he may obtain a new tenure from the Government. On the 
other hand, according to the Standing Orders, all land for which 
a stipulated rent continues to be paid must be entered in the regis- 
ters which these ortlers prescribe. The registers contain not 
merely an enumeration ofall the lands in the district to which 
they apply in individual numbers, but they specify the acreage of 
the indévidual plots and also contain a record of the amount of 
rent leviable from each ryot in respect of the plot or plots he holds. 
In the:case of Sanapalli village it has been found by concurrent 
findings of the Courts below that, when the land in question 

. e 
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became submerged, it was not merely omitted from the ayacut or , P. C. 
acreage of the village, but also from the gudikat or rental roll. 1926. 


The submerged land was likewise struckout of the pattas which oi: Mirza Raja Sri 
constitute the evidente of title given to the holders under ryotwari  Pushavati Alakh. 

: os . . NarayanGajapatiraj 
tenure. These pattas are subject to revision from time to time when 


v. 
changes of circumstances occur ; thus, if part of the land to which Secretary of State 


ryot has right is eroded and relinquished by him, the rent correspond- m 
ing to the part relinquished is deducted from the rent previously paya- Pore SUNETE 
ble. In the case of the submerged lands the pattas appear to have been x 
surrendered and, at all events, not one of them has been produced. ° 


It is common ground that none of the ryots who held pattas of the 
lands prior to submersion has paid any rent to the Government on 
these lands. These circumstances support the inference that the 
ryots concerned relinquished their holdings, which had indeed, 
in the then existing circumstances, become valueless. The only possi- 
ble alternative is that we are to infer that the Government, from 
humanitarian motives, had remitted the rent due by the ryots. 
Such remissions are competent under the Standing Orders, but they 
can only be made by the authority of the Board of Revenue, 
and the inferior officials, including the Collector, have no power 
at their own instance to make them. No evidence is adduced of 
any such remission having been asked or having been granted 
spontaneously. Further, in the petitions presented to the Govern- 
ment in 1897 and onwards, although in one or two of them there 
are statements to the effect that the former ryots had not re- 
linquished their holdings, there was no claim ever made by any 
individual ryot to the effect that an identifiable portion of the 
re-formed lands was his property. On the contrary, the petitions 
, proceeded on the footing that it was the duty of the Government 
to recover the lands in the illegal occupation of the appellant and 
to re-settle them upon the ryots of the village of sanapalli without 
reference to the particular ryots who held the lands before the 
submergence. One suggested method of the Government so settling 
them was that the lands should be exposed to àuction so that 
thosé ryots of Sanapalli who were prepared to pay most for the lands 
would obtain pattas from Government at "the rents which they 
offered. The evidence to be derived from the petitions points to 
the ryots of Sanapalli village accepting the position that the 
Government was entitled to re-settle the lands, but urgfng that a 
preference should be given to the ryots of the village by whose 
inhabitants the lands had formerly been cultivated. A review of 
the whole facts disclosed by the evidence leads irresistibly to the 
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conclusion that the lands in suit on .their re-emergence 
from the river became once more the absolute: property of the 
Government both under the Madras Act III of 1905, and at com- 
mon law exactly as they had been in 1863 when the ryotwari 
tenures were first instituted. ' 

- (3) Lastly, it was maintained by the appellant that section 16 
of the Madras Land Encroachment Act HI of 1905 exempted the 
lands in question from its Setar The section is. in these 
terms :— d 

* Nothing in this Act shall icis to any lands claimed bs right 
of escheat resumption or reversion until such lands have been 
reduced into possession by Government." 

It was argued for the appellant that, as the lands had been 
throughout occupied by himself or his tenants, they had never 
been reduced into possession by the Government, and that they 
were lands "claimed by Government" within the meaning of the 
clause. Their Lordships are unable to take this view. They are 
clearly of opinion that these lands were not "claimed by Govern- 
ment" within the meaning of the section. Before submersion these 
lands were the property of the Government, subject only to the rights 
of the ryotwari tenures which they had created. The . moment these 
rights were relinquished by the ryots the Government were free to 
deal with them as they pleased. The effect of the relinquishment 
was to restore to the Government full freedem to dispose of what 
was originally their own. The appeal on this ground also fails. 
It is right to note that the apparent hardship of the appellant being 
subjected to a penal assessment in respect of the dnauthorised 
occupation of lands of which, on plausible grounds, he believed him- 
self to be the owner, has in this case been largely if not entirely 
obviated by the judgment of the High Court declaring the levy 
illegal for the years prior to the coming into force of the Madras 
Act III of 1905. This part of the judgment has not been challenged 
by either party. 

Their Lordships will therefore nabiy advise His Majesty that 
the decision of the High Court of Judicature at Madras 
should be affirmed and the appeal dismissed with costs to the 
respondent. 

H. S. L. Polak : Solicitor for Appellant. 

Solidior, India Office ; Solicitor for Respondent.. 
^. de M. - Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy, and Mr. Justice M. N. Mukerji. 


'" DEVENDRA NARAYAN MAJUMDAR AND OTHERS 


e. 
JHUMUR PRAMANIK.* 


Adverse possession--Landlord aitd tenant—Aliering character of possession 
—Encroachment—Claim for assessment of rent—Limitation Act (IX of 
1908), Sch HA Arta 130, 131. 


One euis into possession and having a lawful title to ditat cütnot. divest 
~ himself of that title by pretending that he had no title. 


One cannot alter the character of his possession, for instance possession as a co- 
sharer to that as the sole owner, by any secret intention in his mind: Corea v. 
Appuhamy (1). 

If a tenant is in adverse possession of the absolute interest for over 12 years, 
then the landlord’s right is completely extinguished. If a tenant is in adverse 
possession for such a period in respect only of a limited interest as*tenant, then 
whatever may be the effect of it on the question of the landlord’s right to Akas 
possession, a claim for assessment of rent will not be barred unless as provided 
for in article 130 or 131 schedule I of the Limitation Act. A suit to establish a 
right to assessment is governed by article 131. Limitation under this article does 
not run until there has been a proper demand and a refusal and mere exclusion 
from enjoyment does not cause time to run unless there has been refusalasa 
result of a demand properly made : Hem v. Atul (2). 


There i is a difference from one point of view between a case where the tenant 
asserts that the gand encroached upon by him isa part of an admitted tenancy 
and cases where the tenant sets up a rent-free title to the encroached land. The 
difference is that in onc case the assertion means that rent is being already paid 
for the land and so more rent is not payable, and in the other that no rent 
is payable. because the landlord is not entitled to realise any rent 
forthe land, Suits for assessment of rent-free lands are governed by article 130 
schedule T to the Limitation Act and have to be instituted within 12 years from the 
time when the right to assess the land first arises and this right may arise upon a 
distinct notice of the tenants claim to hold it rent-free. 


If the land be found as not included in the admitted tenancy, it is a case of 
encroachment or trespass by the tenant. In the case of encroachment the land- 
lord notwithstanding tenant's assertion to hold.the land'encroached upon as a part 


* Appeal from Appellate Decree No. 2207 of 1923, againstthe decree of Babü 
Satis Chandra Bose, Subordinate Judge of Pabna, dated the 8th May 1925, 
reversing that of Babu Sris Chandra LEA Munsiff 3rd Court ât Pabna, 
dated the 16th May 1922. 

(1) (1912) L. R. App. Cas. 230. 
(2) (1913) 19 C. L. J. 118 ; 19 C. W. N. 386. 
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of the admitted tenancy, 


may still have a right to have fair rent assessed 
for the land s i 


The mere fact that the tenant holds some land under the landlord is not suffi- 
cient to throw upon the landlord the burden of proving that in respect of any other 
land in the estate which the tenant may be found to bes in possession of, he has 
no right as a tenant, and that if the land in dispute does not lie contiguous to 
any lands of the admitted tenancy, the onus is. on the tenant to prove that it isa 
part thereof : Ram Monee v. Aleemoodeen.{t).. 


Appeal by the Plaintiff. 
“Suit for declaration of title.  . j 
The "material facts appear from the judgment. 


Mr. Atul Chandra R and Babu Radhika Ranjall Githa 
for the Appellant. 


Moulvi Nuruddin Ahmed for the Respondent. S j 
C. A. V, 
The o of the Court was delivered by 


Mukerji J, :— This appeal arises out of a suit in which the 
main reliefs claimed by the plaintiffs was the declaration of 
their title to some land in Khas Khamar right, the eviction 
of the defendant from the land or assessment of fair rent 
therefor, and other. incidental reliefs. The plaintiffs’ -case 
was that the land was recorded as being in the defendant’s 
possession ‘in "4aezgabheg" under the plaintiffs, that the 
defendant " used to deliver Jdarga-produce but set up his 


jote right for the first time . in r9r4 in a suit for recovery 


- of darga produce and on this denial of the plaintiffs right to óarga 


produce the suit was dismissed. The plaintiffs allegéd that since 
then the defendant was holding the land as a trespasser. The 
defence on the other hahd was that the defendant and hz 
ancestors had .jote - right to the land, that it formed part,of the 
defendant's tenancy under the plaintiffs and their co-sharers ata 
rental of Rs. 347375: that on partition the rental in the plaintiffs' 
share became Rs. 1 5-13-0 and that the plaintiffs were not entitled 
to any thing extra, for the land which was being held all along às 

a part of the. said tenancy. i 

The Munsif decreed the- suit EEA the plaintiffs khas: 
&hamar right and giving the plaintiffs &££as possession and mesne 


profits. MEL 
, The *Subordinate Judge that reversed that decision ad. TANE 
the suit holding that the defendant has succeeded in proving: that . 


(1) (1873) 20 W. R. 374* ws . m PR “er NU 25M uote Ee ur n 
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the land forms part of the defendant's admitted tenancy under the 
plaintiffs and their co-sharer. This finding of the Subordinate 
Judge rests upon the following conclusions at which he arrived 
rst, The Record of rights which was in favour of the plaintiffs 
does not raise any presumption as the entry therein was an un- 
authorised one : znd, The plaintiffs’ documentary evidence, viz. 
the Chitta Paitha and Jamabandi are full of serious discrepancies. 
suggesting that they were prepared with a sinister motive and are 
therefore utterly unreliable :,3rd, The onus is upon the plaintiffs 


to show that the defendant held the land in arga, and the plain-, 


tiffs have failed to prove that the deiendant or his predecessors 
ever gave 2a/ga crops for it, while on the other hand, the cir- 
cumstances admitted or proved made it highly probable that the 
deféndant’s case was true. The learned Judge was also of opinion that 
even if the plaintiffs! case was made out namely that the defendant 
was a ġargadar in respect of the land in suit, the present suit was 
barred both for assessment of rent and for eviction ofthe defen- 
dant as he has been asserting since 1305 that the land isa part of 
his admitted tenancy and no additional rent is payable thereof. 
Before dealing with the grounds of law upon which the learned 
Judge’s finding to the effect that the land forms part of the admitted 
tenancy of the defendant is challenged on behalf of the appellants, 
itis necessary to deal with the last of the aforesaid reasons given 
by the Subordinate Judge, for, if that reason is sound, no other 
question wil arise. The learned Subordinate Judge has observed 
thus in his judgment: “ The defendant wlth his ancestors have 
been in possession of the land as long as living memory runs and no 
witness speaks of the origin of the possession ; and at least from 
1905 he has asserted his right to it as appertaining to his admitted 
tenancy, and maintained his possession. So the plaintiffs’ 
right to has possession or to assessment of additional 
rent forit should be deemed to:be barred.” The appellants 
contend that if the defendant came upon the land as a dargadar, 
no assertion on his part of his right to hold itas a part of the fama 
admittedly held by him can bar the plaintiffs’ claim for kas 
possession or assessment of rent. In this behalf reliance has been 
placed first of all on the case of Corea v. Appukamy (x) in which 
Lord Macnaghten observed that one entering into possession and 
having a lawful title to enter, could not divest himself of that title 
by pretending that he had no title. To apply that principle to 
the present case it will have to be assumed that the defendant 
(1) (1912) L. R. App. Cas, 230. 
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Civit. in the present case hada title under which he could enter and 
1926. | Tremainonthe land, but that is not the plaintiffs' case here; as 
€ according to the plaintiffs the defendant was a 'éazgada? which 
Devendra Narayan i . 

Majumdar. word, as observed by the learned Subordinate Judge, is to be 

Ve æ + * * * * * * 
umur Pravaanile understood in the sense in which it is understood in the district, 
i . namely that it means a labourer enjoying half the produce. That 
Meri F | case is also an authority for the proposition that one cannot alter 
the character of .his possession, for instance possession as a co- 
: sharer to that as the sole owner, -by any secret intention in his mind. 


Here in the present'case there is no question of the defendant's 
occupation as a Jargadar being altered to that as a tenant by any 
secreL'intention, for the finding is that there has been an open asser- 
tion of.a right to hold the land as a part of the admitted tenancy. 
Nextly it is contended that if the defendant came upon the lánd 
lawfully as a dargadar and continued in possession no assertion of a 
right to hold it as a part of his admitted tenancy for any length of 
time would create a title in him to hold it otherwise than in accor- 
dance with the terms of the contract under which he came in. In 
support of this proposition reliance has been placed upon the cases 
of Beni Pershad Koeri v. Dudhnath Roy (1) ; Seskamma Shettati v. 
Chickaya Hegade (2); and Maharaja Birendra Kisore Mamikya 
Bahadur v. Fuljan Bibi (3). In the first of these cases it was held 
that the possession ofa tenant for life could not become adverse 
within the meaning of the Limitation Act by a mere notice from him 
that he was holding on a perpetual or hereditary tenure. The reason 
of the rule is that so long as he was entitled to hold as tenant for 
life, no suit could have been brought against him. In*the second 
case the same principle was held applicable to the case of a 
tenant from year to year or for a term of years or as mortgagee 
during the continuance of such relation as between him and his 
landlord.or his mortgagor respectively. In the third case it was 
laid down that while a contract of ‘tenancy is in force neither party 
can obtain a variation thereof even if he persists long enough in his 
assertion that one of the terms is otherwise than what it 
really is. It is not pretended on behalf of the plaintiffs that there 
was any contract in the present case under the terms of which the. 
defendant could hold ón inspite of the hostile assertion on his part. 
These principles in my opinion therefore cannot be of any assis- 
tance ‘to the plaintiffs. Ifthe land is found as not included in the 
admitted tenancy, it must bea case of encroachment or trespass 
(1) (1899) L: Re 26 1. A 2165 I; L. R. 27 Calc. 156. 
(2) (1902) I. L. R. 25 Mad. 507. (3) (1917) 25 C. L. J. 467. 


* 
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by the defendant. In such a case it is well-settled that if the 
tenant isin adverse possession of the absolute interest for over 
twelve years, then the landlord's right should be held to be com- 
pletely extigüished. Hf the tenant is in adverse possession for 
such a period in respect only ef a limited interest as tenant, then 
whatever may be the effect of it om the question of the landlord’s 
right to EZas possession a claim for assessment of rent will not be 
barred unless as provided for in article 130 or 131 of the Schedule to 
the Limitation Act. A suit to establish a right to assessment of rent 
is governed by article x3r. 

Limitation under this article does not run until there has been 
a proper demand and a refusal and mere exclusion from enjoyment 
doeg not cause time to run unless there has been refusal as a result 
of a demand properly made: Hem Chunder Chowdhury v. Atul 
Chunder Chakrabarti (1). There isa difference from one point of 
view between a case where the tenant asserts that the land encroach- 
ed upon by him is a part of an admitted tenancy and cases where the 
tenant sets up a rent-free titleto the encroached land of which 
Maharaja Birendra Ktsore Manikya Bahadur v, Laksmi (2) and 
Kali Mohan Tripura v. Maharaja Birendra Kisore Mantkya 
Bahadur (3), are typical instances and in which it has been held 
that where a tenant has for over twelve years asserted to the 
knowledge of the landlord that he is under no obligation to 
pay rent the claim to assessment of rent is barred. The difference 
is that in one case the assertion means that rent is being already 
paid for the land and so more rentis not payable, and in the other 
that no rent is payable because the landlord is not entitled to realise 
any rent for the land. Suits for assessment of rent-free lands are 
govenred by article 130 of the Limitation Act and have to be insti- 
tuted within twelve years from the time when the right to assess the 
land first arises and this right may arise upon a distinct notice of 
the tenant’s claim to hold it rent-free. The case which approaches 
nearest to the present.one is that of Zaran Chandra Ghose v. 
Ganendra Nath Roy (4). That was a case in which the plaintiff's 
case was that the defendant had encroached upon the plaintiff's Akas 
land and the prayer, as far as it can be made Out from the report, 
was to eject the defendant or failing in that to recover rent from 
him, and the defendant resisted the claim on the ground that he had 
occupied the holding for about twenty years as a part of his *idmit- 


(1) (1913) 19 C. L. J. 118 ; 19 C. W. N. 386. . 
(2) (1913) 22 C. L. J. 129.. (3) (1984) 22 C. L. J. 309. 
(4) (1911) 16 C. W. N. 235. e 
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ted jamas and that therefore he was not liable to pay any additional 
rent for the land much less to be evicted therefrom. It was found 
that more than twelve years before suit there was the assertion of 
this right by the defendant and that the deféndant had forcibly in 
assertion of his claim, appropriated the entire crops. from the land 
and thereafter continued in possession. Uunder these circumstances 
it was held that the plaintiff's right to &Zas possession or to recover 
rent was barred. It was not a claim for assessment of rent but 
to recover the share of the darga produce or possibly the price 
representing the same, and the facts found amounted to a refusal 
to deliver the éazga rent. In the present case I am unable to read 
the findings of the learned Subordinate Judge as involving findings 
which would invoke the operation of article x31 as a bar to, the 
plaintiffs claim for assessment of fair rent. Iam of opinion there- 
fore that if it is a case of encroachment by the defendant the plaintiff 
notwithstanding defendant's assertion to hold the land encroached 
upon as a part of the admitted tenancy may stil have a right 
to have fair rent assessed for the land. In this view it becomes 
necessary to consider the other grounds upon which the decision 
of the lower appellate Couxt is based. 

The fist ground urged in the appeal isto the effect that the 
learned Subordinate Judge is in error in holding that the finally 
published record of rights does not, in the circumstances of the case, 
raise any presumption in favour of the plaintiffs. This objection is 
certainly correct, but the defect in the judgment of the learned Judge 
in this respect is a mere matter of from and not of substance. The 
learned Judge has considered the circumstances connected with the 
entry and has found that the entry was an unauthorised one and, to 
put it shortly, was a wrong entry, as disclosed by the internal evi- 
dence relating to the proceedings as a result of which the éntry was 
made. What he should have done was to hold not that the pre- 
sumption did not arise but that it arose and was destroyed. There 
is therefore no substance in this ground. 

The second ground is to the effect that tbe learned Judge has 
wrongly placed the onus of proof on the defendant. On the ques- 
tion as to whether thé land was a part of the defendant's admitted 
tenancy the learned Judge observes as follows :— ''Now, no doubt 
ordinarily when the question is whether a particular plot of land 
admitfedly within the ambit of the landlord’s estate appertains to 
an admitted tenancy of a tenant, and that land js not contiguous to 
any admitted land of the tenancy the burden is on the defendant 
to prove his case. But in such cases the landlord. either does not 


* 
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admit the tenant's possession to the disputed land or alleges that 
the possession has been recent and wrongful. But here the posses- 
sion admittedly extended over several generations and the posses- 
sion was not wrongéul—it was rightful possession though the 
landlords allege that the defendant's right to possess or cultivate 
the land was different from his tenancy right, that it was a right 
derived from a arga contract. The landlords thus allege an afirma- 
tive fact, a arzga distinct from the tenancy and the defendant denies 
it. The defendant has litt opportunity of proving the negative, 
while thelandlord ought to have positive evidence to prove the 
fact" It is fairly well settled that the mere fact that the 
defendant holds some land under the plaintiffs would not be suff- 
cient to throw upon the plaintiffs the burden of proving that in res- 
pect of any other land in the estate which the defendant may be 
found to be in possession of, he has no right as a tenant, and that 
if the land in dispute does not lie contiguous to any lands of the 
admitted tenancy, the onvs is on the defendant to prove that it 
is a part thereof. This proposition has been laid down in a 
series of cases amongst which reference may be made to those 
of Ram Monee Mokharior v. Aleemoodeen (1); Raj Kishen 
Mookerjee v. Pearee Mohun Mookerjee (2) ; Batai Ahir v. Bhuggo- 


‘butty Koer (3), Sheodent Roy vw. Chowdhury Chatoorbhuj 


Roy (4); Nanda Lal Goswami v. Jajneswar Halder (5); and 
Protab Chandra Roy v. fudisthir Das (6). The facts mentioned 


‘by the learned Subordinate Judge as distinguishing the present 


case from this long line of cases, do not make any difference 
on the question of onus, but affect only-the question as to the 
quantum cf proof necessary to discharge it. The respon- 
dent however urges that the learned Subordinate Judge on 
a consideration of the defendant's evidence has held 
that the defendant’s case was highly probable and that this 
showed that he has not proceeded upon the view of onus that he 
has propounded in his judgment. I have read the judgment of the 
learned Judge over and over again and I think that although it 
cannot be said that a high degree of probability always satisfies the 
requirement of the definition of proof under section 3 of the 
Evidence Act, yet in view of the findings arrived at by the learned 
Judge on the relevant questions of fact in the present case it may be 
safely held that he was of opinion that the defendant had@ proved 
his case apart from the question of onus. 


(1) (1873) 20 W. R. 374. (2) (1873) 20 W. R. 421. 
(3) (1882) 11 C. L. R. 476. (4) (1894) 12 C. L. J. 


376. 
(5) (1901) 6 C. W. N. 105. e (6) 1914) 19 C. L. Je 408 ; 19 C. W. N. 143. 
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The effect of this finding is that the land is proved to have been 
included in the defendant's rent paying jote of Rs. 34-5-5 gds. 
If that is so it stands to reason that the defendant should not be 
called upon to pay any additional rent for it. df the land has been 
treated as otherwise in the partition as 4 result of which the plain- 
tiffs got the portion of the jama bearing a rental of Rs. 1 3-13. the 
defendant is not responsible for it, and it is only a matter of appor- 
tionment as between the plaintiffs and their co-sharers. It would be 
obviously unjust to pass a decree for Additional rent against the 
defendant and put him to the expense and harrassment of claiming 
an abatement from the plaintiff's co-sharers. 

I am accordingly of opinion that the appeal fails and should be 
dismissed with costs. 


A. T. M. Appeal dismissed. 


Before Mr. Justice Suhrawardy and Mr. Justice M. N. Mukerji. 


RAJA MANINDRA NARAIN ROY, SHEBAIT OF IDOL 
KRISHNA RAY JIU 


V. 


EXECUTORS TO THE ESTATE OF LATE BHUBAN 
CHANDRA BANDOPADHYAY AND OTHERS.* 


Limitation-—Limitation Act (IX of 1908), Sch. I. Arts. 134, 144—Alienation by 
Shebait--Adverse possession— Suit by succeeding Shebait—Case, authority of. 


. Where property has been acquired under an execution sale against a shebait 
and possession retained under it, a suit for possession by a succeeding shebait is 
barred either under article 134 or article 144 of schedule I to the Limitation Act 
and time runs either from the date of alienation or from the death of the aliena- 
ting shebait : Subbaiya Pandaram v. Mahamad Mustapha Maracayar (1) and 
Lal Chand Marwari v. Mahant Ramrup Giri (2) followed. Vidya Varuthi v. 
Balusami (3) distinguished. 


In the present case, if the time be considered at the latest to run from the 
death of the alienating shebait, the suit is barred under article 144, Schedule 
I to the Limitation Act. 


: 2 
A case is only an authority for the proposition it decides and not for any pro-. 
position that may seem to follow logically from it: Queen v. Leatham 4). 
*Appeal from Appellate Decree No. 2144 of 1923, against the decree of A. 
Henderson @E'sq, District Judge of Midnapur, reversing the decree of Babu 
Netai Charan Ghosh, Subordinate Judge, 2nd Court of Midnapur, dated the 16th 
September, 1921. 


(1) (1923) Le R. 501, A. 205 ; 40 C. Le J. 20. — (2) (1925) 43 C. Ls J. 249. 
(3) (1921) L. R. 48 I. A. 302 ; 1. L. R. 41 Mad. 831. (4) (1901) A. C. 495. 
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Appeal by the Plaintiff. 

Suit by Shebait for a declaration that the Deity had got /akheraj 
title to the lands in suit. 

v. 

The material facts appear from the judgment of Mr. Justice 
Mukerji, — ' 

Mr. Ram Chandra Mazumdar and Babu Annada Charan Karkun 
for the Appellant. 

Mr. Amarendra Nath Bose and Babu Apurba Charan Mukherji 
for the Respondent. , 

C. A. V. 


The judgments of the Court were as follows : 


*Mukerji, J. The plaintiff who is the appellant in this appeal 
sued as Shebait of a certain Deity fora declaration that the Deity 
has got Jakheraj title to the lands in suit. The suit was decreed 
by the Court of first instance but has been dismissed on appeal. 

The plaintiff's case was that the lands were dedicated to the deity 
by his ancestor Raja Rudranarain Roy but the defendants have 
got themselves recorded in the Settlement papers as the owners 
ofthe lands, and the said entry has thrown a cloud over the 
Deity's title to the lands. 

The case of the defendants was that the lands were the Nis- 
kar property of Raja Rudranarain Roy that the said Raja had never 
dedicated the lands to the Deity, but had mortgaged them to one 
Joynarain Maiti, and that their predecessors had purchased them at 
an auction-Sale in execution of the decree on the said mortgage 
and since then they or their predecessors have: been in possession 
thereof. 

The learned District Judge held in his judgment that the 
title of the Deity had been established but that it had been extin- 
guished by adverse possession on . the part of the defendants and 
their predecessors. In this view of the matter the learned District 
Judge dismissed the suit, He further observed in his judgment 
that as the plaintiff was out of possession he should have filed a 
suit for recovery of possession, and as ke did not do so but 
merely asked fora declaration of the title of the Deity to the 
landsa declaratory decree ought notto be given to him. 

The first contention of the appellant is that in arriving at 
his finding on the question of possession the learned Judge has 
omitted to take into consideration some of the materials which were 
relied upon in the judgment of the Court of first instance and has 
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proceeded upon a misconception of some of the facts. Many of 
‘the matters to which our attention was drawn in this respect are 
pieces of evidence or circumstances which it is difficult to say 
were overlooked or ignored by the learned Judge. And the 
matters which need be considered so far as. this ground is con- 
cerned are three in number. It is said in the first place that there 
ison therecord the evidence of D. W. 2 who states that the 
defendants had not been in possession of the lands for some 
time before the suit and if this evidenfe was taken into account 
the presumption afforded by the record of rights would be destroy- 
ed. The learned Judge has remarked in his judgment that 
the oral evidence cannot be taken to mean that the tenants are 
actually paying rent to the plaintiff. As the lands are rent payipg 
lands in the occupation of tenants, the passage in the deposition 
of the witness. can only mean that the defendants have not realized 
the rents for sometime, but that does not mean that the defendants 
were out of possession or that the plaintiff was receiving rent from 
the tenants. The learned Judge has referred to the fact that the 
tenants are siding with the plaintiff and that taking advantage of 
the dispute they are not paying rent to either of the parties. 
Nextly it is said that the learned Judge was in error in supposing 
that there was no objection on behalf of the plaintif when the 
names of the defendants’ predecessors were recorded in respect of 
the lands under the Land Registration Act after their purchase, 
What the learned Judge has observed in his judgment in this con- 
nection seems to us to be quite correct. He has remarked that 
there was a question as to whether these lands or Some other 
lands were purchased, but as only one property admittedly was 
purchased namely the property in suit, the registration of name 
must have been in reference to that property. He seems to us to 
have been right in observing that there was no objection as to the 
registration, for the only objection that was raised was as to the 
identity of the property in respect of which the names were to 
be registered. Lastly it is said that the learned Judge was wrong in 
15 the statement in connection with ‘the 
Thakbust survey shows* that the defendants’ predecessors were in 
possession of Chak No. 5 only and not of Chak No. 1 in which 
the lands in suit are situate. This argument is based on a mis- 
apprehemsion as we find that it is clear from the statement itself 
that Chak-No. 5 was carved out of Chak No. 1 which was a much 
larger area, and it contains 37 acres 3 roods of lands, which is 
approximately the area of ‘the land in suit. We think that the 
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learned Judge was right in the view that he has taken of.’ those. 


. materials to which reference has been made here and that 
no objection can be taken to the learned Judge’s finding that the 
presumption in favou» of the defendants which arises upon the 
record of rights has not been rebutted but, on the other hand, has 
been supported by other evidence. 


The next ground urged is a question of law. It is said that the. 


possession of the defendants has not run for a sufficient length of 
time to extinguish the plaintiffs title. 'To appreciate tliis conten- 
tion afew-dates need be noted. Raja Rudranarain the author of 
this endowment who created the debuttar and constituted himself 
the first Shebait died some 16 or 17 years before this suit. After 
him,his son Raja Bejoynarain became and acted as Shebait till his 
death in r914, when the plaintiff became the Shebait. The defen- 
dants’ predecessors purchased the lards' when Raja Rudranarain 
was alive. It is contended on behalf of the appellant that upon the 
aüthority ofthe decision of the Judicial Committee in the case of 
Vidyavaruthi Thirta v. Balusami Ayyar (x) possession’ of the 
defendants can only bé adverse from the death of the plaintiffs’ pre- 
decessor, that is to say from rgr4. It is said that there can be 
no distinction between a sale and a permanent lease, and the logi- 
cal effect of Vidya Varuthi’s case (1) would be to hold that each 
succeeding Shebait when he assumes office cah repudiate his prede- 
cessor's action or ratify it, and that therefore any possession 
acquired adversely to the preceding Shebait cannot enure to the 
benefit of the possessor when the next incumbent comes in ; but 
that the advent of a new Shebait gives a fresh start to such posses- 
sion. It is argued that the earlier decisions of the Judicial Com- 
mittee are no longer to be treated as good law and thatthe later 
decisions of the Board after Vidya Varuthi’s case (r) tend to 
establish this position. Iam ‘clearly of opinion that this conten- 
tion is not well-founded. ` . 

At the outset it should be observed thata case is only an 
authority for the proposition it decides arid not for any proposition 
that may seem to follow logically from it. [Q. V. Leatham (2)]. 
Vidya Varuthi’s case (1) was that of a permaifent lease granted by 
the head of á Muth. In that case it was held that the lessee has no 
adverse possession under Art. 144 of the Schedüle to the Limita- 
tion Act until the death of the head who granted the léase, and 
that if the lessee’s possession is consented to by the. succeeding 


(1) (1921) L. R. 48 I. A. 302 ; I. L. R. 44. Mad. 831. 
(2) (1901) A.C. 495. ^ ° 
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head that consent is referable to a new tenancy created by him, 

and there is no adverse possession until his, death. The reason 

given by their Lordships as to why the possession cannot be adverse 

until the death of the second head is that i$ is within his power 

to continue the tenancy during his life and if there is receipt of 
rent by him the proper inference is that the tenancy has been so 
continued and consequently the possession of the lessee never 

becomes adverse till his death. Possession of the lessee cannot be 
adverse so long as the tenancy continues and it is only if the tenancy 

comes to an end that the possession of the lessee becomes adverse. 

What room is there for the application of this principle in the case 
ofa sale? The character of the purchaser’s possession remains the 

same, whatever the succeeding Shebait may choose to do or not to, 
do. There is thus a radical difference between a sale and even a 
permanent lease in this respect. 

I propose now to refer some of the later decisions of thé Judicial 
Committee in this connection. In the case of Sudéatya Pandaram v. 
Mahamad Mustapha Maracayar (x) there was an endowment created 
in 1890 in respect of some immoveable property for some charit- 
able objects, and in 1898 a part of the property was sold in execu- 
tion of a decree against the son of the author of the endowment, 
who was the then trustee, for debts incurred by him. "The pur- 
chaser and some other persons who claimed under him were in 
possession since that date. In 1913 the grandson of the author of 
the endowment having been appointed trustee by. the District 
Judge sued the purchaser and the persons who claimed under him 
for possession of the purchased property. The case no doubt was 
one by a trustee and not a Shebait of a Deity, but when dealing with 
the conténtion that limitation runs afresh as each new trustee suc- 
ceeds to the office the Judicial Committee made the following 
observations which indicate the true scope of the rule laid down in 
Vidya Varuth?s case (2): “A further argument has been put 
forward to the effect that the period of limitation begins to run 
afresh as each new trustee succeeds to the office, and in support of 
that view reliance is placed on Zskwar Shyam Chand Jiu v. Ram 
Kanai Ghose (3), and Vidy Varuthi Thirtha v. Balusami Ayyar (2), 
but those authorities do not assist the appellant. In each case 
they relate to the effect of an attempt on the part of a trustee to 
dispose ef the property by a permanent mukurrari lease. This he 


(1) (1923) L. R. 50 1. A. 295 ; 40 C. L. J. 20. 
(2) (1921) L. R. 48 Ll. A. 302. 
(3) (1911) L. R. 38 I. A. 76 ; 1. L. R. 38 Cale. 526 ; 14 C. L. J. 238. 
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has no power to do, though he is at liberty to dispose of it during * 


the period of his life and a grant made for a longer period is good, 
but good only to the extent of his own life-interest. It follows, 
therefore, that possessien during his life is not adverse, and that 
upon his death the succeeding trustee would be at liberty to insti- 
tute proceedings to recover the estate and the statute would only 
run against him as from the time he assumed the office. Such an 
argument has no relation to the case where as here, property has 
been acquired under an exe@ution sale and possession retained 
under it. Their Lordships are therefore of opinion that this suit is 
barred either under Art. 134 or Art. 144 of Sch. I to the Indian 
Limitation Act.” Their Lordships further pointed out in that case 
that there is little difference in principle between a transfer under 
an adverse execution and a sale by a trustee and as it was not a 
transfer by the trustee himself for a valuable consideration article 
134 should be disregarded and article 144 governed the case. In 
the case of Natinapillai Marakayar v. Ramanathan Chettiar (1) which 
was the case of a permanent lease granted by a Shabait their Lord- 
ships of the Judicial Committee enunciated the proposition on 
reference to Vidya Varuthi’s case (2) and other cases on the point 
in these words: “In the case of a Shebait the grant by him in 
violation of his duty of an interest in endowed lands which he has 
not authority as Shebait to grant may possibly under some circums- 
tances be good as against himself by way of estoppel, but is not 
binding upon his successors. In a more recent decision of the 
Judicial Committee in Zakhand Marwari v. Mohant Ramrup 
Gir (3), which has not yet been reported the question of adverse 
possession in a case of this nature has been considered. In that 
case the properties of the Math were alienated by a Mahant who 
came into office in 1880 or shortly thereafter ; some were given in 
mortgage, others were sold outright. These alienations took place 
between the years 1880 and 1888, by which latter date the Mohant 
had denuded himself and the Math of all its endowments. So it 
came about that the properties in suit were in the exclusive posses- 
sion of the defendants or their predecessors in title as for absolute 
interests for periods exceeding onthe date of* the suits, in every 
instance, a term of 26 years of continuous duration”. In 1892 the 
Mohant made over the asshal to the plaintiff and left the place 
. for good and died thereafter, the date of his death being on@of the 
questions in dispute. The suits were commenced to recover the 
properties and one of the questions which arose in the suits was that 


(1) (1923) 1. L. R. 47 Mad. 337. (2) (1921) L. R. 48 I. A. 302, 
(3) (1925) Since reported. 43 C. If. J. 249. 
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- of limitation. Their Lordships observed in their judgment that the 


plaintiff would fail in the absence of evidence of the death of the 
Mohant having taken place within twelve years before the institution 
of the suits. Their Lordships were of opision that the Mohant 
had died in 1892 and so the suits were barred ; and then proceed- 
ed to observe as follows :—'* This disposes of the ‘case and it is 
unnecessary for their Lordships to deal with the important and 
‘difficult question whether here the statute did not commence to 
run in favour of the defendants from the dates of the wrongful 
alienations.of the properties or at all events from the date of his 
final abandonment of his office.of Bhagwan Gir and not only. from 
his death. Whether in other words, the case is governed by the 
decisions of which Damadar Das v. Lakkan Das (1) may be taken 
as the leading authority ; or by-the line of authority of whick 
Vidya Varuthi Thirtha wv. Balusami Ayyar (2) may be taken as 
typical. Their Lordships while not pronouncing upon it have given 
very careful consideration to this interesting and difficult question. 
Upon this they say no more than this, that they must not be taken 
to accept the view with reference to it propounded by the High 
Court. So far as they are concerned the question remains entirely 
open to be determined when it arises.” These observations’ 
clearly indicate that whatever may be said on the question whether 
adverse possession should run from the date of the alienations or 
the date of the final abandonment of office by the Mohant who made 
the alienation, there can be no question that in any event it would 
run from the date of that Mohant’s death. In the present case 
more than twelve years have admittedly expired sihce the death 
of Raja Rudranarain, and the learned Judge was right in holding 
that.the adverse possession of the defendants had run for a sufficient 
length of time to extinguish the plaintiff's title. 

The third contention of the appellant relates to the question of 
the maintainability of the suit and itis based upon a misconception 
as to the prayers in the plaint, it being urged that there was a conse- 
quential relief asked for in the shape of a prayer for correction of 
the entry in the record of rights. It appears however that this 
prayer, though contaimed in the plaint, was afterwards withdrawn 
and so in our opinion the learned District Judge was right in the 
view he has expressed with regard to this matter. 

The appealaccordingly fails and must be dismissed with costs. 

Suhrawardy, J. I agree. St 
A. T. Me Appeal dismissed. 


(1) (1910) L. R. 37 1. A. 147 ; I. L. R. 37 Calc. 885 ; 12 C. L, J. 1 10. 
(2) (1921) L, R. 48 1. A. 302 ; I. L. Req Mad. 831. 
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Before Mr. Justice Cuming, and Mr Justice Page. 


MIDNAPORE ZEMINDARY Co. Ltd. 
A 
'AMULÝA NATH ROY CHOWDHURY AND OTHERS." 


Appeal, if maintainable—Foint decree—Suit for joint possession—Death of one 
Of the plaintiffs respondents—Yo substitution of heirs—Order for abatement 
—Appeal, when abates— Test—Civil Procedure Code (Act V of- 1908), O. 4t 
R. 22. 


Per Curiam: When an appeal was preferred against a RA for joint posses- 
sion in a suit by three co-owners, whose shares were not defined in the plaint, 
and pne of the respondents died and his heirs were not substituted and the appeal 
against that deceased respondent was ordered to abate, the appeal cannot proceed 
in the absence of the heirs of the deceased plaintiff respondent : : Manindra v. 
Bhagaboti (1). 


Per Page : F Whether or not an appeal abates as against the deceased res. 
pondent only or as a whole, must” depend upon the. particular circumstances of 
each case ; the test to be applied being whether in the absence. of the respondent 
against whom the appeal has abated, the appeal can proceed : Raj Chunder v. 


Gangadas (2) 


Whether inany particular case the Court will add or refuse to add a party to 
an appeal under order 41 rule 22, isa matter which is left to the discretion of 
the Court. 

In the present case it was held that the Court would not be justified in exer- 
cising its discretion under Order 41 rule 22 of the Code in favour of the appellants 


as that would be acting in a manner wholly inconsistent with its own previous 
order. . =e 


" Appeal by the Defendants. 
Suit for declaration of plaintiffs Zakheraj title to lands. 


The material facts appear from the judgment. - 


Mr. U. N. Sen Gupta (Counsel) and Babu Probodh Kumar, 
Das for the Appellants. 


Mr. Brajendra Nath Chatterjee, Babus Biraj Mohan Mojumdar, 
Satindra- Nath Chowdhuri and ee C haran dd Minois for 
the Respondents. ° 


The judgments of the Court were as follows : 


* Appeals from Appellate Decree No. 250 of.1924, against the decree of 
Moulvi Osman Ali, Subordinate Judge of Nadia, dated the 29th June, 1923, 
reversing that of Babu Pranendra Narayan Chowdhury, Munsiff, 2nd Court 
of Kustia, dated the 19th April, 1922. : 

(1) (1925) 30 C. W. N. 45. 

(2) (1904) L. R. 31 l. A. 71 ; *l. L. R. 31. Calc. 487. 
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Cuming J: In the suits out of which these'two appeals Nos. 
249 and 250 have arisen the plaintiffs who were some three in 
number sued the defendants ‘the Midnapoye Zernindari Co., for a 
declaration of their lakheraj title and for recovery of ‘possession of 
the disputed lands on the -ground that these lands irt suit appertain 
to a certain Nishkar Mehal which they held and that they had been 


"dispossessed-by the defendants company ‘who have included some 
` plots of their lakheraj lands in the rentdands which the plaintiffs held 
under the defendants. The defendant had sued them for rent both 


of the rent land and the lakheraj land and so dispossessed them ; 
they therefore ‘sue for declaration of their title and recovery of 


possession. 
The defendants Company contested ihe suit and their case was 


.that the record-of-rights was in their favour, the plaintiffs had - no 


lakheraj title to the lands in suit and the case was barred by limi- 
tation. f 

The trial Court decided all the issues against the plaintifis and 
found among other findings that the suits were barred by limitation. 


"On appeal the judgment of the trial Court was reversed and the 


learned Subordinate Judge ordered that the suit be decreed, the 
plaintiffs lakheraj right to the lands in suit be declared, that they be 
confirmed in and do get possession of the same and that they do get 
their costs from the defendants. = 

The defendant Company preferred appeals to this Court and 
on appeals being called on-a preliminary objection was raised by the 
learned Advocate for the respondents so far as concerns the Appeal 
No. 250. The contention of the learned Advocate is that as one 
of the respondents in this appeal died during the pendency of the 
appeal, the appeal so far as he was concerned abated. The appellants 
applied to set aside the abatement and this application was rejected 
by this Court. .He.then contends that the suit was one for joint 
possession by the plaintiffs and that the present appeal is incom- 
petent in the absence-of one of the respondents. In-support of his 
contention he refers to-the case of Manindra Chandra Nandi v. 
Bhagabati Devi Chaudhurant (1) The facts of that case are, prac- 
tically indistinguishable from the facts of the present case. 

The learned Counsel who has appeared for the appellants con- 


‘tends tat the suit has abated only against one of the respondents 
‘and that it can proceed against the other respondents. and has not 
‘abated against them also. 


No doubt in view of order 22, rule 4 Code -of Civi oeir 
* T 


(1) (1925) 39 C. W. N. 45. 
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it cannot be said that the case has abated as against the remaining Civit 
respondents. But that is not the point. The point is whether the ^ * 556. 
appeal can proceed in the absence of the dead respondents without y; deena Zorn. 
the substitution of his heirs. The suit is by a number of co-sharers dary Co , Ltd. 
and their shares were not defined in the plaint. They sued for joint Auidlva Nath Roy 
possession and have obtainéd a decree for joint possession from Chowdhury. 
the Lower Appellate Court. Supposing for the sake of argument Cuming, 9. 
that the appeal succeeds and we make a decree in favour of the i 
appellants setting aside the decree of the Lower Appellate Court 
so far as concerns the respondents on the record such a decree 
would be incapable of execution, because the decree in favour of the 
heirs of the dead respondent has not been set aside and under that 
decree he should be entitled to possession. If therefore in such a 
cast we make a decree in favour of the appellants as against the 
respondents who are on the record there will be two conflicting 
decrees in existence. Therefore clearly the appeal cannot proceed 
in the absence of the heirs of the dead respondent and is therfore 
incompetent. 

The Appeal No. 250 is therefore dismissed with “costs. 


Page, J. I agree that each of these appeals should be dismiss- 
"ed. Idesire however to adda few observations with regard to 
Appeal No. 250. In that case the Lower Appellate Court has 
- found that the plaintiffs are three co-owners of certain Lakheraj 
lands. The defendants appellants contend that the lands are held 
by the plaintiffs as tenants under them. One of the plaintiffs 
respondents has died pending the appeal to this Court and inasmuch 
as his legal fepresentatives were not substituted in due time, and 
an application for leave to substitute his representatives was rejected 
the appeal as against that plaintiff has abated. The result is that 
in respect of one of the three co-owners of this Zakheraj land the 
decree of the Lower Court stands. The defendants contend, not- 
withstanding the abatement of the appeal as against the deceased 
co-plaintiff that they are entitled to proceed with the appeal as 
against the other two co-plaintiffs who have duly been made 
respondents, The learned Advocate on behalf of the appellants 
based his contention upon the terms of Ogder XXII, Rule 4 (3) 
which provides that “where within the time limited by law no 
application is made under Rule 1 the suit shall abate as against 
the deceased defendant.” ‘This Rule applies alike toa defendant 
and to a respondent, (Order XXII, Rule rr) The learned Advo- 
cate contends that on a true ‘construction of Sub-Rule 3 in cir- 
cumstances such as those obtaining in these proceedings the appeal 
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abates only as against the deceased respondent. He pointed out 
that the words “as against the deceased defendant” were not 
contained in ‘the corresponding section 368 of the Code of 1882. 
In my opinion, that is not the meaning and effect of this sub-rule. 
Whether or not the appeal abates as against the deceased respon- 
dent only or as a whole must depend upon the particular 
circumstances of each case the test to be applied being whether 
in the absence of the respondent against whom the appeal has, 
abated, the appeal can proceed ; Raj eChunder Sen v. Gangadas 
Seal (1), Now, if the appellants were to succeed;in this appeal as 
against the two respondents on the record the result would be that 
whereas the lands in suit must be taken under the decree of the 
Lower Subordinate Court to be Lakheraj lands belonging to the 
co-owners in so far as the deceased plaintiff was concerned, under 
the decree of the High Court the lands would be held not to be 
Lakheraj lands as against the other two co-owners who failed in the 
appeal. The creation of a situation so strange and anomalous 
ought not to be permitted, and in circumstances suth as those 
which prevail in this case, I am of opinion that the appeal cannot 
proceed in the absence of the representatives of the deceased plain- 
tiff respondent.; see Kalt Dayal Bhattacharya v. Nagendra Nath 
Pakrashi (2) ; Manindra Chandra Nandiv. Bhagabatl ` Debi (3) 
The learned Advocate for the appellants further contended that 
if the appeal was not competent unless the legal representatives of 
the deceased plaintiff were on the record, the Court was entitled and 
in the circumstances ought to add the legal representative of the 
deceased plaintiff as a respondent under order XLI, ruleez2. Whether 
in any particular case the Court will add or refused to add a party to 
an appeal under Order XLI, rule 22, is a matter which is left to 
the discretion of the Court. In this case lam of opinion that the 
Court would not be justified in exercising its discretion under 
Order XLI, Rule 22 in favour of the appellants for this among 
other sufficient reasons that if the Court were to. allow the appel- 
lant to'add the representative of the deceased plaintiff as a party 
to the appeal the Court would: be acting in a manner wholly 
inconsistent with its oyn previous order by which the application 
of the appellants for the substitution of the representative of the 
deceased plaintiff as a respondent was rejected upon the ground 
that the appellants had neglected to apply for substitution within 


m (1) (1904). L. R. 31 I. A 71 ; I. L. R. 31 Cale. 487. 
" (a) (1919) 30 C. L. J. 217 5 24 C. W. N. 44. 
(3) (1925) 30 C. W. N. 45. 


Vor. XLIII.) ' ^ HIGH COURT. 


the time provided in that behalf, and had not been able to satisfy 
the Court that there was any sufficient ground for an extension of 
time being granted, [see the observations of Mookerjee and 
Panton JJ. in Kali Daya?s case (1) at page 49]. In these circums- 
tances, in my Spiuon, both the appeals must‘be dismissed. 


A. T. M. i l Appeal dismissed. 


(1) (1919); 30 C. L. J. 217 ; 24 C. W. N. 44 (49). 


ORIGINAL CIVIL. 
Before Sir Charu Chunder Ghose, Knight, Judge. 


. UPENDRA NATH BRAHMACHARI AND OTHERS 
» P. f. 
THE UNION DRUG CO., LTD.* : 


Injunction~—Temporary injunction, when granted—Faucy name—‘Urea Stiba- 
, mine! —Get-up, if similar— Evidence. 


If an article can be denoted by a proper dad adve-- name, but fhe person 
inventing or discovering it chooses to describe the article by.a fancy name-and 
manufactures and sells the same under that fancy name, others are not to a i 
priate that name. 


In the present case the word ‘Urea Stibamine’ is not a descriptive word and 
has no chemical meaning. It is in fact and in truth a fancy or an invented word 
and the particular antimony compound which has come to be known in the trade 
as Urea Stibamine has in fact a proper scientific and descriptive name. That being 
so, the plaintiff has right in respect of the name ‘Urea Stibamine' á 


1n deciding whether one get-up is similar to another or is calculated to deceive 
purchasers into believing-that they are purchasing the article of the other, one 
must remember the class of persons who are purchasers of the article in question. 


Instances of actual deception need not be proved 


ifthe Court is otherwise 
satisfied of the probability.of deception. . 


e- 
~ While the Judge must not: surrender his own independent judgment to any 


witness whatsoever, he must at the same time, in order to arrive at a proper con 


clusion not disregard the evidence adduced i in the particular case : _, Iniperiol 
Tobacco Co. v. Atlantic Tobacco Co. a) 


Loan in Ciyil Suit No. 460 of i935. 
(1) (1924) 40 C. L. J. 230 (232). 
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2 


CIvIL. In granting a temporary injunction, the Court has to see whether a prima facte 
1926 e case for a temporary injunction has been made out by the plaintiff and whether the 
BR balance of convenience requires that the Court should grant a temporary injunc- 


Upendra Nath tion against the defendant till the final determination of the suit. 
Brahmachari. AN . 
2. Application for temporary injunction by the Plaintiff. 

The Union Drug . 
Co., Ltd. The material facts appear from the judgments. 


Sir B. C. Mitter, Messrs. N. N. Sirtar, A. K. Roy, S. R. Das 
and S. C. Mitter for the Plaintiffs. 


e Messrs. J. Langford James, B. A. Ghose, W. W. K. Page 
and &. C. Ghose for the Defendants. 
C. A. V. 
The judgment of the Court was delivered by. 

Nisus C. C. Ghose, J. Thisisa rule granted by my learned brother 
Mer: Mr. Justice Gregory calling upon the defendant company to show 
cause why an injunction. should not be awarded against them res- 
training them, their servants and agents, until the determination of 

this suit, from using the name “Urea Stibamine” and selling 

an antimony compound manufactured by them under the said 

name, and from selling or offering or exposing or advertising for 

sale, or procuring to be sold the said compound under the name 

of “Urea Stibamine" and or with a get-up calculated and likely to 

deceive the public into thinking that the said compound is of the 

manufacture of the said plaintiff Upendranath Brahmachari and or 

from in any manner passing off their goods as those of the 

plaintiffs. This rule came on for hearing before me on the 15th, 16th 

and 17th days of March, when after hearing Counsel on both 

sides I reserved judgment until this morning. * 

The facts giving rise to the present litigation and to the applica- 
tion on which the present rule wasissued as faras I can make out 
from the affidavit with their annexures used before me and from 
what has been opened before me by learned Counsel on both sides 
are shortly stated, as follows: The plaintif Dr. Upendranath 
Brahmachari, who is a well-known and distinguished medical prac- 
titioner in Calcutta, has since 1913 ‘been engaged in researches for 
discovering a cure for Kala-azar. The introduction ofa successful 
treatment for Kala-azar is a matter of the first importance to the 
province of Assam and Bengal where Kala-azar is largely prevalent, 
and it is said that Dr. Brahmachari discovered in 1921 an antimony 
compousd for the treatment of Kala-azar. It appears that the firm 
of Von*Heyden of Dresden had previously prepared and placed on 
the market an aromatic compound of aritimony, namely sodium 
para-acetyl-amino-pheny! stibiate, This compound had first been 


e 
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used in Italy by Caronia (t9t6) and later by Spagnolio (1920). ^" Civil. 


Their results had been promising but by no means abso- 1926. 
lutely convincing. It was tried in England by Manson-Bahr Upendra Nath 
who used it in one case of Kala-azar and reported favourably Brahmachari 
on it. In the same year Mackie (xg2r) obtained supplies of this he Union Dawe 
compound from Messrs. Allen and Hanbury’ Ltd, through Co., Ltd. l 
. whom it had been placed on the market under the trade name of ©, C, Ghose, S. 
* Stibenyl.” The results however were not encouraging ; it was Ev 


about this time (1921) that Dr. Brahmachari, who as stated above 
had been working for some time past on the antimony compounds, 
produced and tested a number of aromatic compounds of antimony 
and with some of them he obtained good results ; he reported that 
with the compound which he had named * Urea Stibamine" his 
results were exceptionally good. 

He treated a number of cases with this substance in 1921 and 
reported the results of the treatment of eight cases in the Indian 
Journal of Medical Research, edited among others by the Director- 
General Indian Medical Service, for October 1922. About the 
beginning of the year 1923 Dr. Brahmachari arranged to produce 
* Urea Stibamine" on å large scale and was able to supply it to 
other workers for trial. Major Short, who is a member of the 
Kala-azar Commission, tried it ina number of cases in Shillong 
and reported very favourably. Other workers whose letters are 
set out as annexures to the petition of Dr. Brahmachari, gave to 
this new cure “ Urea Stibamine" an extensive trial and reported 
favourably n this particular antimony compound. It was now 
(1923-24) quite clear that a number of cases of Kala-azar that had 
been treated with “ Urea Stibamine” were recovering much more 
rapidly and with less treatment than would have been necessary 
had they been treated with antimony tartrates. Dr. Brahmachari 
states that he invented and coined the name of “ Urea Stibamine” 
for the purposes of his business of manufacture and sale of the said 
antimony compound and has all along used the name. He states 
further that the antimony compound manufactured and sold by him 
is well known to the public generally by the name of “ Urea Stiba- 
mine” and is in deed asked for by the public under that name. He 
states also that the said name of “Urea Stibamine” used in con- 
nexion with the said antimony compound for the treatment of 
Kala-azar is always understood by the public generally to mean and 
refer to the antimony compound manufactured and sold by him. 
Since 1923 Messrs, Bathgate and Co. have been and. are.acting ag 
sole distributors in the market of Dr. Bramachari's antimony com- 
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pound for the treatment of Kala-azar Mr. Lunan, who is a partner in 
the firm of Messrs. Bathgate & Co., states as follows: “That I 
say that the plaintiff’s aforesaid antimony compound has an extensive 
sale inand outside Bengal and has acquired a great reputation in 
the market and it is well-known under the name of {‘Urea Stiba- 
mine” and is asked for by the public under the said name. That I 
say that as sole distributor in the market of the plaintiffs anti- 
mony compound I have since 1913 been, and am still receiving orders 
from all parts of India for the supply of the plaintiffs’ antimony com- 
pound. In all such orders the words ‘Urea Stibamine are used and I 
say that in ‘the market the words ‘Urea Stibamine’ have come 
to mean the antimony compound manufactured and sold by the 


plaintiff Upendra Nath Brahmachari.” 

It appears that Dr. Brahmachari submitted in 1920 an applica- 
tion to the Indian Research Fund Association for a grant-in-aid 
to enable him to continue his research work and that as a result 
of his application he received a certain amount of financial assis- 
tance from the said Association on the understanding that he would 
publish the results of his researches in the Indian Journal of Medi- 
cal Research. This is clear from Dr. Brahmachari’s affidavit of the 
March 8, 1926 and from a copy of a letter dated February 27, 1926 
from the Secretary of the Governing Body of the Indian Research - 
Fund Association to the address of the defendant company set out 
in the affidavit of Hari Pada Bhattacharji of the March 2, 1926. As 
indicated above, Dr. Brahmachari published the results of his 
researches in the said journal in October 1922. Ferther papers 
embodying the results of his later researches were also published 
by him in October 1924 and July 1925 in the said journal These 
papers are all annexed to the affidavit of Haripada Bhattacharji and 
they indicate clearly as far as one can make out that the pentavalent 
antimony compound known as “ Urea Stibamine” has come to 
stay. Dr. Brahmachari's formula for “ Urea Stibamine” is set out on 
page, 508 of the Indian Journal of Medical Research for October 
1922. He states (I am obliged to refer to these matter for reasons 
which will be apparent later on) that the starting material in the 
preparation of the antimony compound known as “Urea Stibamine” 
is acetyl-pamino-phenyl-stibinic acid. The Sodium Salt of this 
compound is sometimes known as stibaceti n. Derivatives of this 
compound were prepared allied to those of parsanalic acid. Dr. 
Brahmachari goes on to add as follows :“ Acetyl-p-amin phenyl- 
stibinic acid, CH3CONH. C6H4 SbO. (OH)2 was prepared in my 
laboratory by the action of sodium amtimonite upon diazo-solution 


r 
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in a way somewhat analogous to Bart's reaction. By diluting the 


sodium antimonite solution it was found that the yield was greater ° 


than that obtained by following the method described in Morgan's 
work on Organic Compounds of Arsenic and Antimony, which is the 
method of Von Heyden. This compound yields on hydrolysis 
4-amino-phenyl-stibinic acid. The sodium salt of this acid is the an- 
timony analogue of dtoxyl For the sake of simplicity I have called 


this sodium salt SQ aaa “Stibamine” from its 
i ONa. 


analogy to the corresponding salt of arsenic which is also known as 
arsamine. Stibamine as prepared in my laboratory is an amorphous 
powder fairly soluble in water. Its solution must be perfectly neutral. 
The presence of alkali or acid in its solution helps its decomposi- 
tion. The solution should be freshly prepared immediately before 
use. Composition : 

Calculated for C6H703NSb Na, Sb=42'25%, N=4'93% 


Found Sb=42'10/, N = 4887 
(1) Urea-stibamine. 
Co (NH2) 2. H2NC6HA4SbO. (OH)z. 
This is carbamide salt of p-amino phenyl-Stibinic acid." 


5. P. The word 'Stibamine" by itself does not and cannot indicate 
to any student of chemistry the presence of phenyland sodium in 
the composition of the compound called by that name ; but as will 
be seen from the above Dr. Brahmachari’s contention is (and it will 
be apparent to every one who is familiar with atomic symbols) that 
in what is called by him "stibamine" there is sodium which is repre- 
sented by the symbol Na but when “Urea Stibamine" i. e. the 
compound which Dr. Brahmachari claims as a cure for Kala-azar, 
is produced, sodium does not enter into its composition. Dr. 
Brahmachari therefore claims that “Urea Stibamine” is an altogether 
fancy word like “Arsamin” or “Soamine.” The word “Urea” is 
of course a well-known chemical term. Stedman in his Medical 


. Dictionary (8th Edition, 1925) states that “Urea is formed in 
, muscle but chiefly in the liver and is thought to be derived from 


ammonium carbonate by the successive loss of two molecules of 
water, the intervening product being ammonium carbamate. It may 
be obtained artificially by heating a solution of ammonium cyanate.” 
Its chemical name is Carbamide and the formula is CH4N20 or 
CO(NH2)2. Butitis said that there is no substance known in the 
chemistry of synthetic’ drugs as “Urea Stibamine.” The is clear 
from Gilbert Morgan's "Organic Compounds of Arsenic and Anti- 
mony.” May’s “Chemistry of Synthetic Drugs” and Stedman’s 


edical Dictionary. There i i 
Med E pan he às however a chemical name for the 
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compound represented by the formula CO (NH 2) 2H2NC6H4 Sb 
O (OH)2 and that is, as far as I can make out, urea-p-amino phenyl- 
stibinate or carbamidep-amino phenylstibinate. 

To sum up, Dr.’ Brahmachari’s point is that although he has 
given the formula to the world for the preparation of this particular 
antimony compound which is claimed by him as a cure for Kala- 
azar, he has given to this antimony compound a name which is not 
descriptive of the compound but which is a fancy word made up 
of two words ‘urea’ and ‘stibamine,’ the *word ‘stibamine’ signifying 
by itself something which does not enter into the composition .of the 
antimony compound known as “Urea Stibamine.” 

Dr. Brahmachari states that the defendant company was incor- 
porated in or about March 1925 and that about the middle of 1925 
the defendant company started manufacturing an antimony com- 
pound to which they gave the name of ‘“‘Aminostiburea.” Its chemi- 
cal name was stated by the defendant company to, be para-amino- 
phenly-stibinic acid-urea and glucose and they claimed it as a stable 
compound of stibinic acid, urea and glucose for the treatment of 
Kala-azar. Dr. Brahmachari, while not making any complaint on 
this head, points out that the name Aminostiburea is only a variant 
of “Urea Stibamine” ; but, be that as it may, it appears that on the 
23rd December, 1925 the defendant company wrote to the Director 
of the Calcutta School of Tropical Medicine and Hygiene in which 
they enquired whether they could use the name “Urea Stibamine" 
in respect of an article manufactured according to the formula of 
Dr. Brahmachari. Dr. Brahmachari states that the letter in question 
was forwarded to him by the Secretary, Indian Reftarch Fund 
Association, for an expression of his opinion and that he imme- 
diately objected to the defendant company using the name “Urea 
Stibamine.” On January 20, 1926 the defendant company inserted 
an advertisement in the Statesman newspaper in. which they stated 


“that they had been authorised to manufacture “Urea Stibamine" 


for District Boards, hospitals and other public Health Centres, and 
that in manufacturing “Urea Stibamine” they followed the process 
of Dr. Brahmachari as published in the Indian Journal of Medical 
Research. It is not «lear from the advertisement as to who had 


authorised the defendant company to manufacture “Urea Stibamine"; 


Dr. Brahmachari states that he had never authorised the defendant 
company to manufacture the antimony compound referred to above 
under the name of “Urea Stibamine.” In February 1926 the defen- 


dant company put their manufactured article on the market under 


the name of “Urea Stibamine" and on the February 23. the plaint 
herein was filed and the present rule obtained from this Court. 
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As' stated above, Dr. Brahmachari’s contention is that since the 
beginning of 1923 he has manufactured “Urea Stibamine" and sold 
the same through Messrs. Bathgate and Co -on a large scale under 
a particular get-up which is described in para. 7 of his petition. He 
claims that*his get-up is quite distinctive and well known to the 
public in ‘connection with the antimony compound manufactured 
by him and claimed as a cure for Kala-azar. He urges that the 
defendant company have mo right whatsoever to manufacture and 
offer for sale an antimony compound under the name of “Urea 
Stibamine" and that they have no rightto use a get-up which is 
calculated and likely to deceive the public into thinking that the 
compound of the defendant company is of the manufacture of Dr. 
Brahmachari. Mr. Lunan of Messrs. Bathgate and Co. supports Dr. 
Brahmachari and states further as follows :— That “the defendant 
company are selling or causing to be sold antimony compound under 
the aforesaid name, packing and get-up at a much lower price and 
the-public are induced to purchase the same in the belief that they 
are purchasing the antimony compound manufactured by the plaintiff 
Upendra Nath Brahmachari at a lower rate than they would get from 
my firm Messrs. Bathgate and Co I say that some of my customers 
have cancelled their orders on that ground and I annex hereto the 
original invoice returned by Messrs. D. Waldie and Co., with the 
note thereon and a post card written to us by Jogesh Chandra 
Lahiri intimating cancellation of his order. The said invoice and 
the said post card are hereto annexed and marked with.the letter 
«D,» e i 

It is unnecessary for me to go through the other affidavits 
produced by Dr. Brahamachari and used on his behalf when the 
present rule was. obtained, A large number of the deponents are 
medical practitioners and they state that the antimony compound 
manufactured under the name of “Urea Stibamine" by and under 
the supervision of Dr. Brahmachari has acquired an extremely good 
reputation for the treatment of Kala-azar cases and that "whenever 
they prescribed *Urea Stibamine" they meant and intended to refer 
to the antimony compound manufactured unfler the name of “Urea 
Stibamine" by and under the supervision of'Dr. Brahmachari. 

In opposition to the present rule the defendant company have 
produced before me an equally large number of affidavits.e One of 
the deponents, namely, Hari Pada  Bhattacharjij states that 
as a result of the research work of a number of gentlemen in colla- 
boration with Dr. Brahmachari an antimony compound was prepar- 
‘ed which was ‘given the namé of “ Urea Stibamine" and that the 
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scientific description of this compound is an urea derivative of 
para-amino-phenyl-stibinic acid (see para s of the affidavit). He 
states further as follows: “I deny that the plaintiff Upendra- 
nath Brahmachari invented the name for the purpose of his 
business and I say that the name was intended to designate 
a compound which it was intended to use for the treatment of 
Kala-azar. I deny that thé name “ Urea Stibamine" is under- 
stood by the public generally or at aM to mean or refer to the 
antimony compound manufactured and sold by the plaintiff Upen- 
dranath Brahmachari or by any one particular person. I say that 
itis understood to denote the antimony compound itself" The 
deponent then goes on to deny that the get up of the defendant com- 
pany isa colourable imitation of the plaintiff's get-up or that the 
defendant company has at any time passed off or caused to be 
passed off the antimony compound prepared and sold by them 
asand for the antimony compound manufactured by the plain- 
tiff, Hari Pada Bhattacharji is supported by a large number of 
medical practitioners who state, among other things that the 
carton used by the defendant company is the usual and 
standard packing for single ampoules. The affidavits are more 
or less on the same lines and it will be sufficient if I quote two of 
the material paragraphs from one of these affidavits, and. they are 
as follows: '*In prescribing Urea Stibamine for my patients I 
have always intended to refer to that particular pharmaceutical 
preparation of antimony and not to à compound as manufactured 
or prepared by any one particular person. As far as® I know the 
name Urea Stibamine implies to the medical profession the afore- 
said antimony compound of which the formula and process of 
preparation is known and does not imply a compound manufac- 
tured by any one particular person". l 

‘In addition to the above body of evidence, my attention has 


been drawn to the affidavits in reply, the object of which is to 
bring out, among other things, that the action of the defendant 


company in manufacturing and selling an antimony compound under 


the name of Urea Stibamine has created and is likely to create 
confusion, and that the cartons and packing of the defendant 
company’s article are so similar to those of the plaintiffs’ that it is 
not posible even for doctors and chemists, let alone illiterate 
persons, to find out the difference in the get-up of the two 


‘articles except upon a careful and minute examination. It is 
‘also alleged that the present capital of the défendant company 


will not exceed Rs. 20,000 and” that the plaintiffs. would 
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be put to. irreparable loss unless ‘this rule is made abso- 
lute. 
| Twas prepared to allow the parties to go to trial immediately ; 
the plaintiffs were willing to go. to trial at once ; but the defen- 
dant company through their ‘Counsel intimated to me that they 
would have.to collect evidence from such distant places as 
Delhi and Simla and that in the circumstances it would not be 
convenient to them to have gn immediate trial of this case. 

On behalf of the defendant Company it has been contended. before 
me that Dr. Brahmachari can have no monopoly in the name “Urea 
Stibamine;" and further that if there is a name indicating an article, 
as opposed to a fancy word descriptive of the manufacture by 
one of a particular class of articles unless it can be protected 
bya patent or unless it is manufactured by a secret process. 
no relief can be given to the plaintiff. In other words, it 
is contended that as soon as the patent expires or the secret pro- 
cess becomes known to the public, the protection whatever it 
was, goes. Itis therefore argued that a man in the position of 
Dr. Brahmachari, who has published to the whole world his for- 
mula for making the antimony compound known:;as Urea Stibamine, 
cannot be ina better position than the man whose patent has 
expired or whose secret recipe becomes known. Mr. Lang- 
ford James who appeared for the defendant company has 
in support of his above contentions drawn my attention 
to a large number of .deotded cases in England and has 
contended that inasmuch as Urea  Stibamine is a descrip- 
tive word, Dr. Brahmachari cannot be allowed to enclose and 
appropriate as his private property certain little strips of the 
great open common of the English language ; and that this 
is a kind of trespass against which the courts ought to set their 
faces. [See the remarks of Fry L. J. in re Dunn’s Trademarks (1)], 
Mr. James further pointed out that the plaintiffs case is more 
or less like the Linoleum case (2) where Fry J. found as a fact that 
the word Linoleum which had been taken by the defendants in 
that case was not an essential ‘part of the plaintiffs trade mark, 
but was descriptive only. Fry J. observed as follows in that 
case: *In my opinion, it would be extremely difficult fora 
person who has been, by right of some monopoly, the. sole 
manufacturer of a new article, and has givena new name to the 
new article, meaning that new article and nothing more, to 
claim that the name is to be attributed to his manufacture along 


(1): (1889) 41 Ch. D. 439 (455) © (2) (1978) 7 Ch. D. 834. 
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after . his. competitors are at liberty to make the. same article." 
Mr. James cited other cases on the same lineand in particular 
he drew my attention to the case of the Celular Clothing Co. (1) 
and of Cheseborough Co's trade. mark case relating to vaseline (2). 
On behalf of Dr. Brahmachari Sir Binod Mitter and Mr. Sir- 


car have contended that in all the cases cited by Mr. James the 


names of the articles in question were all descriptive of the articles 
manufactured but in the present ease the name in question, namely, 
Urea.Stibamine, is not descriptive of the article at alland has 
indeed no chemical meaning and will not convey any meaning 
whatsoever to any student of organic chemistry. They 
argued. thàt by the word Urea Stibamine the presence of 
phenyl and the absence of sodium are not indicted 
in the compound and they contended on the affidavit 
used before me, and indeed on the evidence of Hari Pada 
Bhattacharji that the scientific name of the antimony compound 
prepared by Dr. Brahmachari for the treatment of Kala-azar 
is Carbamide or Urea  para-amino-phenyl-stibinate, and that 
the name Urea Stibamine was in the circumstances set out 
above and having regard to the chemical composition of this 
particular compound a purely fancy or invented word like 
many other words such as, Stibanyl, Stibosan, Aminostiburea 
and Stibumine Glucoside. (See in this connection a list’ of 
trade names of synthetic drugs with their chemical formula 
and their scientific names of page 677 of Martin's Industrial 
Chemistry (Organic), 6th edition, (1922), Sir Binede Mitter's 
contention therefore was this:- That if the article is denoted 
by a descriptive name .and that name only there cannot be 
any monopoly whatsoever so farasthe name is concerned. If, 
however, the article can be denoted by a proper descriptive 
name, but the person inventing or discovering it chooses to 
describe the article by a fancy name and manufactures and 
sells the same under that fancy name,sno one is allowed to 
appropriate that name and manufacture and sell the article in 
question ‘under that fancy name. In other words, Sir Binode's 
contention was that whereas here you have a proper scientific 
compound which has been found by Dr. Brahmachari to be 
efficacious in Kala-azar cases, but which compound Dr. Brah- 
machari" has not chosen to. call by and under its proper scientific 
and descriptive name, but has chosen to callit by the name of 
Urea Stibamine which to ' the student of, chemistry does not 


(1) (1899) A C; 344- ° (2) (1902) a Ch. r. 


TR 


VoL. XLIIi.] ion CoURT. 


connote by itself any chemical substance discovered up to date in the 
region of bio-chemistry and which name by itself does not enable 
any student of chemistry to find out the chemical formula set out 
on page 508 of the Indian Journal of Medical Research for 


October 1922, he is entitled torthe relief he seeks. Mr. Sircar has 
shown by reference to Gilbert Morgan’s.book that you can 
have an infinite number of aromatic antimonials but it is im- 
possible to construct a chemical formula for Urea Stibamine unless 
the student knew the proper scientific name of this particular anti- 
mony compound. In these circumstances learned counsel for 
the plaintiff contended that the plaintiffs have brought their case 
within the four corners of the case of Barlow and Jones v. Jabez 
fokgson and Compaay (1). This was a case relating to the trade 
mark “Osman” of Barlow and Jones for an improved Turkish 
towel. The manufacture of the improved towel was from the first 
open to the whole trade, and the evidence proved, in the judgment 
of Chitty J. and of the Court of Appeal, that amongst persons 
in the trade, to whom alone as a rule the name “ Osman” had 
penetrated, it was understood to distinguish the articles as being of 
the manufacture of the firm claiming it is as a trade-mark, and 
not-of any other traders. Reliance was also placed on behalf 
of the plaintiffs on the speech of Lord Herschell in the case of 
Reddaway v. Banham (2). On the merits it was strongly urged 
on behalf of the plaintiffs that there was bad faith on the part of the 
defendant company and that they having thought that the word 
Urea Stibamige was attractive, they proceeded to see, to use a 
familiar expression, money in the word and to appropriate the word. 
It was made clear before me that Dr. Brahmachari has no objection 
whatsoever to anybody preparing an antimony compound for treat- 
ment in Kala-azar cases according to his formula ; but it was argued 
that inasmuch as Dr. Brahmachari has built up a large business due 
to the fact that the word Urea Stibamine has by now penetrated 
into the market as denoting the particular antimony compound 
manufactured by Dr. Brahmachari and claimed by him as a cure for 
Kala-azar, it was only right and proper that the defendant company 
should be restrained from committing an act of piracy. so far as the 
name Urea Stibamine is concerned and from selling their antimony 
compound under a get-up strikingly similar to. that of the plaintiffs. 
I think what I have set out above represents with accurfcy the 
respective contentions of the parties, and it is now my duty to 
decide whether or not the present rule should be made absolute 


(1) 7 R. P. C. 395: * (2) (1896) A, Ge 214. 
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I am not at the present moment trying the case ; all that I have 
got to see is whether a prima facie case for a temporary injunc- 
tion has been made out by the plaintiffs and whether the balance 
of convenience requires that I should grant a temporary injunction 
against the defendant company till the final determination of this 
suit. In my view, on the evidence before me I am satisfied that 
the word “ Urea Stibamine" is not a descriptive word at all and 
that it has no chemical meaning whatsoever and thata prima facte 
case has been made out for my intexerence. I have no.desire to 
repeat myself but I think it has been abundantly shown from what 
has been set out above the word Urea Stibamine is in fact and in 
truth a fancy or an invented word and that the particular antimony 
compound which has come to be knownin the trade as Urea 
Stibamine has in fact a proper scientific and descriptive fame. 
That being so, I am unable to say having regard to the user of the 
name since 1922 that Dr. Brahmachari has no rights whatsoever in 
respect of the name Urea Stibamine. In the second place, I am 
unable to sec that there has not been and cannot be any confusion 
because of the fact that on the carton of Dr. Brahmachari's article 
the name Brahmachari appears. It seems to me that the get up 
of the defendant company's article (within which word I include 
the pamphlet inside the defendant company's: carton) is so 
strikingly similar to the get-up of the plaintiffs’ article that I am 
unable to say that there cannot be any confusion. On the contrary, 
in my view it is calculated to create confusion. I am not unmind- 
ful of the fact that there is such a thing as a standard get-up ; but 
in deciding whether one get-up is similar to another er is calculated 
to deceive purchasers into believing that they are purchasing the 
article of the other, one must remember the class of persons who 
are purchasers of the article in question. It is said that doctors and 
chemists are not likely to be misled in this case ; they may or may 
not be misled ; but it is not suggested and it cannot be suggested 
that in every case it is the doctor or the chemist who goes out to 
purchase Urea Stibamine in the market. Any one with a doctor's 
prescription can go and buy Urea Stibamine and the get-up of the 
defendant company és in my view such that there is a strong pro- 
bability of deception. In my opinion, instances of actual deception 
need not be proved if the court is otherwise satisfied of the probabi- 
lity o§deception. As I said in my judgment in the case of the 
Imperial Tobacco Co. v. Atlantic Tobacco Co., (1) “ The appeal 
‘is to the eye of the Judge and the Judge must, in the end, act 


(1) (1924) 40 CeL. J. 230 (232). 
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upon his own view on a comparison of the marks or designs after . 


paying due attention to the evidence adduced before him ; See in 
this connection Payton & Co. Ld. v. Snelling (1), Schweppes Lid. v. 
Gibbens (2), Farrow'$ case (3) where it is said that the question is to 
be decided partly by the Judge’s eyesight and partly by the view of 
the evidence : Bourne v. Swan & Edgar, Ld. (4) Alaska Packers 
Association v. Crooks & Co. (5). Ithas sometimes been said that 
the result of the case is that unless it is left to the eyesight of 
the Judges to judge for himself, there is practically no evi- 
dence open to the plaintiff inan action of this nature. In my opi- 
nion the true view is that while the Judge must not surrender his 
own independent judgment to any witness whatsoever, he must, at 
the same, time, in order to arrive at a proper conclusion, not dis- 
regard the evidence adduced in the particular case before him.” 

In this case I have very carefully and anxiously considered the 
question of the balance of convenience, and I have come to the 
conclusion that in the circumstances stated above and on the 
evidence adduced before me it is my clear and obvious duty 
to make the rule absolute." I accordingly make the rule absolute 
and direct that the defendant company, their servants and 
agents, be restrained until the final determination of this 
suit .and until the further orders of this court from using or 
applying or causing to be used or applied to the antimony com- 
pound mentioned in the plaint herein and sold by “the defendant 
company the name Urea Stibamine with the present get-up or any 
colourable imitation thereof, and I further direct that the defendant 
company, their servants and agents, be further restrained until as 
aforesaid from using or employing the said word Urea Stibamine or 
any other words in a manner contrived or calculated to represent 
or induce the belief on the part of purchasers that the said 
antimony compound sold by the defendant company, their servants 
and agents is the antimony compound manufactured and sold by or 
on behalf of the plaintiffs ; plaintiffssundertaking in damages. Costs 
to be costs in the cause. Liberty to apply for an early hearing. 

Mr. J. N. Mitter: Attorney for the Plaintiffs. 

Messrs Leslie & Hinds : Attorneys for tite Defendants. 


A, T. M. Rule made absolute. 
(1) (1900) 17 R. P. C. 628. (2) (1904) 22 R. P. C. 113 (601)e 
(3) (1890) 63 L. T. 233. (4) (1903) 1 Ch. 211. 


(5) (1901) 18 R. P. C. 129 (135, 138). 
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APPELLATE CIVIL. 


Before Mr. Justice ‘Ciming and Mr. Justice Page. 
‘ . . 


RAJA RISHEECASE LAW 
9. > 


s MANIK MOLLA AND Oruers.* 
: + 


Suit, maintainability of—Suit for refund Of purchase money by auction- 
purchaser — Fudgment-debtor, having no saleable interest—Civil Procedure 
Code (Act V of 1908), O. 21 R. 93—Equity—M oney received for use. 


The effect of order 21 rule 93 of the Code of Civil Procedure is that the 
only method under the Code by which an auction-purchaser at a Court sal® is 
entitled to obtain a refund of the purchase money is by applying to set aside the 
sale as therein prescribed. This rule does not, and does not affect to repeal 
any right which prior to the enactment of the Code of 1908 a purchaser of pro- 
perty at an execution sale may Have possessed under the law and apart from the 
Code to recover the purchase price of the property which he purported to have 
bought but in which afterwards it has been discovered that the judgment-debtor 
had no saleable interest. l 


Where property in which the judgment-debtor has no saleable interest, has 
been purchased in execution of a decree and the circumstances are such that in 
accordance with the equitable rules obtaining in that behalf it would be against 
reason and conscience that the person to whom the purchase price has been paid 
should retain the purchase money as against the auction-purchaser, the auction- 
purchaser is entitled to recover such money as money has been received to ‘his 
use, : i 
Dorab Ally v. Abdool Azees (1) followed. Rustomji Ar@eshir Iraniv. 
Vinayak (2) not followed. Prasanna v. Ibrahim (3) dissented from. 


In the present case, the suit was held to be not maintainable. 
Appeal by Defendant No. 35. 


Suit by Auction-purchaser to, recover possession of property and 
in the alternative for refund of purchase money. 


Defendants 34 to 37, now represented by defendant No. 35 
Raja Risheecase Law, brought a suit for rent against their tenants 
defendants respondents Nos. 1 ‘to 33 and in execution of decree 
brought the holding in suit to sale. The plaintiff respondent 


*Appeal from Appellate Decree No. 283 of 1924, against the decree of Babu 
Pasupati Bose, Subordinate Judge of Khulna dated the 28th September 1923, 
affirming that of Babu Ramesh Chandra Sen Gupta, Munsiif, 2nd Court of Satkhira 
dated the rath December 1921. 

(1) (1878) L. R.5 1. A. 116 ; L L. R. 3 Calc. 806. 

(2) (1910) 1. L. R. 35 Bom. 29. (3), eot 36 C. L. j. 205. 
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purchased the holding at the auction sale and obtained symbolical 
possession On 23rd January, 1914. When attempting to take actual 
possession, the plaintiff was resisted by the defendants judgment- 
debtors (Nos. x to 33) on the ground that the lands appertained to 

_a different jama. Hence the present suit. The Courts below found 
that the judginent-debtors in the rent suit had no saleable interest in 
the jama Sold and dismissed the suit so far as recovery of possession 
was concerned but decreed the claim for refund of purchase 
money?’ * 

Mr. Narendra Chandra Bose (with him Babu Nalin Chandra 
Paul) for the Appellant: A suit for refund of purchase money is 
not maintainable ; see O. 2x R. 93 C. P. C. ; /aranee Mahamad v. 
Sati Mahamad (1) ; Banku Behari v. Gurudas (2) and Nagendra 
v. Sambhu Nath (3). 

Under the Code of 1882 (Act XIV of 1882), it-was held that a 
separate suit for refund of purchase money was maintainable. O. 
21 R. 93 of the present Code considerably restricted the scope of 
section 315 of the Code of 1882: see Makar Ali v. Sarfaddin (4). 
The ruling of Fletcher Jin Prasanna Kumar Bhattacharjee v. Ibra- 
him Mirza (3) is based on Rustomjt Ardeshir v. Vinayak Ganga- 
dhar (6) a decision under the Code of 1882. See Balvant Raghunath 
v. Bala (7) and Banku Behari v. Gurudas (2). There is no finding 
of fraud on the part of the decree-holder. The decree-holder will 
not be able to realise his dues so long as the sale is not set aside. 
The purchaser is therefore not entitled to any relief. His remedy 
was under O. 21 R. 93 of the Code. 

Babu Paresh Lall Shome (for Babu Mritunjoy Chatterjee) and 
Babu Haripada Chatterjee for the Plaintiff Respondent: The sale 
being under the Bengal Tenancy Act, the provisions contained in 
O. 21 R. 93 of the Code of Civil Procedure is inapplicable. Even 
if O 2r R. 93 be applicable, a separate suit is maintainable: See 
Ashadullah Khan v. Karam Chand (8) and Prasanna v. Jbra- 
him (3) Thedecision in Makar Ali v. Sarfaddin (4) is obiter, 
as the case was one under the old Code of 1882. "There is practi- 
cally no change of section 315 of the Code of 1882 by O. 2r R. 93. 
Hence all the rulings under the old Code apply: Ram Sarup v. 
Dalpat Rai (9) ; Tírumalaiswami v. Subramanian (10); Parvathi 


(1) (1919) 22 C. W. N, 760. ` (2) (1923) 4o C. L. J. 157. € 

(3) (1924) 1. L. R. 3 Pat. 947. (4) (1922) 36 C. L. J. 132. 

(5) (1917) 36 C» L. J. 205. (6) (1910) I. L. Re 35 Bom. 20. 
(7) (1922) I. L. R. 46 Bom. 833. (8) (1923) 1. L. R. 4 Lah. 354. 
(9) (1920) J. L. R- 43 All. 6o. : (10) (1916) I. L. R. 40 Mad. 1009. 
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Ammal x- Govindasami (1); Balvant Raghunath v. Bala (2) 
and Rustomji Ardeshir v. Vinayak (3). ` 
The judgments of the Court were as follows : 


Page, J. The suit out of which this appeal arises was’ brought 
by certain auction-purchasers to recover Aas possession of pro- 
perty which they had bought at a sale in execution ‘of a decree 
obtained by Defendant No. 35 against Defendants Nos. 1 and 2. In 
the alternative the plaintiffs claimed that they were entitled to be 
refunded the amount of the purchase " price if in the event it 
trarispited that the judgment-debtors possessed no saleablé interest 
in the property. l 

The trial Court dismissed the claim for Aas possession, but 
decreed the plaintiff's suit for a refund of the purchase money and 
interest thereon. Defendant No. 35, the decree-holder preferred an 
appeal, but the Lower Appellate Court affirmed the decree ofthe 
trial Court and dismissed the appeal. 

The learned Advocate for Defendant No. 35 who has prosecuted 
a further appeal to this Court contended that no suit lies 
for the recovery of the price paid for property purchased at a 
sale in execution of a decree. In support of his contention the 
learned Advocate referred to Order 2t rules 89 to 93, Code of Civil 
Procedure and urged that the only mode by which a purchaser at 
an execution sale is entitled to obtain a refund of the purchase 
money “fromthe person to whom it has been paid” is by pre- 
ferring ‘an application to set aside the sale as provided in Order 
21 Rules 89 to 93. Now, there is authority for the preposition that 
the’ provisions of section 315 of the Code of 1882 were repealed 
by Order 21 rule 93 of the Code of 1908 and that except under 
the Codé of 1908 there is no mode in which an auction-purchaser 
atà Court sale can recover the purchase price that he has paid. 
I find myself unable to give my assent to that view. In section 
315 ‘of the Codeóof i882 it is provided that “when a sale- of 
immoveable’ property is set aside under sections 310A, 312 Or 373 
or when it is found thát the judgment-debtor had no saleable interest 
in the property which , purported tó' be sold and the: purchaser is 
for that reason n deprived of it ‘the purchaser - shall be entitled to 
Court may direct from any person to whom the Ae money 
had been paid. The repayment of the said purchasé money and 
of the interest, if any, allowed by the Court may be enforced 

(1) (1915) I. L. R. 39 Mad. 803. 

(2) (1922) 1. L: R. 46 Bom. 833°. > (3) (1910) I. L R. 35 Bom. 29. 
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against such person under the rules provided- by this Code for the 
execution of a decree for money." Order zr, rule -93 of the Code 
1908 provides that “ where a sale of immoveable property is set 
aside under rule 92 the purchaser shall be entitled to an order 
for repayment of his purchase money, with or without: interest. as 
the Court may direct against any person to whom it has been paid.” 
In my opinion, the effect of Order 2r rule 93 is that the only method 
under the Code by which an auction-purchaser at a Court-sale is 
entitled'to obtain a refund bf the purchase money is by applying 
to set aside the sale as therein provided. The reason that the 
Code was passed in this form is that the Legislature intended that 
after a sale was confirmed and the execution had been concluded 
the gale should not further be questioned for by that time the 
purchase money may have been distributed, and it may have 
become a matter of great difficulty to trace the persons into whose 
hands it has come. On the other hand, I am of opinion that 
Rule 93 does not, and does not affect to, repeal any right which 
prior to the enactment of the Code of 1908 a purchaser of property 
at an execution sale may have possessed under the law and apart 
from the Code to recover the purchase price of the property which 
he purported to have bought but in which afterwards it has been 
discovered that the judgment-debtor had no saleable’ interest. 
Now what other right to recover the purchase money does an 
auction-purchaser at a Court sale possess under the law in such 
circumstances. Clearly he has lostthe statutory right to proceed 
by suit which, was granted specifically under section 3rs of the 
old Code because the Code of 1882 was superseded by the Code of 
1908, and any right to recover the purchase money which formerly 
was given under section 315 of the Code of 1882 is now to be 
found in the Code of 1908. Itis necessary, therefore, to consider 
whether apart from the statutory right to recover the purchase 
money in the manner provided by the Code a purchaser at a Court 
sale is entitled otherwise under the law to obtain a refund of the 
price which he has paid. In my opinion the answer to this ques- 
tion is to be found in, and the matter is concluded by, the judgment 
of the Privy Council in Dorad Ally Khan v. *Abdool Azeez (1), In 
that case an auction-purchaser sought to recover the purchase price 
which he had paid for property that purported to have been sold 
at an execution sale upon the ground that the Sheriff had r& power 
to sell the property, in suit because it was situate outside the 
jurisdiction of the Court. It appeared from the evidence in that case 
(1) (1878) L. R. 5 I. A. 116 ; I. L. R. 3 Calc. 806, | 
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that the execution creditor had specifically authorized the Sheriff 
to sell the property then in suit:notwithstanding that it was outside 
the district within which the Sheriff was entitled to seize in execu- 
tion the property of the judgment-debtor. Sir James Colvile in 
delivering the judgment of the Board stated that the question must 
be determined upon *a consideration of the rights of the auction- 
purchaser as against the execution creditor to recover the* purchase 
money. His Lordship observed that “ Itis of course perfectly 
clear that when the property has been so sold under a-regular 
execution and and the purchaser is afterwards evicted undera - 
title paramount to that of the judgment-debtor he has no remedy ` 
against either the Sheriff or the judgment-creditor. ‘This, however, 
is because the Sheriff is authorized by the writ to seize the property 
of the execution debtor which lies within his territorial jurisdiction 
and to pass the debtor's title to it without warranting that title to be 
good." Later in his judgment his Lordships added “ The Sheriff 
may be held to undertake by his conduct that he has seized and 
put up for sale the property sold in tbe exercise of his jurisdiction ; 
although when he has jurisdiction he does notin any way warrant 
that the judgment-debtor had a good title to it, or guarantee that 
the purchaser shall not be turned out of possession by some person 
other than the judgment-debtor." "That is the general rule, but in 
a case where property in which the judgment-debtor has no saleable 
interest has been purchased in execution of a decree and the cir- 
cumstances are such that in accordance with the equitable rules 
obtaining in that behalf it would be against reason and conscience 
that the person to whom the purchase price has beer? paid should 
retain the purchase money as against the auction-purchaser the 
auction-purchaser is entitled to recover such monéy as money has 


. been received to his use. If he did not possess such aright he 


might be exposed to loss resulting from fraud or collusion at the 
sale between an execution creditor and the judgment-debtor and 
yet remain without redress. But against loss sustained in such 
circumstances the law does not leave him defenceless, and the 
auction-purchaser may recover the purchase price which he has paid 
ifhe can bring himself within the equitable principles which 
justify a suit for money had and received upon the ground that, 
it is unconscionable that the defendant should retain: the money as 
againstethe plaintiff. That, Ithink, is the true position of the 
auction-purchaser under the law upon principle and apart from 
any statutory right which he may possess; see Dorab Ally Khan 
Abdool Azeez (Y). There is authority also for the view that where an 
(1) (1878) L. R. 5 I. A. 116. > ` 


iS 
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auction-purchaser ata Court sale has suffered loss through the 
fraud of the execution creditor or the breach of any duty which 
the execution creditor owes to the auction-purchaser he is entitled 
to receive compensatión for the loss which théreby he has sus- 
tained. See Doyal Krishne Naskar v.  Amirta Lal Das (1); 
Parvathi Ammal v. Govindasami Pillai (2) and Balvant Raghunath 
v. Bala (3). 


Now, in the present case if appears that the agents of the Defen- 
dant No. 35, who is a large Zemindar, by inadvertance, and it may 
be through carelessness, included the property in suit in the parti- 
culars which they gave to the Court officials for the purpose of the 
sale as belonging to the judgment-debtor, although in fact the 
judgment-debtor had no saleable interest therein. No misrepresenta- 
tion, or fraud or priyity of contract were or could have been, suggest- 
ed, in the circumstances of this case, as founding any legal or 
equitable cause of action for the recovery of the purchase price 
that has been paid by the plaintiffs. Nay more, in the events that 
have happened ifit was held that the plaintiffs are now entitled to 
recover the purchase money from Defendant No. 35 the result 
would be that the execution creditor would wholly lose the fruits 
of the decree which he has obtained, for he cannot now execute 
the decree, because the execution proceedings are atan end full 
satisfaction of the decree having been obtained by payment. In 
my opinion, in this case, having regard to the evidence the plaintiff 
is not entitled to recover the purchase money from the execu- 
tion creditor as being money which has been received by Defen- 
dant No. 35 to the plaintiffs use. The only remedy open to the 
plaintiff, therefore, was to apply as provided in the Code for an 
order setting aside the sale, and a consequential order for a refund 
of the purchase money. See the case of /uranu Mahamad v. Jathi 
Mahamad (4); Banku Behari Das v. Gurudas Dhar (5); Ram 
Sarup v. Dalpat Rai (6); Balwant Raghunath v. Bala (3); Parva- 
tht Ammal v. Govindasamt Pillai (2), and Nagendra Nath Ghose 
v. Samóhu Nath Pandey (7). The only authorities which were 
cited in support of the view that an auction-pyrchaser at an execu- 
tion sale is entitled to recover the purchase price which he paid for 
property in which the judgment-debtor was found to have no sale- 
able interest without having recourse to Order 21 or the eqyitable 


(1) (1901) I. L. R. 29 Calc. 370. (2) (1915) I. L. R. 39 Mad. 803. 
(3) (1022) I. L. R. 46 Bom. 833. (4) (1917) 22 C. W. N. 760. 
(5) (1933) 40 C. L. J. 157. (6) (1920) 1. L. R. 43 All. 60. 


(7) (1924) I. L. Re 3 Pat 947 , 
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doctrine to'which I have referred are KRustomji Ardeshir Irani v. 
Vinayak Gangadhar Bhat (1); Prasanna Kumar Bhattacherjee v. 
v. Lbrahim Mirza (2) and Asadullah Khan v. Karam Chand (3). 
The decision in Rustomji’s case (1), however; was decided under the 
Act of 1882 as was pointed out by Macleod C.]., in Balvant Raghu 
nath v. Bala (4), and further the judgment in that case proceeded 
upon the ground that * there can be no objection to treating the 
relations of the .parties, namely, judgment-creditor and Court sale 
purchaser as relations in the nature of contract." With all due 


. deference, however, in my opinion, the view taken by their Lord- 


ships of the position of an auction-purchaser vis-a-vis the execution 
creditor cannot be supported having regard to the decision ofthe 
Privy Council in Doraó Ally Khan w.'Aódool Azeez (5), Supra. 
In Asadullah’s (3) the learned Judges appeared merely to have 
followed the decision of his Court in Prasanna Kumar Bhattacharjee 
v.. Lorahim Mirza (2) lam of opinion however, that the ratio 
decidendi in Prasanna Kumar Bhattabherjee v. Ibrahim Mirza (2) 
cannot be reconciled with the ruling of Privy Council in Dorad 
Ally Khan v. Abdool Azeez (5) and runs counter to the ‘strong and 
persistent current of opinion in all the High Courts in India. In 
my opinion the rulings in the decisions to which I have referred, 
and which I have endeavoured to restate should now be followed 
as a settled Cursus Curiz,and with great respect for the learned 
Judges who decided Prasanna Kumars case (2), Supra, I cannot 
regard it in such circumstances as a binding authority or as having 
been correctly decided. For these reasons, in my opinion, this 
appealshould be allowed ; the decisions of the Lower Courts 
reversed ; and the plaintiffs suit dismissed. As the plaintiffs have 


 inisconceived their remedy they must pay .the costs in all the 


"Courts. 
Cuming, J: I agree. A d | | 
ATM oO " n "Appeal allowed. 
. (1) (1910) I. L. R. 35 Bom. 29. (2) (1917) 36 C. L. J. 205. 
(4) (1923) I. L. R. 4 Lah. 354. (4) (1922) T. L. R. 46 Bom..833. 


(5) (1878) L. Re 5.1. A. 116. 
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Before Mr, Justice Cuming, and Mr. Justice Page. 


SHEIKH INTAZ alias ROMAR BAP 


9. 


DINA NATH DE SARKAR AND OTHERS.* 


Admissibility—Cess-return—Stranger—-Road Cess Act (IX B. C. of 1880), 
Secs 95, 182—Bengal Cess Manual, Rule 57—Act, construction of —Sudgment 
not inter partes. 

Per Curiam : A cess return filed under the Road-Cess Act can be used in 
evidence by a stranger against another: Jmrit v. Sirdkart (1) referred tov 
Promode v. Binayakdas (2) distinguished. 

Per Page, 9 : The effect of section 95 of the Cess Act is to prohibit the ad- 
missibility of the return when tendered in favour of the person filing it, and it has, 
and was not intended to have, no other effect whatever. Provided that such a 
return does not offend against section 95, the return may be adduced in evidence 
if otherwise it is admissible under the Indian Evidence Act: Hem v. Kali (3) and 


Chalho v. Fharo (4). 

Per Cuming, F: Rule 57 in the Bengal Cess Manual, even if made under 
section 182 of the Cess Act, ts ulfra «vires. 

Per Page, F; Rule 57 in the Bengal Cess Manual, cannot be referred to for 
the purpose of construing an Act of the Legislature, The construction which 


Court places upon a statutory enactment, must depend upon the meaning which 
the Court attributes to the words which the Legislature has used, 


Per Cuming, ¥: A judgment not izter partes can be usedein evidence. 
Appeal by Defendant No. 2. 


Suit for recovery of &kas possession of certain land on declara- 
tion of title. 


The material facts appear from the judgment. 


Babu Upendra Kumar Roy (for Babu Kali Kinkar Chakravarty) 
for the Appellant. 


Mr. Gopal Chandra Das and Babu Satyendra Kishore Ghose 
for the Respondents. 
The judgments of the Court were as follows : 
* 

*Appeal from Appellate Decree No. 238 of 1924, against the decree of 
N. K. Bose Esq. znd Additional Dt. Judge of Mymensingh dated the 13th 
September 1923 modifying the decree of Babu Jogesh Chandra. Sgn Gupta 
Munsiff, 1st^ Court of Kishoreganj dated the roth September 1922. 

j CL. T. 7. (2) (1922) a7 C. W. N. 548. 
ol. A. 177 ; L L, R. 30 Calc. 1033. ` 
Calc. 995., 
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Cuming, J: This appeal arises out of a suit for recovery of 
khas possession of certain land on the declaration of the plaintiffs’ 
title thereto. The plaintiffs’ case was that the property in dispute 
belonged to Defendant No. 1 who is the fathe? of Defendants Nos. 
2,3and 4. He mortgaged this property to the plaintiffs in 1904. 
They brought a suit on their mortgage bond, obtained a decree, in 
1918 put the property to sale in'execution of this decree and purchas- 
ed it and obtained possession through the Court, that the defendants 
however in collusion with each other hatl not allowed the plaintiffs 
to take possession. 

Defendant No. 1 apparently did not contest the suit. Defen- 
dants Nos. 2, 3 and 4 who axe the sons of Defendant No. x contend- 
ed that the lands in suit did not belong to Hanif the father of Defen- 
dant No. r but belonged to Mohali the mother of Defendant No. 1 
and that she made over these lands to Defendants 2, 3 and 4 by a 
heba-beel-ewaj. 


The trial Court decreed the suitin part, and ordered that the 
plaintiffs’ title be declared to the r4 annas of the property claimed 
and he gave a decree for Aas possession thereof. 

On appeal to the District Court the District Court held 
that the plaintiffs were only entitled to 8 annas of the lands in dis- 
pute and he modified the decree of the trial Court accordingly. 

Defendant No. 2 has appealed to this Court and it is contended 
that the learned Judge was wrong in admitting into evidence a cer- 
tain document Exhibit 3 which is an old cess return filed by the 
co-sharer landlord of the: defendants. His case is that the Road 
Cess returns are not admissible in evidence at all and they can- 
not be used against any person who was nota party to them. In 
support of his contention he relies upon section 95 of the Cess 
Act (IX of 1880 B. C.) Section 95 provides that“ Every 
return filed by or on behalf of any person in pursuance of the pro- 
visions of this part shall bear the signature and address of such per- 
son or his authorized agent and shall be admissible in evidence 
against such person but shall not be admissible in his favour.” In 
other words the landlord who furnishes a return to the Collector 
cannot use any statement in the said return in his favour. Ido 
not forone moment challenge the correctness of this statement. 
But obviously this does not help the learned Vakil in his conten- 
tion. It oes not say that a cess return cannot be used by or 
against a third party who is no party to the preparation 4 
return. 

The learned Vakil tben telies upon Jule 57 ip 
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Manual which states as follows that “under section 95 of the Act 
no return made under the Act is admissible as evidence against any 
one except the party submitting it." The learned Vakil contends 
that this Rule was made by the Government under section 182 and 
has the force of law. The sithple answer to this contention is that 
there is nothing to show thal this rule was made under section 
182 of the Cess Act. This is merely a rule which finds place 
in the Cess Marual which is intended for the guidance of the 
Revenue Officers. These rules are not headed as rules made 
under section 182. They are headed as Rules and orders 


issued under or with reference-~ Cess Act. Further if it does 
purport to be made under se’ w82 of the Act it is clearly 
ultrn vires. ^ | 

The learned Vakil + l w this contention has then 
relied on the case of Prom * Roy Choudhury v. Binayak 
das Acharya Choudhury (g, . . lision there is the following 
passage : (at page 549) =) i the road cess returns are 
concerned, it is quite ¢ ,3 7. ito the provisions of the 
Cess Act that they p^ 3 $ ble in evidence at all." 
The learned Vakil w Ve = Z from that statement that 
these returns made č 2 = t are not admissible in 
evidence for any purp 1o not, however, think 
that that was what the c ended. It will appear 
from a consideration «c {o 1H that case that the returns 


in question although filed by the tenant defendant were 
actually used “by the Court in favour of the plaintiff landlord 
the person in whose favour the Cess Act has specifically provided 
that they shall not be used. I think the learned 
Judges must have meant that so far as that case 
was concerned they were not admissible for the purpose for 
which the learned Judge of the Lower Court used them; 
because apparently the only use he made of them was in 
favour of the plaintiff landlord in whose favour they ought 
not to have been used under section 95 of the Cess Act. I 
do not think for one moment that the learned Judges could 
have meant that they were not admissible in evidence for 
any purpose whatever, for the leamed Judges state that “having 
regard to the provisions of the Cess Act they are not admissible 
in evidence at all.” The Cess Act merely provides that they are 
not admissible in evidence in favour of the person submitting 
them. That these Cess Returns are admissible in evidence on 


(1) (1922) 27 C. W. N. 548. bs 
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behalf of a third party who is not a party to them is clear from the 
case of Jmrit Chamar v. Strdhari Pandey (1) with special reference 
to page rz where the learned Judges point out that section 95 of 
the Bengal Cess Act has no application to that case, because it 
was not the case of a maker of the ‘document, in other words of 
the landlord using it in his favour but it was sought to be used 
in evidence by one stranger against another as has been done 
in the present case. Thereis no substance therefore in this con- 
tention. It is admitted that if section 95 is not a bar the document 
is otherwise admissible in evidence. 

The second point raised by the learned Vakil is that the Lower 
Appellate Court has given a go-by to a certain decree in a title suit 
brought in 1913 by some of the heirs of Tokia in respect of the same 
land in which title suit it was found that the jote in question belong- 
ed to Mohali Bibi. It is hardly correct to say that the learned 
Judge has given a go-by to a piece of evidence. What he does is 
to remark that the plaintiffs were not parties to the suit. This is 
perfectly correct statement and probably for that reason he did not 
attach very much weight to this decision. After all it is a question 
of weight to be attached to a particular piece of evidence, because 
it does not appear that the learned Judge entirely disregarded it. 
He considered it but did not attach very much weight to it. 

The result is the appeal is dismissed with costs. 

The cross-objection not being pressed is dismissed without 
costs. 

Page, J: The only point of substance  in,this appeal is 
whether certain road-cess returns filed under the Road Cess 
Act (IX of 1880 B. C.) were admissible in evidence. 

The suit was brought by the mortgagee of the land in dis- 
pute who purchased the property in execution of a mortgage 
decree which he had obtained. The plaintiffs contended that 
the property in suit formed one of the parcels of the property 
mortgaged. In support of their claim they filed certain road- 
cess returns filed by a, third person for the purpose of proving 
that the property „in dispute was the subject matter of the 
mortgage. It is conceded that the  Road-Cess Returns were 
admissible in evidence unless theiradduction by the plaintiff is 
prohibited by section 95 of. the Cess Act which runs as.follows : 
“ Every return filed by or on behalf of any person in pur- 
suance of the provisions of this part shall bear the signature 
and address of such person or his authorized agent and shall be 


(1) (1911) 15 C. L. J. 7. . 
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admissible in evidence against such person but shall notbe , Civi. 


Lone 


admissible in his favour" The learned pleader on behalf of ns 
the appellants contended that.the meaning and effect of sec- Sheikh Intaz 


tion 95 was that a return filed pursuant to section 95 was 
admissible against the party making it, but for all other 
purposes was wholly inadmissible in evidence. He referred in rum 7 
the course of his argument to rule: 57 set out in the Bengal 
Cess Manual rg19. I decline to refer to such a document for the 
purpóse of construing an Actof the Legislature. The construc- ES 
tion which the Court places upon a ‘statutory enactment must . 
depend upon the meaning which the Court attributes to the 
words which the Legislature has used. The learned pleader in 
fitrther support of his contention referred tothe case of Promode 
Chandra Roy Choudhury v. Binayakdas Acharjya Choudhury (1) 
and in particular cited a passage from the judgment in that 
-case in which the learned Judges observed that (at page 549). 
*'lhe road cess returns in question were tendered as exhibits 
in this case not on behalf of the plaintiffs landlords but on 
behaif of the defendants tenants. Now so faras the road cess 
returns are concerned, it is quite clear, having regard to the 
~ provisions of the Cess Act that they were not admissible in evi- 
dence atall and, therefore, so far as the defendant's case is con- 
cerned we must leave out of consideration the road-cess returns." 
In my opinion, when read in connection with the context in which 
they appear these observations -cannot be regarded as an expres- 
sion of Qpinion that except as against the person making the 
returns road. cess returns for all other purposes are inadmissi- 
ble in evidence. It appears from the case as reported that the 
road cess returns in Promode Chandra Roy  Choudhury's case (1) 
were tendered by the tenants. It may be so, but they were used and 
used solely by the learned Tudges of the Lower Court in that case as 
evidence in favour of the landlords who had made the returns. 
Both the Lower Courts had decided the case in favour of the 
landlords upon the ground that although the Quinquennial Regis- 
ter was not of sufficient weight to rebut the presumption arising 
from the entry in the record-of-rights tHe Quinquennial Register 
taken together with the Road Cess returns, was enough to turn the 
scale in favour of the landlords. What the learned Judges in that 
case must be taken, I think, to have held, and intended to hold, 
was that it was not open to the Lower Courts having xegard to the 
terms of section 95 of the Cess Act. ‘to aa what Korgi ought 


(1) (1922) 27 C. W. N. 548. . 
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io be attached io the road cess returns, because for the purpose 
for which they were used the: road cess returns were not 
a matter. which under section 95 it was permissible for the 
Courts to take into consideration. In my 8pinion the, effect of 
section 95 of the Cess Act is to. prohibit the admissibility of the 
return when. tendered in favour of the person filing it; and it has 
and was intended to have, no other effect whatever. "Provided 
that such a return does not offend against section 95 in my opinion 
the return may be adduced.in evidence if otherwise it is admissible 
underthe Indian Evidence Act. See Hem Chandra Chowdhury 
v. Kali Prasanna Bhaduri (x), Chalho Singh v. Jharo Singh (2). 

In my opinion, there is no substance in this appeal which must: 
be dismissed. ` 


Ay T. M. Y Appeal and cross-objection dismissed. 


| (1) (1903) L. R. 30 I. A. 1773 l. L. R. 30 Calc 1031. 
(2) (1911) I. L. R. 39 Calc. 995. 


PRIVY COUNCIL. 


PRESENT, — Viscount Dunedin, Mr. Ameer Ali, and Sir 
l Arthur Channeli. vo. 7S 


THOMAS CHARLES -WILLIAM SKIPP 
V. 


LILIAN MILDRED KELLY. 
[On APPEAL FROM THE Court OF THE RESIDENT IN MYSORE. | 


Promise of marriage—Promisee a married woman of Roman Catholic religion 
` Her subsequent divorce~Conduct of parties thereafter— Whether new 
promise or ratification of old void promise. 


The defendant (appellant) promised to marry the plaintiff (respondent), a lady 
professing the Roman Catholic religion, who at the time was married, but living 
separate frdfn her-husband. She later succeeded in obtaining a divorce-from 
her husband, and the parties then. continued, to behave as engaged persons, the 
defendant buying her a ring, and fixing the date of their marriage. The 
defendant then on various . occasions postponed the marriage, and eventually 
married another lady. ° E l 
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The plaintiff in her suit for damages for breach of a promise of marriage, 
alleged that such promise was originally made to her by the defendant while she 
was living apart from her husband, and that the defendant had also then under- 
taken to assist her with funds in obtaining a divorce, which was done, and that 
the promise was renewed thereafter. The defendant contended inter alia that 
the original promise, which he admitted, was void and against public policy, 
as having been made to a woman whose husband was then alive, and professing 
the Roman Catholic religion, which did not recognise divorce among its adhe- 
rents; he further denied having renewed -the promise, and that his conduct at 
the utmost amounted after the divorce to a ratification which was of no legal 
effect of the void promise made befo — tne divorce : 

Held {affirming the judgment of the District Judge, and the Resident, Banga- 
lore) that the Lower Courts were right in holding that **there was a promise to 
marry when the plaintiff should succeed in obtaining a divorce ; that when 
persans fix a day for their marriage, it may be inferred that there ts a new promise 
of marriage, and not necessarily a ratification of a prior void promise" : 
Ditcham v. Worrall- (1) followed. 

A promise to marry is a sufficient consideration. 

The Privy Council will not interfere with measure of damages fixed by the 
lower Court, unless they saw that there was something very clearly wrong with 
the figure which the Judge had fixed upon. 

Consolidated Appeal and Cross-appeal from a decree dated the 
20th March 1923 of the Resident, Bangalore (W. P. Barton, Esq.) 
modifying a decree of the District Judge, Bangalore (J. de Rozario 
Esq.) dated the 11th Sept. 1922. i 

Mrs. Lilian Mildred Kelly, was married to William Merl Kelly in 
1905, but lived apart from him after 2 years of married life. 
Between 1910 and 1912, she became acquainted with Thomas C. W. 
Skipp, a widoyer, who proposed marriage to her, and offered to 
help her financially to procure her divorce. The offer of marriage 
was accepted, and with the aid of funds advanced by Skipp, Mrs. 
Kelly obtained a decree zist on the 13th Aug. 1913, and a decree 
absolute on the rrth August 1914. 

The offer of marriage was then renewed and re-accepted. They 
then behaved as an engaged couple, and in June rg19 Skipp bought 
and gave Mrs. Skipp an engagement-ring ; a few days afterwards it 
was arranged that the marriage should take place in December 
1919, but was subsequently postponed by Skipp on various grounds 
and on the 7th April 1920 Mrs. Kelly left for England. On the 
25th August 1920, Skipp married another lady. Mrs. Kelly heard of 
it in r921, and on the 21st December of that year instituted the 
present suit before the District Judge, Bangalore, where the parties 
lived, claiming damages Rs. 1,50,000, on the facts set forth above, 
as also the further allegation that the defendant in April 1915, under 
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a solemh promise to marry her very shortly in pursuance of the pro- 
mise already given, seduced her, and subsequently, under repeated 
promises to the same effect, induced her to consent to co-habitation 
with him. Skipp in his written statement, stated that he proposed 
marriage to Mrs. Kelly about the yea 1912, provided she obtained 
a divorce, and that shé accepted. He denied that there ever was a 
renewal of the promise, and said that the true reason for his putt- 
ing off the marriage was that Mrs. Kelly, being. a Roman Catholic, 
whose divorced husband was still alive was, not by the tenets of 
her Church, in a position to marry. The contract was therefore 
void in law as against public policy, and his conduct subsequent to 
the divorce, including the giving of the engagement-ring, only 
amounted to a ratification of the previous void promise. The alle- 
gation of seduction was denied ; he also pleaded, alternatively, that 
the promise had been broken by Mrs. Kelly herself with his 
acquiescence. 


The District Judge (J. A. de Rozario, Esq.) on the r1th Septem- 
1922, held that original promise before the divorce to be void and. 
contrary to law, but that the “continued recognition by both parties 
after the disability ceased to operate gave the agreement the bind- 
ing force which it previously lacked, thai in June 1919 the parties 
agreed to be married in December,’ and that was obviously a new 
contract, distinct from the old void one.” He held also that Skipp 
had broken the contract, and finding the seduction proved, awarded 
Mrs. Kelly Rs. 50,000, as damages. The Resident (W. P. Barton, 
Esq.) on appeal agreed with the findings of the District Judge, 
except as to the seduction, and accordingly reduced the damages 
to Rs. 13,000 only. Both parties thereupon appealed to His 
Majesty in-Council. 

E. Labouchere Thornton for Skipp: The contract, if any, 
was rescinded and dissolved by the agreement of both parties, 
for the departure of Mrs. Kelly. for Europe on the 7th April 
1920 without previously informing Skipp, implied that she 
intended to release him from the engagement. Her silence 
thereafter until Sept, 1920 confirmed this implication : Davis v. 
Bomford (1) ; Spiers v. Hunt (2). Further the proposal of marriage ` 
was made and accepted prior to the institution of divorce proceed- 
ings, but ratified and confirmed after the divorce. Sucha contract 
is void ab initio.; Wilson v. Carne (3) The District Judge finds 


(1) (1861) 307 L. J. 139. (2) (1008) 1 K. B. 720. 
(3) (1908) 1 K. B. 729. 
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the original contract void and contrary to the policy of the law ; but 
he confuses a void and a voidable contract, and misapplying Ditcham 
v. Worrall (x) holds the giving of a ring in June 1919, and the 
fixing of the marriage for the following December, constitute a new 
contract. It is submitted that in the circumstances of the case, 
the fixing of'an indefinite date for the wedding 7 or 8 years after the 
commerfcement of the-engagement cannot be construed to amount 
to a fresh promise ora new contract. Finally in view of the Resi- 
dent Having rejected the finding of seduction, merely nominal dama- 
ges should have been awarded. 

R. A. Yule for Mrs. Kelly was not called upon, and did not pro- 
ceed with her appeal. 

. Lhe judgment of the Board was delivered by 


Viscount Dunedin. This is an action by a lady for breach 
of promise of marriage against the defendant. The case was tried by 
the District Judge of the Civil and Military Station, Bangalore. He 
formulated the following issue : * Was there a valid contract of mar- 
rage?" Their Lordships think perhaps the expression there used 
ought rather to have been whether there was a definite promise of 
marriage, because the expression “contract of marriage" is usually 
used in another sense, but it is quite plain what he actualy meant. 
He found that issue in favour of the plaintiff. He then went on with 
another issue : “If there was such a valid contract, did the defendant 
or the plaintiff break it either expressly or impliedly ?" He found that 
issue also in favour of the plaintiff. When the case went to appeal 
the learned, Resident in Mysore found that the engagement did sub- 
sist up to the time of the defendant's marriage with another lady, and 
therefore a breaking of the contract was necessarily inferred. 

The point was taken by the plaintiff, the respondent in the main 
appeal, that these two findings, being concurrent findings of fact, 
cannot be interfered with, and, to a certain extent their Lordships 
think that is true, but at the same time the defendant put forward 
what he considered a legal plea, because he said that upon a proper 
consideration of the promise which had been held proved, that 
promise was not a promise which could be recognised in law, 
because it was merely a ratification of a void promise which had 
been made before. 

That plea arises upon these facts. It is undoubtedly the case 
that the defendant first promised to marry the plaintiff wfen, as a 
matter of fact, she was a married woman. It was understood 
between them that a divorce was going to take place, and a divorce 
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P. C. . afterwards did take place ; but it has been quite well settled, and 
1926. no one can doubt the law upon the subject, that a promise made 

targa 


thomas Charles in such circumstances is a void promise. Nevertheless, the parties 
William Skipp considered themselves as engaged persons; Behaved as engaged 
Lilian Mildred Kelly. Persons, and, though their Lordships need not go through the -various 
circumstances of the case, it is.certain that after the divórce procee- 
Viscount Dunedin. M oct 
ane dings had gone through, and consequently the plaintiff betame a 
free woman, the defendant bought her a ring and actually arranged 
* the date on which they were to be married. ; 
m The legal point is whether, from circumstances like that, it is 
possible to infer what really isin lawa new promise to marry. 
There is no diffculty as to consideration because the promise to 
marry is sufficient consideration. It seems to their Lordships that 
the case is in precisely the same position as the case of Ditcham v. 
Worrall (1), and their Lordships cannot do better than read a few 
words from the judgment of Lindley, J. (as he then was) in that 
case. He says at page 414 : 

"Unless, therefore, the statute" (he is speaking of the Infants 
Relief Act) “forbids such an inference from their conduct, it appears 
to me that the jury might have found, and ought to have found, 
that there was.a promise by the defendant after he came of age to 
marry the plaintiff on the day ultimately fixed for the marriage 
and not a mere ratification of a promise made previously to marry 
at a day to be thereafter fixed,” and then he gives reasons for saying 

2 that that opinion is warranted by the decision of the House of 
Lords in the case of De Thoren v. Attorney General (a) Their 
Lordships entirely agree with that reasoning. It seems to them 
that when persons fixa day for their marriage it may be inferred 
from this that there is a promise of, marriage, and one is not 
bound to take it as a ratification of .a contract which in itself is 
void, and which, therefore, in law cannot be rectified by anything 
that can be subsequently done. 

Accordingly their Lordships think that the learned Judges here . 
on the facts, which cannot be controverted because they are con- 
current findings, came toa conclusion which they were perfectly 
warranted in law in comifg to. 

Although their Lordships did not stop the appellant from 
reading the evidence, they really think that the examination of the 
evidence as to how the parties behaved afterwards was scarcely’ 
relevant in view of these two findings, but, as it has been gone into, . 
their Lordships would wish to say that they think that the learned 


(1) (1880) 5 C. P. D. 410. (2) (1876) 1 App. Cas. 686. 
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Resident has taken a perfectly correct view of what happened ' P. C. 
between these two parties. They had lover's quarrels, each was 1926. 
. * ‘ ego . d . pool 
unwilling to take the first step of reconciliation, and so they drifted Thomas Charles 
on with periods of-separation; but after a time came together in William Skipp 


India, when this renewed promise was made. 

Now the learned District Judge held that. the matter was made 
worse by what he considered was a proof of seduction. That proof 
of seduction was rejected, and rejected their Lordships think upon 
perfectly right grounds, by the learned Resident on appeal The 
result was that the learned Resident, on appeal, reduced the 
damages from Rs. 50,000 to Rs. 15,000. 

Their Lordships, whatever their own views would have been 
if they had been trying the case, would never think of interfering 
with a measure of damages which had been fixed by a learned 
Judge unless they saw that there was something very clearly wrong 
with the figure which he had fixed upon, and, therefore, as regards 
this part of the judgment also they do not consider it right that 
it should be altered. 


Their Lordships will therefore humbly advise His Majesty 
that the main appeal should be dismissed, and that the respondent 
should have such costs as a pauper can obtain, because she has been 
allowed to defend in forma pauperis, and,. as her cross-appeal has 
not been insisted upon, it should also be dismissed, and that there 
should be no costs to either party in that cross-appeal. 

Josselyn & Elwes : Solicitors for T. C. W. Skipp. 

H. S. L. Polak ; > Solicitor for Mrs. Kelly. 


A. deM. ` Appeal and Cross-appeal dismissed. 


v. 
Lilian Mildred Kelly. 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Nalini Ranjan Chattezjea, Knight, Acting Chief 27775 
and Sir George Claus! Rankin, Knight, Judge.. 


| IN RE MÓGI & CO: 
THE YOKOHAMA SPECIE.BANK LD. - 
ie ath v. s l 
S. CURLENDER & CO. . 


Insolvency—Creditor, position of, lodging proof of insolvency—Readjustment 
Committee in Fapan-—Receipt of dividend—Presidency Towns Insolvency 
Act {II of 1909),Secs. 17, 36.—Immovable and movable properties in 

. foreign country—Proof of dekt— Mode of proving. E 


- -Mogi & Co. a Japanese firm, carried on business in India and had twenty - 
branches in different other countries. They were adjudicated  insolvents in 
Calcutta by a creditor of the name of S. Curlender and Co. who claimed 
Rs. 1,84,000. 


The firm of Curlender & Co. obtained an order for attachment before judg- 
ment on Mogi &.Co's Bombay assets but the Yokohama Specie Bank Ld. 
(appellants) claimed a lien on the goods under a deed of hypothecation and this 
claim was upheld. 


Before adjudication Mogi and Co's business was in such a condition that a 
readjustment Committee was formed in Japan and they paid out a dividend of 
12 per cent in-January, 1922, and a final dividend of 2.688 per Qnt. The divi- 
dend received by the Bank amounted to about 15 lacs of rupees. Messrs Curlender 
& Co. did not join in the proceedings nor received any dividend. They had 
lodged a proof of debt which ‘was admitted by the Official - Assignee. The 
Bank lodged the claim in the insolvency proceedings ‘for something over a crore 
and half of rupees. TE 

 Curlender and Co. applied to the Court (a) for an. order expunging the proof 
of the Bank's claim or for an order on the Bank to pay to the Official Assignee 
the amount of dividend received by it in Japan to the Official Assignee ; 
(b) for an order that the Bank's claim for the advance made by it under 
the deed of hypothecation should be expunged and (c) for an order directing 
the Bank to produce al] documents and papers in support of its claim before the 
Official Assignee : 


Heid, thatas there was nothing to show that the Official Assignee could 
successfully sue the Bank for the money received by it in Japan or that the Bank 
received any.money which could be regarded as a part of the common fund avail- 
able to creditors generally and in consequence of which the payment of dividends 
to it could be postponed until the other creditors received dividends proportionate 
to which it had received the question whether the Bank was bound to bring in the 
dividends obtained by it in Japan before dividends were paid to it in the insolvency 


* Appeals from Original Orders Nos. 129 and 130 of 1925, against the orders 


of Mr. Justice Pearson. : 
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proceedings in Calcutta, or whether payment to it should be postponed until.other 
-creditors had received proportionately could not be determined. i : 


‘That the Bank was entitled to prove its claim a and the Official Assignee should 
consider the proof. e. 


So far as moveable property is concerned the general principle is that it is sub- 
ject to that law which governs the person of the owner. . 


Where by the law of the foreign country a person M than the Official 
Assignee is entitled to payment out of moveable property, he cannot be ordered 
to refund ,it to the Official Assignee, ' 


Per Rankin, Y: Had the insolvent’s affairs been liquidated in Japan by 
any process of law analogous to bankruptcy the receipt of dividends there- 
under would have been in no way wrongful on the part of the Bank and 
postponement of dividends would have been the proper course: Banco de Portugal 
v. Waddell (1). ` 


A creditor lodging a proof can only be required to hand over money or other 
property to the Official Assignee as a condition precedent to his - proof being 
considered in cases where the money or other property rightfully belongs to the 
Official Assignee, that is, where independently of any claim to prove, the 
alleged creditor could, if in this country, be sued and decreed to pay the money 


‘or deliver up the property where the money or other property received has not 
been wrongfully received but has nevertheless been derived from what falls to 
be regarded in equity as another part of the’ total fund available to creditor’s 
proof, if.allowed upon terms which postpone the receipt of dividend sufficient 
to place them upon an equal footing with the creditor in question. 


Section 17 of the Presidency Towns Insolvency Act vest in the Official Assignee 
** the property of the insolvent wherever situate,” and goes on to say that “n 
creditor shall have any remedy against that property. The statute is a statute 
of the Indian Legislature. ** It operated wherever, but not elsewhere, that 
Legislature could give the law” :, Cockerell v. Dickens (2). This is the principle 
which English law itself applies to foreign bankruptcies which do not prevent 
the Courts from making or oblige the Court to rescind a receiving order, at all 
events where the foreign ‘country is not the debtor's domicil : Re Artola (3)- 


As regards immoveables in a foreign country, such as Japan; the view of inter- 
national law taken by English and British- Indian Courts is that the English 
and Indian statutes do not operate unless indeed it is shown that the foreign law 
will give them effect : Cockerell v, Dickens (2). ^ - = ‘- ‘ 


As regards moveables in a foreign country, the basic principle is mobilia 
Sequuntur personam.* . Prima facie these are governed by thé law of the insol- 
vent’s domicile : Philips v. Hunter (4); Sill v. Wo¥swick (5) and Cockerell v. 
Dickens (2). i 


- r 


. a -+ uibs x he. * ~ ` i * * » d e 
(1) (1880) 5 A. C. 161. (2) (1840) 3 Moo. P. C. 98 (133). 
(3) (1890) 24 Q. B. D. 640. : 
[®Moveables follow the person.— Desai]. TM 
(4) (1795) 2H.Bl.402. ^ . (5) (1701) 1H. Bl.:690,' E 
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‘If the moveable: property of an insolvent domiciled in India is dealt with by 
the Courts of a foreign country in which it is situated in a manner contrary to the 
rights which the Jaw here would have given to the Official Assignee, the person 
to whom it is adjudged, does not hold it wrongfplly as against the Official 
Assignee nor can he be made to deliver up what the foreign Court has given 
to him exceptin a case where he too isdbmiciled here and the rights of both 
parties can be limited to those given to them by the "law here : Sill v. 
Worsmick (1); Phillips v. Hunter (2. In a proper’ case coming within this 
exception the Jaw here will act in personam either to restrain proceedings 
being had or continued abroad or otherwise to give effect to the law,here. 


Except in the case above-mentioned where the moveable property of an 
insolvent domiciled here is'situate in a foreign country by whose law a person 
other than the Official Assignee is entitled to ‘obtain possession of it or to receive 
payment out of it, such a person cannot be-made to refund it to the Official 
Assignee even if he'brings what he has received into this country: NU v. 
Worswick (1). In such a case, the burden of proving what the foreign law is 
would bs upon the person seeking to shelter under it. Hunter v. Potts (3); 
Lloyd v. Guibert (4). 


Per curiam: The Official Assignee isto make up his own mind to satisfy 
himself as to the justness of the claim just as any other receiver may have to do. 
He has to examine the proof of debt. His duty is to put no creditor to unneces- 
sary delay or expense. If he admits a proof any other creditor may apply to have 
the proof expunged. If he rejects the proof there is an appeal to the Judge. It 
is at this stage and not before that technical questions of proper evidence may 
arise and any creditor litigating in this manner about another creditor's proof do- 
so at his own risk as to costs. Before that stage is reached -every creditor has 
prima facie to bear the cost of proving his own debt, other creditors are entitl- 
ed to inspect a proof and of course may and should give all relevant information 
and assistance to the Official Assignee. The Official Assignee may use section 
36 of the Presidency Towns Insolvency Act to obtain infommation as to any 
proof. Again on taking proper steps the Official Assignee may have the benefit 
ef counsel’s opinion on any point of law. 


Appeal by the Applicant for Letters of Request. 

Sir Benode Mitter and Ms. S. C. Mitter for the Appellant, the 
Yokohama Specie Bank Ltd. in No. rag. 

Messrs. S. N. Banerjee and S. C. Mitter for the Appellant 
Bank in No. 130. 

Messrs. Pugh, Langford James and &. Bose for Curlender & Co. 
Respondents in Nos." 129 and 130. 

Mr. Ormond for the Official’ Assignee. 


Chatterjea, A. C. J.: This appeal arises out of certain Insol- 
vency proceedings under the following circumstances. 


- 


(1) (1791) 1 H. Bl. 650. (2) (1795) 2 H. Bl. 406. 
(3) (1791) 4 T- R. 182. (4,0865) L. R. 1 Q. B. i15. 
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The insolvents Mogi & Co. carried on business in Japan and 
several other branches in various parts of the world. They banked 
with the appellants, The Yokohama Specie Bank Ltd. in the latter’s 
branches at each place. * 

«The respondents Messrs. Curlender & Co. obtained a decree 
against Mogi & To. for one lac and 84 thousand Rupees on the 
original side of this Court and obtained an order for attachment 
before judgment of their assets in Bombay. The Yokohama Specie 
bank (who may be referred to as “the Bank") claimed a lien on 
the goods attached under a deed of hypothecation dated the r4th 
July 1920, and the claim was allowed. 

On the toth February 1921, Mogi & Co. were adjudicated insol- 
vents at the instance of Curlender & Co. 


After the adjudication, the Official Assignee obtained a decla- 


ration that the deed of hypothecation referred to above was invalid 
as against him, and the Bank was directed to account for the 
dealings with the goods 

It appears that before the adjudication, the general creditors of 
Mogi & Co. in Japan appointed a Readjustment Committee con- 
sisting of several creditors including the Bank. A circular letter was 
issued by them calling upon the creditors of Mogi & Co. to empower 
the Committee to act, and it seems that they executed a power of 
“trusteeship” in favour of the Committee. The Committee appears 
to have carried out in Japan a liquidation of Mogi & Co’s debts, paid 
a dividend of 12 per cent in January 1922 and a final dividend of 
2. 688 per cent in October 1922. The dividends received by the 
Bank amount to about 1 $ lacs of rupees. Messrs. Curlender 
& Co. did not joinin the proceedings nor receive any dividend. 
They have since lodged a proof of debt which has been admitted by 
the Official Assignee. 


On the 14th January 1925 the Bank lodged a proof of debt, 
claiming that after all securities had been realised, it still had over 
one crore and 52 lacs of rupees due to it, and relied upon a copy 
of the report of the Re-adjustment Committee to show that that 
was the balance due to it. 

On the 23rd April 1925 on the iun “of Curlender & Cc 
the matter stood over in order that the Bank might apply for issue 
of a Commission to prove its claim but no steps having been taken 
by it, Curlender & Co. applied to the Court (1) for an order exfung- 
ing the proof of the Bank's claim or for an order on the Bank to pay 
to the Official Assignee the amount of dividend received by it in 
_ Japan to the Official Assignee and (2) for an order that the Bank's 
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claim for the advance made by it under the deed of hypothecation 
should be expunged and (3) for an order directing the Bank to 
produce all documents and papers in support of its claim before the 
Official Assignee. After the service of notide of the above appli- 
cation, the Bank applied for Letters of request to issue for the exa- 
mination of the President of its Bank at Yokohama and another 
member of the Readjustment Committee for proof of its 
claim. 


Curlender & Co. asserted in their affidavit that the dividends 
paid to the Bank and other ‘Creditors by the Re-adjustment Com- 
mittee were in full satisfaction of their claims. The Bank denied that 
it was so. Mr. Justice Pearson was of opinion that the dividends 
were paid in full discharge of the claims of the creditors who parti- | 
cipated in the proceedings before the Re-adjustment Committee, 
and that they were not entitled to participate further in the insol- 
vency proceedings here. He was further of opinion that assuming 
that the Bank did not receive the dividends in full satisfaction of 
its claim the Bank must bring in the dividends already received in 
Japan, before it can be allowed to participate in any division of the 
insolvents’ property here. He however refused to make an uncon- 
ditional order upon the Bank to pay over to the Assignee the divi- 
dents received by it in Japan, but disallowed the Commission and 
the Letters of request on the ground that there was no use in allowing 
the exceedingly long and expensive examination in Japan to go on 
unless the Bank was willing to ASS: to the contention which it had 
resisted before him. š 

The bank has accordingly preferred this appeal and Cross- 
objections have been put in by Messrs. Curlender & Co. 

It is contended on behalf of the Bank that it is entitled to prove 
its claim, and that the question of its right to participate in the 
dividends here should be decided after evidence is taken, as there 
are no materials at present for determining it. 

It is contended by Mr. Pugh on behalf of Messrs. Curlender & 
Co. that the bank is bound to bring the dividends it received in 
Japan before it can prove its claim in the Insolvency Court, that 
treated as a mercantile firm carrying on business in India and 
having submitted to the jurisdiction of the insolvency Court it is 
bound to account to the Assignee for the money received in Japan, 
and that an actjon for money had and received may be maintained 
by the Assighee against the Bank, and that in any case it cannot get 
any dividends until the other creditors have received such dividend 
as is proportionate to the amount received by the Bank. The counsel 
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for the Official. Assignee joined with Mr. Pugh in pressing us to 
decide the matter. 


In the ease of Banco de Portugal v. Waddell(1) Lord Cairns 
said “As I- understand the law, it would at all times have been per- 
fectly competent to the holdefs of these bills having received under 
the bankruptcy administration in Portugal a certain dividend, to 
come and prove upon the bankruptcy administration in England if 
a bankruptcy administration was taking place here, and the only 
question would be the terms upon which they should prove,” and 
referring to the case of Se/krigv. Davis (2) observed “The terms 
are perfectly clear that a person who after having proved under a 
foreign bankruptcy, claims to prove in a bankurptcy of the same 
debtors in England he may do so, but he may do so upon the terms 
of bringing in, for the purpose of dividend the sum which he has 
received abroad. As was said by Lord Eldon “It has been decided 
that person cannot’ come in under an English Commission without 
bringing into the common fund what he has received abroad and 
Lord Eldon goes on to point out what is obviously the case, that a 
creditor, because he happened personally to be in England would not 
be obliged to bring this into the common fund he might keep it if 
he liked he might ignore the English bankruptcy altogether if he 
pleased but if he did not ignore it, if he sought to take advantage 
of it, ifhe sought to have some benefit from it, he must bring 
into the common fund that which he had already received in 
respect of the obligations of the same debtors”. 


In the cage of Cockerell v. Dickens (3) however Baron Parke in 
delivering the judgment of the Judicial Committee observed :- 
“The principle is that one creditor shall not take a part of the 
fund which otherwise could have been available for the pay- 
ment of all the creditors, and at the same time be allowed to 
come in fart passu with the other creditors for satisfaction out 
of the remainder of that fund, and this principle does not apply 
where that creditor obtains by his diligence something which did 
‘and could not form a part of that fund”. 


Under section 17 of the Presidency ‘Lown Insolvency Act 
(Act III of 1909) on the making of an order of adjudication the 
property of the insolvent wherever situate, shall vest in the 
Official Assignee and shall become divisible among his creditors, 
and no creditor shall have any remedy againstesuch property 


(1) (1880) 5 A. C. 161 (166-167). (2) (1814) 2 Dow. 230. 
(3) (1840) 2 M. 1. A. 353 5 3 Moo. P. C. 98. 
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except with the leave of the Court. “But this can have operation. 
only with respect to property affected by our law. 

With regard to immoveable properties situate in a foreign 
country, the law is thus stated in Westlake s Private International 
Law 7th Edition, t82 “Any Creditor British or alien may retain any 
payment which he can obtain out of the non-British immoveables 
of a bankrupt or Company being wound up, and if it is only par- 
tial may receive dividends in the bankruptcy or winding up on the 
residue of his debt azt passu with the other creditors." i 

So far as moveable property is concerned the general principle 
is that it is subject to that law which governs the person of the 
owner. In Westlake at page 183 it is stated that a creditor who 
after the commencement of an English bankruptcy and not by 
virtue of any charge prior to the bankruptcy or of a judgment in 
rem obtains payment out of the bankrupts moveables in a 
non British country, must account for such payment, if he seeks to 
receive dividends on the residue if any, of his debt, but may other- 
wise retain it, and this whether or not the payment was obtained by 
legal proceedings or whether or not the title of the trustees was 
asserted in such proceedings if any ; but that if he is a British 
Creditor (or one domiciled in England or one who in his character 
of creditor must be. regarded as English because the debt is 
owed to a house of business in England of which he is a 
member) and obtains payment out of the bankrupt's moveables 
ina Non-British country under the circumstances stated above, 
he must pay over the amount to the trustees in bankruptcy 
whether or not he seeks to receive dividends on the residue 
if any of his debt. 

It appears, however, that where by the law of the foreign 
country a person other than the Official Assignee is entitled to 
payment out of moveable property there, he cannot be ordered to 
refund it to the Official Assignee. In Sil v. Worswick (x) it was 
observed “it by no means follows that a Commission of bankrupt 
has an operation in another country against the law of that coun- 
try. Ido not wish to have it understood that it follows as a con- 
sequence from the Opinion Iam now giving (I rather think that 
the contrary would be the consequence of the reasoning I am now 
using) that a Creditor in that country not subject to the bankrupt 
laws Wor affected by them, obtaining payment of his debt .and 
afterwards coming over to this country would be liable to refund 
that debt. If he had recovered it in an adverse suit with assignees 


(1) (1791) 126 Eng. R. 379 (394) ; 1 H. Bl. 665. 
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he would clearly not be liable. But if the law of that country 
preferred him to the assignee though I must suppose that deter- 
mination wrong, yet I do not think that my holding a contrary 
opinion would revoké the determination of that country however 
I might disapprove of the principle on which that law so 
decided." ° 

I do fiot think it necessary to refer to the authorities any further 
at the present stage, as evidence has not been gone into. Both 
Mogi & Co. and the Bank are incorporated in Japan though with 
branch offices in various parts of the world. It is not shown that 
the law of Japan orthe places where the assets were realised 
recognises the right of the Official Assignee. It does not appear 
whether Mogi & Co. executed any trust-deed, what the terms of 
the trust were, when the deed of trust was executed, what assets 
have been realised by the Re-adjustment Committee, whether such 
assets consisted of immoveable property wholly or partly in Japan 
or elsewhere or included assets in India, whether the property in 
Japan from which the Bank obtained dividends was according to 
the law of Japan common fund available to «the Assignee in Insol- 


vency for the benefit of creditors generally. There is nothing to- 


show that the Official Assignee could successfully sue the Bank 
for the money received by it in Japan or that the Bank received 
any money which could be regarded as a part of the Common 
fund available to creditors generally and in consequence of which 
the payment of dividends to it could be postponed until the other 
creditors received dividends proportionate to what it had received. 
In the absefice of materials upon the points the question whether 
the Bank is bound to bring in the dividends obtained by it in 
Japan before dividends are paid to it in the insolvency proceedings 
here, or whether payment to it should be postponed until other 
creditors have received proportionately, cannot be determined. 

With regard to the 172 lacs of rupees for which the Bank obtain- 
ed a deed of hypothecation, it is true that the deed has been found 
to be invalid. But the amount is said by the Bank to be due to 
it over and above the 1 crore and sz2lacs of rupees, and I do not 
see why the Official Assignee should not consider the claim in the 
ordinary way when dealing with the rest of the claim. 


I am of opinion that the Bank is entitled to prove its claim 
and the Official Assignee should consider the proof. The result 
is that Appeal. No. 129 of 1925 should be allowed and the motion 
of Messrs. Curlender & Co. dismissed with costs of both Courts, 
The cross objections are dismissed with costs, 
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Appeal No. 130 of 1925. 

I have had the advantage of reading the judgment of my learned 
brother, and I agree with it. The order of Mr. Justice Pearson will 
be discharged and the Official Assignee directed to proceed with 
the consideration of the Bank's proof. * No costs to any party in 
this case. : 

Rankin, J. In this case an order of adjudication was made in 
this Court against a firm called Mogi & Co. on the roth February 
1921. It was made upon the petition of Messrs. S. Curlehder & 
Co. creditors who have since lodged a proof of debt which has 
been admitted by the Official Assignee. The Yokohama Specie 
Bank Ld. on the 14th January 1925 lodged a proof of debt claim- 
ing that after all securities had been realised the insolvents were 
indebted to it in a sum of Rupees 1,52,23,923. Before the 
Official Assignee had decided whether to admit or reject this proof, 
Messrs. S. Curlender & Co. on 7th August 1925 launched a motion 
before the Judge in Insolvency asking (faer alia) for an order for 
expunging the proof of the Yokohama Specie Bank's claim or for 
an order that the aforesaid Bank do pay to the Official Assignee 


the amount received by them on account of dividends. The other 


directions for which they asked may be postponed for the present. 
The motion was dealt with on 26th August 1925 at the same 
time as an application by the Yokohama Specie Bank Ltd. for 
directions as to the mode in which their claim should be proved 
and for the issue of Letters of Request to take evidence in Japan. 

The learned Judge had decided first, that an unconditional order 
upon the Bank to pay over to the Official Assignee the dividends 
in question received by the Bank in Japan must be refused. 
Secondly that the Bank is not entitled to take part in these insol. 
vency proceedings until it does pay over these dividends. He 
has accordingly directed the Official Assignee not to take any 
steps to adjudicate on the proof tendered by the Bank. 


From this order the Bank has brought Appeal No. 129 of r925 
and Messrs. S. Curlender & Co, have filed à Memorandum of cross- 
objection. : | 

The amount of the dividends in question is not proved but it 
is apparently a considerable sum and at the opening of this appeal 
it seemed to me a pity that a matter of importance should be deci- 
ded upon slight and incomplete materials apart altogether from the 
question whether the Bank had a right to a better opportunity of 
adducing evidence from Japan or elsewhere. In any case it was 
evident that this question if decided could not be decided in such 
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a way as to bind one creditor only. However, Counsel for the 
Official Assignee after obtaining instructions joined with Counsel 
for Messrs. S. Curlender & Co. in pressing us to decide the 
the matter on this appeal ; Counsel for the Bank maintaining 
that evidence from Japan would be necessary before anything 
could be decided against him, and that the learned Judge had no 
sufficient materials upon which to base his decision. 

In the result I am of opinion that as against Messrs. S. Curlender 
& Co. and as against the Official Assignee we are in a position to 
decide as follows : First that the learned Judge was right in refus- 


ing to make an order upon the Bank to pay over to the Official 


Assignee the dividends in question. Secondly, that the learned 
Judge was wrong in ordering the Official Assignee to stay all pro- 
ceedings upon the Bank's proof unless the Bank first paid over to 
him the dividends in question. Thirdly, that if the proof of the 
Bank after due investigation be admitted a question will then arise 
as to whether the Bank is. entitled to receive any dividend in res- 
pect thereof until the other creditors shall first have received such 
dividend as is proportionate to the amount already received by 
the Bank. For the decision of this question sufficient materials are 
not before us nor does it require to be decided now. 


What then are the facts proved by the evidence adduced on 
these matters ? We know that the order of adjudication was made 
on roth February 1g2r. There is no mention in the affidavits of 
the date of presentation of the petition or of the date of the acts of 
insolvency ongwhich the order was based or as to whether any earlier 
act of insolvency has been established since which was available 
at the date of the petition. We know nothing as to the date of 
commencement of this insolvency save that it was not later than roth 
February 1921. We know that the insolvents are a “ firm” called 
Mogi & Co. here, and in Japan called, it would seem, Mogi Gomei 
Kaisha, who are the insolvents we do not know at all except that 
they are the persons who at the date of the order were the partners 
(B. R. 151). It is however conceded at the bar that the head office 
has been in Japan and that the Calcutta office and some twenty 
other offices all over the world were branch offices, I do not 
understand it to be disputed that the partners are Japanese. Again 
though I cannot find that it is properly in evidence, it is conceded 
that the Yokohama Specie Bank Ld. or the institution which here 
and in some other places goes by that name is really a Company 
incorporated in Japan with its head office in Japan. At several 
places in Japan and in China and in the United States as well as in 
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Calcutta, Bombay, Montreal, London. and elsewhere the insolvents 
carried on: business and became indebted to the Bank. , At some 
time in.1920 apparently about October a meeting of the creditors 
of Mogi & Co: held in Japan appointed a* Re-adjustment Com- 
mittee. ‘Phis Committee would appear to have carried- out in 
Japan a liquidation of Mogi & Co’s affairs. It pafd not only to 
Japanese Creditors but also it would appear to creditors e. g. in 
Calcutta who applied therefor, a dividend of 12% in January 1922 
and a further 2'688% in October-tg922. It seems that the creditors 
who came ‘in under this arrangement did so by executing in favour 
ofthe Committee a “ power of trusteeship.” What this exactly 
was cannot be determined on the evidence nor do we know 
whether Mogi & Co. executed any Trust Deed or other form of 
assignment. If they did, we do not know its date. We.know 
nothing of the assets of Mogi & Co. realised by the Committee. 
These may have.been wholly or partly assets in.Japan or in China 
or in London or anywhere else, but there is not a scrap of evidence 
that the Committee intermeddled with. any Indian or any British 
assets. It may be that the whole or part of the assets consisted in 


- immoveable property in Japan and elsewhere or it may be that 


there was nothing but moveable property. What sum was realised 
from the Bank's securities appears presumbly from the figure given 
in its proof of debt. What sum  itactually got as dividend on its 
unsecured debt does not appear, presumably it got 14'688% upon 
something. The. Committee amd its proceedings are stated by the 
Bank's accountant Massami Kawada to be sanctioned by the laws 
of Japan but beyond this there is no evidence upon? the subject. 
That its proceedings were illegal under the law of Japan there is 
nothing whatever to suggest. 

This is in effect the evidence upon which the Official Assignee 
and Messrs. S. Curlender & Co. claim to have proved that they are 
entitled to cut short all investigation of the Bank's proof and to 
get an order for payment to the Official Assignee of the unascer- 
tained.amount received by the Bank from the Committee by way 
of dividend. 


In my judgment tlfis is not a case of election between ‘different 
estates and a creditor lodging a proof can only be required to hand 
over money or other property to the Official Assignee as a condi- 
tion prtcedent to his proof being considered in cases where the 
money or other property rightfully belongs to the Official Assignee 
that is where independently of any claim to prove the alleged credi- 
tor could, if, in this couritry, be sued and decreed to pay the money 
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or deliver up the property where the money or other property 
received has not been wrongfully received but has nevertheless been 
derived from what falls to be regarded in equity as another part of 
the total fund availablf to creditors proof if allowed upon terms 
which postpone the receipt of.dividend sufficient to place them upon 
an equal foofing with the creditor in question. 

The zuthorities seem to me to support the following propositions. 

-First section 17 of tbe Presidency Towns Insolvency Act (III 
of 1909) vests in the Official Assignee, the property of the insol- 
vent wherever situate and goes on to say that “no creditor shall 
have any remedy against that property. This statute is a statute 
of the Indian Legislature. To adopt the phrase of Baron Parke 
in Cockerell v. Dickens (1) “it operates wherever, but not else- 
‘where, that legislature could give the law.” This is the principle 
which English law itself applies to foreign bankruptcies which 
do not prevent the Courts from making or oblige the Courts to 
rescind a receiving order at all events where the foreign country is 
not debtor’s domicile [Re Artola Hermanos (2)]. 

Secondly, as regards immoveables in a foreign country, such 
as Japan, the view of international law taken by English and British 
Indian Courts is that our statutes do not operate unless indeed it is 
shown that the foreign law will give them effect. This I take to 
be the view of the Judicial Committee in the case already cited 
(cf. Westlake p. 182) 

Thirdly, as regards moveables in a foreign country, the.basic 
principle is mobilia sequuntur personam. Prima facie these are govern- 
ed by the Taw of the insolvents domicile : Philips v. Hunter (3) ; 
Sill v. Worswick (4) ; Cockerell v. Dickens (1) Supra. 

Fourthly, if the moveable property of am insolvent domiciled 
here is dealt with by the Courts of a foreign, country in which it is 
situated in a manner contrary to the rights which our Law would 
have given to the Official” Assignee the person to whom it is 
adjudged does ‘not hold it wrongfully as against the Official 
“Assignee nor can he be made to deliver up what the foreign Court 
has given to him except ina case where he too is domiciled here 
and the rights of both parties can be limitedeto those given to them 
by our Law: SiH v. Worswick (4); Phillips v. Hunter(3. Ina 
proper case coming within this exception our law will act in per- 
sonam either to restrain proceedings being had or continues abroad 
or otherwise to give effect to our own law. s 

(1) (1840) 3 Moo. P. C. 98. (133). (2) (1890) 24 Q. B. 640. 


(3) (1795) 2 H. Bl. 402. 
(4) (1791) 126 Eng. R. 379 ; 1 H. Bl. 665. 
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Fifthly except in such a case as I have just mentioned by way of 
exception where the moveable property of an insolvent domiciled 
here is situate in a foreign country by whose Jaw a person other 
than the Official Assignee is entitled to obtaif possession of it or to 
receive payment out of it, such a person cannot be made to refund 
it to the Official Assignee even if he brings what he'has received 
into this Country. This was Lord Laughborough's dpinion in 
Sill v, Worswick (1) Insucha case the burden of proving what 
the foreign law is would be upon the person seeking to shelter 
under it [Hunter v. ‘Potts (2) Phillips v. Hunter (3); Lloyd 
v. Guibert (4)]. i 

In the present case we are dealing with a Japanese firm and a 
Bank incorporated in Japan. It is true that in each of the countyies 
where they had branch offices they have for certain purposes and in 
some sense a domicile. There is no definite evidence in the case 
of either as to where the ultimate and supreme direction or 
management was located but we know that they were both Japa- 
nese concerns with head offices in Japan and numerous branches 
all over the world. It must be conceded that had the insolvents 
affairs been liquidated in Japan by any process of law analogous to 
bankruptcy the receipt of dividends thereunder would have been 
in no way wrongful on the part of the Bank and postponemént of 
dividends would have been the proper course Banco de Portugal 
v. Waddell (s); Re Wilson (6) Can it be laid down that 
a liquidation by arrangement or a creditors deed is on a 
different footing altogether ? Is it really the view of our law that 
a creditor in Japan or in China had prima facie no Tight to tran- 
sact further business with Mogi & Co. from the moment the 
adjudication order was made in Calcutta ? "That a Japanese creditor | 
could not even sue for his debt in the country of his own and the 


- debtor's domicile without the leave of the Calcutta Court that he 


should prima facie have regarded even “the Japanese assets as under 
administration by this Court and resorted here with his proof of 
debt ? I do not doubt that itis the duty of the Official Assignee to 
get in moveable property abroad if he can. Nor do.I doubt that 
our law proceeds historically on the basis of an assignment of all his 
property by the debtor. But if the principle be modtlia sequuntur 
personam, and if this be the view of international law accepted by 
our Coyrts it is surely necessary as against a Japanese Bank to 


- (1) (1791) 126 Eng. R. 379 (394). (2) (3791) 4 T. R, 182. 
(3) (1795) 126 Eng. R. 618 (622); 2 H. Bl. 402. 
(4) (1865) L. R. 1 O. B. t15. (5) (1880) 5 A. C. 161. 
(6) (1872) L. R. 7 Ch. 490. 
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prove that the law of the place or places where the assets were 
recovered recognises the title of the Official Assignee notwithstand- 
ing that the domicile of the insolvents was Japanese and that they 
have in fact made no woluntary assignment before a claim can be 
established to treat the recovery as wrongful [assuming that the 
dissenting Judgment of Eyre C. J. in Phillips v. Hunter (t) was 
wrong the»case being one between Englishman, itis still fora case 
ofthe present type and on the present point unanswerable in my 
view| and if the recovery be not shown to be yrongful 
upon what principle can the case be treated d ifferent- 
ly from a case of double bankruptcy or a case where a 
foreign creditor has obtained payment abroad by execution after the 
commencement of the bankruptcy : Ex parte Wilson (2) ; Banco de 
Portugal v. Waddell (3) The language used in Selkvig v. 
Davies (4) and in the older cases having reference to English credi- 
tors of English bankruptcy cannot govern such a case as the present 
[cf. as to Selkrigs Case (4), Westlake on International Law 7th Ed. 
at p. 177]. But in any case the language used inthe old cases as 
to “refunding what he has received and coming in equally with the 
rest of the creditors” cannot be taken at the foot of the letter in 
modern bankruptcy practice and applied to foreign creditors of 
persons domiciled abroad. “Bringing into the common fund” is a 
principle of distribution and nothing more in such cases as the 
present, as is indeed amply shown by the judgments in Ex parte 
Wilson (2)and Banco de Protugal v. Waddell (3) (supra). 


In my opinion, this motion has been brought upon wholly in- 
sufficient materials and as the Official Assignee and Messrs. S. 
Curlender & Co. have persisted in claiming a decision now I think 
the decision should be given now against them. The question as 
to the advance made under the deed of hypothecation of 14th 
July 1920 which has been set aside will be decided in the oridinary 
way when the Official Assignee comes to admit or reject the proof. 
So too with the question whether the Bank has by accepting divi- 
dends in Japan agreed to release the balance of its debt. 


In appeal No. 129 of 1925 the proper orderin my opinion is to 
allow the appeal and dismiss the motion with ‘costs both here and 
below. The Cross obiections should be dismissed with costs. 

Rankin, J: (A. O. O. 130 of 1925). This appealis against an 
order whereby the learned Judge in insolvency has dismisfed the 


(1) (1795) 126 Eng. R. 618. (2) (1872) L. R. 7. Ch. 490. 
(3) (1880) 5 A. C. 161. (4) (1814) 3 Eng. R. 854. 
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application of the Yokohama Specie Bank Ld. for directions as 
to the manner in which its proof of debt shall be evidenced and for 
letters of request for the examination of witnesses in Japan. 

The proceedings disclose that there hasebeen some misappre- 
hension as to the proper practice in dealing with a proof of debt, 
and . as to the rights of one creditors to dispute a proof lodged by 
another. The affidavit of Mr. Curlender appears to . proceed 
on the view that the Official Assignee has to preside over a formal 


litigation between creditors as to their respective proofs of debt. I 


do not know where this idea comes from: it may have been the 
practice under the old statute rr and x2 Vic. C. 21 and it may be 
that something very like it is contemplated by the Provincial Insol- 
vency Act (Act V of r920) but this sort bellum omnium contra 
onmes is entirely out of place under the Act of 1909 which embo- 
dies the scheme of the English Bankruptcy Acts a plain and busi- 
ness like scheme. A main object investing all the insolvent's proper- 
ty in the Official Assignee and in requiring him to admit or reject 
proofs is to avoid any such proceedings. The Official Assignee 
is to make up his own mind, to satisfy himself as to the justness of 
the claim, just as any other Receiver may have to do. He 
has to examine the proof. His duty is to put no creditor to unneces- 
sary delay orexpense. If he admits a proof any other creditor 
may apply to have the proof expunged. If he rejects the proof 
there is an appeal to the Judge. It is at this stage and not before 
that technical questions of proper evidence may arise and any credi- 
tor litigating in this manner about another cred itor's proof does so 
at his own risk as to costs. Before that stage is reached every 
creditor has prima facie to bear the cost of proving his own debt 
(Sch. II, 26) other creditors are entitled to inspect a proof and 
of course may and should give all relevant information and assistance 
to the Official assignee. The Official Assignee may use section 36 
to obtain information as to any proof. Again on taking proper 
steps the Official Assignee may have the benefit of counsel's opinion 
on any points of law. Nothing could be more proper in a case like 
the present than for the Official Assignee to ask the Bank's represen- 
tative to come to his office to go through the relevant papers, give 
explanations and take his view as to the further evidence required | 
to satisfy him and as to the most convenient way of obtaining it. 
Itis doubtless very wellthat he should record a minute of what 
takes place but if gther creditors are to be there at all a course of 
very doubtful wisdom they must be prevented from turning such 
proceedings into an unauthorised form of litigation. They can 
litigate at the right time before the Court and until that time 
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comes they may well be content with giving to the Official Assignee 
any information they have got and leaving the rest to him unless 
indeed they desire to apply under section 36 themselves. At the 
present stage the Official Assignee should make up his own mind, 
as a reasonable business man'as to the matters on which he desires 
further evidence and:the kind of evidence necessary to convince him. 

In my opinion, this proof of debt should go back to the Official 
Assignee to continue his examination thereof. By way of assis- 
tance to him in showing how he ought to look at the matterI will 
take the case, for example, of the report of the Re-adjustment 
Committee. The Official Assignee when the document is produced, 
must make up his mind whether he is really satisfied that it is the 
report or a true copy thereof. If he is not then one sensible thing 
would be to ask for an affidavit from Japan verifying it as being a 
true copy of the report. As regards the truth of the contents of the 
report or any particular facts arising thereon he will doubtless re- 
quire an affidavit of some one who took a responsible part in the 
Committee’s work in Japan. Again, if the account between the 
insolyents and the Bank at any particular place has to be scruti- 
nized, presumbaly, to begin with, a certified copy of the account 
would be sufficient to enable the Official Assignee to feel sure that 
the document is not a fabricated document. If he wants a further 
and a better list or particulars as regards the Bank’s securities how 
they were realised or otherwise he may call for it and let it be 
verified by some one whom he can take to be a responsible man, in 
a reasonable manner by an affidavit or in some such way. He will in 
this way go as far as he can in the ordinary line of a business man 
applying his own common sense in a matter where he has to form 
his own opinion. He has to satisfy himself. Of course when he 
has done all he can do in this way it may be that he will want to 
examine some witnesses in Japan, or he may think it fair and proper 
to reject the proof. In the end he will admit or reject the proof 
in whole or in part and anybody desiring to challenge his decision 
wil then under the ordinary rules of the Court get the most ample 
opportunity to do so but upon the ordinary terms. I consider that 
the proper order in this appealis to discHarge the order of the 
learned Judge and to direct the Official, Assignee to proceed with 
the consideration of the Bank's proof and to allow no costs in either 
Court to any party e 

Fox and Mandal : Attorneys for the Yokohama Specie Bank Ltd. 

S. Sutcliffe: Attorney for S. Curlender & Co. 

Leslie and Hinds : Attorneys for the Official Assignee. 
A. T. M, 7 Appeals allowed, 
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APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy, and My. Justice Graham. 


GHOLAM SIDHIQUE KHAN AND'OTHERS 


V. 


JOGENDRA NATH MITRA AND ANOTHER.* 


Transfer by ostensible owner— Transfer of Property Act (IV of 1882), Sec. 
4I—Burden of proof—Good faith—'Reasonable care’—Enquiry, nature 
0f—Subsequent purchasers-~Constructive notice—Person paying another's 
debt—Title to mortgaged property— Purchaser, duty of—Equity. e 


Per Curiam: The burden of proving the allegation of A that property stand- 
ing in the name of B is acquired out of the joint fund of A and B, is on A. 


Per Graham, F: Property purchased with the profits derived from a joint 
business cannot be presumed to be joint. 


Per Suhrawardy, F: When a person is found. in possession of property, is 
recorded as owner and holds the title deeds of the property and deals with a 
third party in respect of it, there is nothing to suggest a want of good faith 
in such third party in dealing with him in respect of the property: Khwaja 
Muhammad v. Muhammad Ibrahim (1). l 


Section 41 of the Transfer of Property Act requires the following 
conditions for its applications; (a) that it was by consent, express or 
implied, of the person claiming title that another person is held outas the 
ostensible owner of such property ; (b) that such ostensible owner transfers it for 
valuable consideration ; and (c) that the transferee has acted ip good faith and: 
has taken reasonable care to ascertain that the transferor had power to, make 
the transfer. The section is not limited to the purchaser from the ostensible 
owner but it extends to subsequent purchasers ; even if one of such purchasers 
had some sort of constructive notice, the defendant who is the last purchaser 
cannot be dislodged from his position as a dona fide purchaser for value without 
notice without proof of circumstances bringing such notice home to him. 


The expression ‘reasonable care’ means such care as an ordinary man of 
business or a person of ordinary prudence' would take: Kanhailal v. Palu 


: Sahu (2). 


` It is not enough to assert generally that enquiries should be made, or that 
a prudent man should have*made further enquiries but some specific circumstances 


# Appeal froni Appellate Decree No. 2284 of 1923, against the decree of A. 
Hendersqn Esq, District Judge of Midnapur, dated the 25th May, 1923, affirm- 
ing that of Babu Amrita Lal Mukerjee, Subordinate Judge, ist vix of 
Midnapur, dated the 25th July, 1922. 

(1) (1904) I. L. R. 26 All, 490. 

(2) 5 Pat. L. J. 521- 
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should be pointed out as the starting point of an enquiry which might be expec- 
ted to lead to some result : Ram Coomar-v. Macqueen (1). 

The mere fact that a person chooses to pay some body else's debt, does not 
necessarily show that he has some title in the property mortgaged. 

It is not the, duty of every purchaser to doubt his vendor's title, when he 
finds it clear on the documents placed before him. 


Equity jealously scrutinizes the bona fides of a secret title-holder and is 
notoriously partial to purchasers for value without notice. 


Appeal by the Defendants. 
Suit for declaration. 


The material facts appear from the judgment. 
. Dr. Dwarka Nath Mitterand Babu Bhupendra Kumar Ghose 
for the Appellants. | 
Babus Joges Chunder Roy and Chandra Sekhar Sen for the 
Respondents, 
C. A. V. 
The judgments of the Court were as follows : 
Suhrawardy, J: This isan appeal by the defendant against 
a decree of the District Judge of Midnapur affirming that of the 
‘Subordinate Judge. The suit was for declaration of the plaintiffs’ 
right to a 34rd share in the landin suit on which the defendant 
has put up a pucca substantial structure and for possession by 
demolishing the same. The plaintiffs case was that the disputed 
plot is part of a maurashi mokarari jote of 8 bighas standing in 
the name of their brother Raghunath Mitter. This jote was pur- 
chased out dfthe joint fund of the brothers being the profits of a 
joint milk business in: Bhowanipur at Kharagpur in the district 
of Midnapur. The defence so far as it is necessary to state here 
was that the property belonged exclusively to Raghu Nath and 
that the defendant was a dona fide purchaser. The trial Court in 
the view that the family was a joint Hindu family, raised the 
presumption in favour of the property being the joint family pro- 
perty and holding that the defendant had failed to rebut such 
presumption decreed the plaintiffs’ suit. The learned District 
Judge in appeal rightly held that the Hindu Law was not applicable 
to this. case and that the family was not a joint Hindu family, and 
it was conceded before him on behalf of the plaintiffs that for the 
purposes of this case the family was not an ordinary jointe Hindu 
family. - The facts found are that the father was very poor and so 
were the brothers, that they came to Bhowanipur in Kharagpur 
and started a joint milk business and out of the profits they made 


..(1) (1872) I1 B. L. R. 46 ; 18 W, R. 66 ; L..R. I. A. Sup. Vol. 40. 
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out of it, it is alleged, they acquired their homestead as well 
as the land in suit. The Hindu law of joint property is not 
applicable to a case like this. The plaintiffs’ case rested in the 
jointness of the fund out of which the property is said to have 


„been acquired by the brothers and the burden of proof will not 


by virtue of any presumption in favour of the plaintiffs shift on 
to the defendants, though curiously the learned Judge after holding 
that the presumption arising out of the joint family system does 
not apply, has cast the onus on the defendant. 


Several questions have been raised before us by the defendant 
appellant but the most substantial questions that arise for consi- 
deration are, (1) Whether the plaintiffs have succeeded in proving 
that title and (2) Whether the defendants is protected by section 
41 Transfer of Property Act. 


On the first point the learned District Judge has found for the 
plaintiffs relying mainly on the several documents produced. He 


, refers to three documents as supporting the plaintiffs title to the 


land in suit. The first is the deed of purchase of the homestead 
(Ex. 4). This document is in the name of all the brothers and 
probably the learned Judge deduces from this fact the conclusion 
that because the homestead was in the name of all the brothers 
the land in suit, though in the name of one_ brother; 
should be taken to be the joint property of all the brothers. 
I fail to see how this conclusion can legitimately be drawn from 
this fact. Ifany reasonable conclusion can be drawn from it it 
is that when one property was purchased in the? names of the 
three brothers and another in the name of only one, it is likely 
that the property purchased in the name of one brother was 
his self acquired property. The second document on which the 
learned Judge relies is the record of rights. The sale by Raghu- 
nath was in 1903 and the record of rights was prepared in 1916 
and published in 1917. It can hardly be any evidence of title. 
Even if itis, it does not support the plaintiff’s case. In the record 
of fights this particular plots of 2 Bighas 6 cattas is recorded in the 
name of the defendant. Ifthe other portion of this plot of 8 
Bighas is recorded in the names of the plaintiffs, it does not help 
their case so far as the plot in suit is concerned. Besides in 
1916, ethe plaintiffs were the only heirs of Raghunath. Even if 
the property did actually belong to Raghunath, in the record of 
rights the names of the plaintiffs would appear as the persons 
entitled to it at the time of the preparation of the record. This 
document also does not help the plaintiffs. The third document 
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to which the learned Judge refers in this connection is ° Civi. 


mi. 


the mortgage deed executed by Raghunath in favour of one Doman 1926. 
Sheikh in rgoo. This mortgage was executed by Raghu alone. SO  Gholam sidhique 
far it does not help the plaintiffs’ case. But it was paid off by one Khan 


Li 


Jamiruddi who is found by beth the ' Courts below to be a servant Jogendra Nath Mitra 
of plaintiff No? r. The mere fact that a servant of a brother or the Suhrowardy, 3. 
E i uhrawardy, 
brother himself redeems the mortgage does not necessarily support — 
that brother's title. These are all the documents upon which the learn- 
ed Judge relied for the view that the plaintiffs have succeeded in 
proving their title. It would have been necessary in this view to remit * 
the case to the Lower Appellate Court for a consideration of the rest 
of the evidence relating to plaintiffs title. But the defendant's case 
restg on a firmer ground on the application of section 4r, Transfer 
of property Act. It is wel known that this section and to a great 
degree the cognate section in the Indian Evidence Act, section 115, 
are founded on a wellknown dictum of their Lordships of.the Judi- 
cial Committee in Ram Koomar Koondoo v. John and Maria 
AMigueen (x). There occurs the offquoted dictum of Their Lord- 
ships :— “It is a principle of natural equity, which must be univer- 
sally applicable that, where one man allows another to hold himself 
out as the owner of an estate, and a third person purchases it, for 
value,from the apparent owner in the belief that he is the real owner, 
the man who so allows the other to hold himself out shall not be 
permitted to recover upon his secret title, unless he can overthrow 
that of the purchaser by showing, either that he had direct notice, 
or something which amounts to constructive notice, of the real 
title or that “there existed circumstances which ought to have put 
him upon an inquiry that, if prosecuted, would have led to a dis 
covery of it.” This pronouncement of their Lordships has been 
followed in several cases by the Judicial Committee as well as by 
Indian Courts. Mir Mahomed v. Kishori Mohan (2); Luchmun 
v. Kalli Churn (3); Mubarakunissa v Raza Khan (4) ; Khwaja 
Muhammad v. Muhammad Ibrahim (5). In the last case an 
important statement of the law is made by Stanley, C. J.: “We 
think that wheu a person is found in possession of property, is 
recorded as owner, and holds the title deeds of the property and 
deals with a third party in respect of it, there is nothing to suggest 
a want of good faith in such third party in dealing with him in 





m 


(1) (1872) 11 B. L. R. 46 (52) ; 18 W. R. 663 L. R, 1. A. Supp. Vol. 40. 
(2) (1895) L. R. 22 1. A. 129; I. L. R. 22 Calc. 909. 

(3) (1873) 19 W R. 292. (4) (1924) 1. L. Re 46 All. 377. 
(5) (1904) I. L. R. 26 All. 490. 
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respect of the property." This principle has been laid down in 
several cases in this Court of which it is only necessary to cite the 
case of Batdya Nath Duti v. Alef Jan Bibi (x). Section 41 Trans- 
fer of Property Act requires the following contlitions for its appli- 
cation (1) that it was by consent, expregs or implied of the person 
claiming title that another person is held out as the ostensible owner 
of such property ; (2) that such ostensible owner transfers it for 
valuable consideration ; (3) that the transferee has acted in good 
faith and has taken reasonable care to ascertain that the transferor 
had power to make the transfer. The first two conditions are 
satisfied in this.case. It is not disputed that Raghunath was the 
ostensible owner and that the defendant and his predecessors paid 
consideration for the transfer. The expression ‘reasonable care’ in 
the section has been interpreted as meaning such care as an ordi- 
nary man of business or a person of ordinary prudence would take. 
Kanhatlal Marwari v. Palu Sahu (2). The law on this subjects 
has been throughly discussed on the basis of original English autho- 
tities and Indian case in the case of Batdya Nath Dutt v. Alef Jan 
Bibi (1) In Ram Coomar Koondoo v. Mcqueen (3), the Judicial 
committee further pointed out that it is not enough to assert gene- 
rally that enquiries should be made, or that a prudent man should 
have made further enquiries but some specific circumstances 
should be pointed out as the starting point of an enquiry 
which might be expected to lead to some result. Now, let us 
examine the facts of this case in connection with the law as laid 
down by authorities. 'The maurashi mokurari patta was granted 
by the zemindar to Raghunath in July 1893 whil@® the other 
two brothers were living abroad on business. In the Zemindar's 
sherista he was recorded as the sole tenant. In 1896 two Bighas 
out of the 8 Bighas plot was acquired by the Bengal Nagpur 
Railway Company and a Land Acquisition case was started in 
which Raghu alone appeared and contested the award and the com- 
pensation money was paid to him alone. On the 8th February 1900 
Raghu alone mortgaged the remaining 6 Bighas to Doman. On, 
the 29th March 1903 Raghu sold the disputed plot (2 Bighas and 
6 Cattas) to Immuddis. On the 16th February 1908 Immuddin 
sold it to two Marwaris Sitani and Mitani. On the 15th June 1908 
Sitani and Mitani sold it to the defendant. Such being’ the facts 
which have been disclosed in the evidence, the question that calls 
for determinatione is whether there was any specific circumstance 


(1) (1922) 36C. L. ]. g > (2) 5 Pat. L. J. 521. 
(3) (1872) 11 B. L. R. 46 ; 18 W. R. 66 ; L. R. I, A. Sup. Vol. 40. 


hig 


™ 
Vor. XLIIÍ.] ' HIGH COURT. 


which put the defendant on enquiry. The learned District Judge 
has committed the initial error in thinking that section 41, Trans- 
fer of Property Act, applies only to the immediate purchaser 
from the ostensible Owner. He has therefore considered only 
the purchase by Immuddin ; and has not in this connection enquired 
into the charácter of the defendant's purchase. This is an erro- 
neous vitw. See Baidya Nath v. Alefjan (1). Section 4x is not 
limited to the purchaser from the ostensible owner but it extends 
to subsequent purchasers ; and it may safely be maintained that 
even ifone of such purchasers had some sort of constructive 


notice, the defendant who is the last purchaser cannot be dis- * 


lodged from his position as a dona fide purchaser for value with- 
ous notice without proof of circumstances bringing such notice 
home to him. The learned judge has not discussed the 
bonafides of the defendant's purchase ; but in considering the ques- 
tion of acquiescence has casually remarked: ^" Although the 


 conveyance by Raghu provided that Immuddin was to pay off a 


mortgage and obtain the deed, the deed was not made over to the 
appellants by his vendors ; this alone should have led him to dis- 
cover the defect in his title." In the present case the considerations 
which apply to the case of the defendant will also apply to the case 
of Immuddin, though I think the defendants’ case is much stronger 
than that of the first purchaser. Immuddin. In the case of Immuddin 
the learned Judge cites as a specific circumstance the omission on 
his part to see the deed of mortgage to Doman. The mortgage 
deed, as I have said, was executed by Raghu alone in which it was 
stated that he was the owner, having obtained patta thereof from 


 thezemindar. Soa look at the bond would not have been more 
illuminating. It appears that the mortgage debt was received by the 


mortgagee in 1903 from a peison named Jamiruddin. On the back 
of the decd is an endorsement to the following effect: “ Having 
received in full principal together with interest as per this mortgage 
bond through Sheikh Jamiruddin, I give release." ‘This bond was 


paid off a few days before the sale by Raghu to Immuddin. Now 


the learned Judge says in the case of Immuddin that he should 
have enquired as to what became of the bound and had he made 
such an enquiry he would have found that the money was paid by 
Jamiruddin~a servant of plaintiff No. r—and that would have 
given him notice of plaintiff No. rs title. 'In the caseeof the 
defendant it is suggested that he should have enqüired as to what 
become . of the mortgage which was executed 8 .years before his pur- 
(1) (1922) 36 C. L. J. 9. 
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chase ; and if he had instituted an enquiry he would have discover- 
ed that the. plaintiffs had some interest in the property. Now this 
.process of reasoning if applied. would have led the defendant to 
to go to Doman and enquire from him as to “who paid off the bond. 
He would have been informed that Jamiruddin had paid it off and 
then an enquiry had to be started as to. who Jamirttddin was. It 
was not easy to find out a man of the class to which he*belonged. 
Having found him and discovered that he was plaintiff No. r 
Jogendra's servant, the next step for the defendant was to 
approach Jogendra and ask him whether he had paid the bond. 
. After he had collected.all this information, there does not seem to 
.be any reason why he should have any doubt with regard to 
Raghu's. title in his mind. It is not strange for a brother's servant or 
à brother to pay off a debt due by another brother ; and.the mere 
fact that a person chooses to pay somebody. else's debt does not 
necessarily show that he has some title in the property mortgaged. 
An argument similar to this was suggested in Hunter v. Walters (1). 
It was therein argued that if the solicitor had examined the deeds 
with very great accuracy—if he had minutely examined the maps, if 
he had minutely examined all the recitals in all the deeds showing 
the devolution and the deductions from the previous title - he would 
have been led to the discovery that the person who was professing 
to convey had not an indisputable title to the share in the property ; 
and that if the solicitor had gone further and made further enquiries 
he would have been met with some other facts which if pursued 
would have led to the discovery of some other fact and ultimately 
to the title of the claimant. With reference to this argument James, 
L. J observed as follows: “It appears to me that the proper place 
for such an argument as that would be in some satirical work ridi- 
culing, by clever exaggeration, the doctrines of the Court of Equity 
with respect to constructive notice. It is not, to my mind, a subs- 
tantial argument, capable of being ‘addressed with any effect to any 
Court whatever.” This remark applies with equal force to the 
facts of the present case. - What is the ‘position ? The defendant 
found that the original settlement was taken by Raghu alone. He 
found subsequent dealings of the property by Raghu alone. On the 
face of these facts there was no reason to believe that there was 
any defect in Raghu’s title; and what would a man of prudence 
do ungler these circumstances? It has been suggested in many 
cases that it is rfot the duty of every purchaser to doubt his vendor's 
title, when he finds it clear on the. documents placed before him, 
(2) (1871) 7 Ch. App. 75. 
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Now what is the specific circumstance which ought to have prompt-  ° een L. 
ed an enquiry on the part of Immuddin or the defendant. If Immu- 1926, 
ddin had looked into fhe mortgage bond he would have found that Chao o dius 
it Was executed by Raghu alone; and admitting that he subse- cu 


quently discovered that it wa$ paid off by plaintiff No. 1 that would Jogendra Ne ‘Nath Mitra 


not have been inconsistent with the title of his vendor. Besides he 
Suhrawardy, F. 


was not bound to accept as true the statement made by a person ones 
that he was interested in the property merely because he paid off = 
the debt. The defendant isin a more secure position, There was 

no mention of the mortgage in his conveyance. He got all the . 


title deeds that were necessary in support of his vendor' title. - 
He got the pattah (lx. A) granted to Raghunath by the zemin- 
ddr. He got the conveyance in favour of Jamaruddi and 
that in favour of his vendors the Marwaris If really the 
plaintiffs had any title in this property, they held out Ragh- 
unath as the sole proprietor of it. They never asserted 
any right to this property from 1893 to the date -of the 
institution of the suit in July 1921. They allowed him to deal with 
the property as his own. They were aware that in r9oo he has 
mortgaged this propesty as his own and still they did not see any 
means to assert their title. "They again held .him out as before as 
the real owner of the property after the so called redemption of 
the mortgage. The patta Ex. A. was presumably handed over 
to the mortgagee and if the mortgage was really redeemed by the 
plaintiff No. x as the person who had a share in the property, 
how could thjs pattah again go into the hands of Raghu or the 
defendant ? By placing it in the hands of Raghu they again 
enabled him to deal with this property as his own. In my judg- 
ment there is no circumstance which can be called, within the 
import of the dictum of Their Lordships of the Judicial Committee 
in Ram Coomars case (Y) asa specific circumstance which was the 
starting point of an enquiry which might be expected to lead to 
- some result. In this view of the matter, in my opinion, the defen- 
dant was a puxchaser for value without notice and therefore he is 
protected by section 41, Transfer of Property Act. It is argued 
on behalf of the respondent that according to the finding of the 
first Court this land was under cultivation by the brothers at the 
time of the defendants’ purchase. Thelearned District Judge has 
not endorsed this finding and his finding on the point, though 
not clearly put, is to the effect that on this particular portion of 
the land there were cooly huts. "Thisis notone of the grounds 


(1) (1872) 11 B. L, R. 46. r 
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on which the learned Judge has charged Immuddin or the 
defendant with knowledge of the plaintiffs’ title. 

In this view itis not necessary to .considgr another important 
question in this case, namely, the question of acquiescence. But 
one cannot overlook the conduct of the'plaintiffs. Itis found that 
the defendant started building operations in 1911 or 1912. For 
9 years the plaintiffs did not take any steps to assert their title. 
It is said that the plaintiffs verbally remonstrated and then served 
the defendant with a registered notice. "The learned Judge. his not 
accepted this evidence. The fact therefore remains that the plain- 
tiffs stood by and allowed the defendant to raisea huge structure 
over the land a part of which is a mosque ~ generally a source of 
sanguinary religious and communal conflict. In Baidya Nath Dit 
v. Alefjan Bibi (y). Mookerjee J. on a consideration of the English 
cases on the point said: “ The Courts have gone so far as to hold 
that it is the duty of a man who knows that another is.relying on a 
document bearing a counterfeit of his signature to give notice of the . 
forgery without delay." Tf the plaintiffs desired really to assert their 
title when the defendant started building upon the land, one would 
have expected that the proper course for them to adopt was 
at any rate to have recourse to the Criminal Courts as the plaintiff's 
case is that they were in peaceful possession of the land until the 
defendant forcibly trespassed on it. No such attempt seems to 
have been made ; and in my opinion if in the circumstances of this 
case it were necessary to go into the question of acquiescence, I 
would have been disposed to find it in favour of the appellant. 

Great caution Should be exercised in approaching cases of this 
description which afford many facilities for.perpetration of fraud. 
It is possible that a person having a secret title divides with the 
ostensible owner the proceeds ‘of the transfer by the latter and 
then showed his hidden hand to recover that for which he has 
received good consideration. Equity jealously  scrutinizes the 
bonafide of a secret title holder and is notoriously partial to pur- 
chasers for value without notice. : f 

The result of the above considerations is.that this appeal is 
allowed, the decrees of fhe Courts below set aside and the plaintiffs’ 
suit dismissed with costs in all the Courts. j l 

Graham, J:—The suit out of which this appeal has arisen, 
related t@ a plot of land having an area of 2 bighas 6 cattas, which 
isin the possession of the defendants appellants and upon which 
buildings have been erected said to be worth Rs, 37,000. 


(1) (1922) 36 C. L. T. 9. 
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The plaintiff respondents’ case was that the plot of land in question 
formed part and parcel of a maurasi mokurari Jote of 8 bighas be- 
longing to plaintiff No. j and his deceased joint brothers Raghu nath 
Mitra and Kshetra Nath Mitra the father of. plaintiff No 2. The 
appellant purchased the land ffom two Marwaris named Sitani and 


Mitani, who purchased it from one Immuddin, who in turn pur- 


chased it from the aforementioned Raghu Nath. The plaintiffs alleged 
that the property belonged to the three brothers jointly as members 
of a Joint Hindu family, that the appellant was only entitled to a one- 
third share, and they sued accordingly for possession .with mesne 
profits after demolishing the building erected by the defendant 
upon their two thirds share. after establishment of their title there 
to, tither jointly with the defendant, or on partition by.metes and 
bounds. The suit was resisted by the. defendant inter alia upon the 
following grounds : 


I. That the plaintiffs had no title to the land, as they Were never 
joint with Raghu Nath, who transferred the propery to Immuddin 
for valuable consideration. 

2. That Setani Prosad and Mitani Prasad as well as the defen- 
dant, who purchased from them, were dona fide purchasers for value 
without any notice of plaintiffs title, if any, to the land in 
suit. 

3. That Raghu Nath alone was the owner of the land by virtue 


of the potta dated the rath Sraban 1300 B: S. which was made over 


to the defendant by his vendors. 


4. That the plaintiffs never prohibited the defendant ‘from 
erecting the buildings, and that they cannot in law or equity claim 
to have those buildings demolished: now. | 


© 5. Thatthe defendant purchased the land after due enquiry, 
that he never became aware of plaintiff's title, if any, and that 
plaintiffs are estopped by their conduct from bringing the suit. 

6. That, even if the plaintiffs were joint with Raghunath, their 
conduct amounted tb acquiescence and their suit must sal on that 
ground. | 

The main points for decision appear to be :*-, 

r. Firstly, whether the property in suit belonged to Raghunath 
alone, or to the three brothers jointly as members of a joint Hindu 
family ? ' " 

2. Secondly, whether even if they were members of a joint 
Hindu family, the plaintiffs are estopped by acquiescence from 
bringing the suit ? l 
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3. Thirdly, whether the defendant is entitled to the benefit of 
section 41 of the Transfer of „Property Act ? 

With regard to the first point it may be opserved that before the 
trial Court the main plank in the plaintiffs case appears to have 
been that the three brothers were members of -a joint Hindu family 
of which Raghunath was the 2arvta or managing member, and there 
can be no-doubt that, if once that position were established, 
the presumption would arise that the property belonged to them 
jointly and not to Raghunath alone. But it seems clear that this 
dase was abandoned in the’ Lower Appellate Court. The learned 
District Judge has made the following observations in this connec- 
tion: “ At the outset it may be noted that the joint family alleged 
by the plaintiffs is not an ordinary Hindu joint family in the enfoy- 
ment of ancestral property...... so far as I understand the argu- 
ment of the learned vakil, who appeared for the plaintiff, he did 
not conterid that this family was an ordinary joint family". "Then 
he goes on to state that the plaintiffs case was that the three 
brothers started a joint milk business and purchased the property 
out of the profits, and he observes: “Ifthe property were pur- 
chased out of the profits of a joint business, the presumption 
would be that it was joint. The appellant has entirely failed to 
prove that the property was purchased with money belonging to 
Raghunath,” 


It seems to me that in making these latter observations the 
learned District Judge has fallen into error, that he has misplaced 
the onus, and that this error has vitiated his judgmett upon this 
point. If the case ofa joint Hindu family goes, and, as I have 
said it was abandoned in the Court of appeal below (the same 
position being also maintained in this Court), the presumption 
would be that the apparent state of things was the real state 
of things and that Raghunath, who was the ostensible owner, 
was the sole owner. There is no authority so far as I am 
aware, and certainly none has been shown to us for the proposition 
that property purchased with the profits derived from a joint 
business must be presymed to be joint, nor does such a view seem 
to be based on reason or to be consistent with common sense. A 
partner in a joint business may invest the profits which he derives 
therefrom in any way that he seems advantageous, and it cannot 
be said to follow that because such profits have been earned as a 
result of the joint business they must necessarily be jointly invested. 
The documentary evidence shows that Raghunath represented 
himself as the owner of the property, and in the particular circums- 
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tances of the case the onus would lie on the plaintiff to establish that 
that was not really so, and that the land in dispute was purchased by 
the three brothers out of the profits of the milk business. Itis true 
the learned District Jdtige has stated that apart from the presump- 
tion the evidence is in favaur of the plaintiffs, but it is I think 
obvious thatehe has been largely influenced by the view he has 
taken on the question of onus. The trial Court found that the 
evidence on both sides was somewhat meagre and that the pre- 
sumption in favour of joint ownership was not therefore displaced. 
But as I have said that case was subsequently abandoned and if 
the evidence is meagre then the presumption of sole ownership must 
prevail. Asa matter of fact, the evidence so far from supporting 
the plaintiffs’ case, seems to go very much against them. ‘The 
lease (Ex. A.) relating to the 8 bighas of land, dating so far back 
on the 26th July 1893, was in the name of Raghunath alone. Out 
of these 8 bighas 2z bighas .were acquired by the Bengal Nagpur 
Railway, and the compensation money was paid to Raghunath 
alone (vide Ex. C). On the 27th Magh 1307 B. S. (the 8th Feb- 
ruary 1goo,) Raghunath alone mortgaged the remainiog 6 bighas 
toone Doman. On the 29th March 1903 he sold 2 bighas 6 
cottahs to Immuddin and the rest of the land to other persons. 
There was nothing in those documents to suggest that Raghunath 
the ostensible owner was not the real owner, or that his brothers 
were in any way interested in the property. Indeed the finding of 
the Court of appeal below is to this effect as the following passage 
in the judgment of the learned District Judge shows. “It is clear 
that Raghu ws the ostensible owner with the implied consent of 
his brothers ; the lease was taken in his name alone and his name 
was registered in the landlords sherista." As their Lordships of 
the Privy Council observed in the case of Ram Coomar Koondoo v. 
John and Maria Mcqueen (1) “It isa principle of natural equity, 
which must be universally applicable that, where one man allows 
another to hold himself out as the owner of an estate, and a third 
. person purchases. it for value from the apparent owner in the 
belief that he is the real owner, the man, who so allows the other to 
hold himself out, shall not be permitted to recover upon his secret 
title, unless he can overthrow that of the purchaser by showing 
either that he had direct notice, or something which amounts to 
constructive notice of the real title ; or that there existedecircum- 
stances which ought to have put him upon an inquiry, that if prose- 
cuted, would have led to the discovery of it." 


Applying the principle herein laid down to the facts of the pre- 
(1 (1872) 11 B. L. R. 52. e 
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sent case it appears to me that the defendant not only had no direct 
notice of the real title, if any, of the plaintiff, but that 
there cannot be said to have been any circumstances which would 
be calculated to put him upon inquiry. j 

The next point for consideration. is whether the plaintiffs by 
their long silence must be held to have acquiesced iM the sale and 
are estopped from asserting their rights, or supposed rights. On 
behalf of the appellants much reliance has been placed upon this 
fact. The buildings, and as already stated they are buildings of 
considerable value, appear to have been erected as far back as 1910 
or rọrr, and it does not seem reasonable to suppose that the plain 
tiffs would have stood aside during all this time, if they had been 
the real owners of the land, as they now claim to be. On £he 
contrary they would surely have taken prompt steps to defend 
their rights, and would have lost no time in bringing their 
suit. Their conduct in my opinion amounted to acquiescence. 

Lastly there is the question whether the defendants appellants 
are protected by section 41 of the Transfer of Property Act. The 
trial Court found that defendant was a dena fide purchaser for value, 
but with knowledge of plaintiffs right, and the learned District 
Judge has observed as follows in this connection: “It is obvious 
that Immuddin cannot have made any inquiries even of the most 


- perfunctory kind, although he knew that that property was subject to 


a mortgage...... if he had made inquiries of the mortgagee, he would 
have found out that the debt had already been satisfied by Jogen- 
dra and that the sum left in his hands by the transferorto liquidate 
the debt was insufficient for the purpose. If hf had made 
inquiries of the mortgagee he would have found that Jogendra had 
some interest in the property. " 

It appears to me that these conclusions are not warranted by the 
facts. None of the documents can be said to have conveyed any 
notice whatever that the transaction was other than it appeared to 
be. The defendant purchased in good faith, and obtained delivery 
of the title deeds. It is in evidence moreover that in the landlord's 
sherista Raghunath alone was registered as owner'of the property. 
In the particular circumstances ofthe case it appears to me that 
the defendant appellant is entitled to the protection afforded by 
Section 41 of the Transfer of Property Act. 

In gy judgment the decision of the Courts below can not be 
supported and I agree with my learned brother that the appeal 
must be allowed with costs. 

A. T, M. Appeal allowed. 
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PRESENT. — The Lord, Chancellor, Lord Parmoor, Lord Blanesburgh, 
Sir Jokn Edge, and Mr. Ameer Añ. 
¢ PURSUTTAMDAS AGARWALLA 


9. 
GOBIND PROSAD AGARWALLA .AND OTHERS 


[ON APPEAL FROM THE HIGH COURT OF [UDICATURE AT 
Fort WILLIAM IN BENGAL. | 


Hindu will, construction of—Gift of income-—Failure of portion of such gift— 
Residue for charitable purposes. 


A testator by his will directed his trustees inter alia (clause 17) to pay out 
of the income of his estate the sum of Rs. 650 to the managers of a mundir, 
of which Rs. 100 were to be given as a gift to certain persons in succession, and 
the rest applied for the performance of puja and the feeding of the poor; and 
that (clause 23) “ after paying the monthly sums and the monthly expenses here- 
inbefore directed to be paid or incurred, and also after providing for the payment 
oftaxes, Governmentrevenue and assessments and repairs of his immoveable 
property, the surplus of the rents, income, and profits of his property and estate 
shall be monthly and every month remitted to ‘the managers of the said mundir 
and applied in manner respecting the said monthly sum of Rs. 650, or so much 
thereof as is not required for the support of my family there, towards the perfor- 
mance of Pujas and other religious ceremonies, and for the: daily feeding of the 
poorat his mundir”. 


The beneficiaries of the sum of Rs..100 bequeathed by clause 17 had all died, 
and the trusts thereof for the benefit of other persons not named therein had 
become inoperative by reason of sach persons not having been born in the testa- 
tor’s lifetime. In a suit instituted by the testator's grandson for the construction 
of the will: 


Held, that the Rs. 100 per month fell into the general residue, and that 
the true effect of Clause 23, a general residuary clause, sweeping up all that 
was not disposed of by the preceeding clauses, was that the residue should be 


applied for the religious and charitable purposes referred to in Clause 17, being ' 


the purposes applicable under that clause applied to the residue of the Rs. 650 
per month after deducting the Rs. 100 per month; there was accordingly, no 
sum undisposed of by the will. ° 

Appeal from a decree dated the 26th Nov. 1923 of the High 
Court, Appellate Jurisdiction. 


Sanderson, C. J, and Richardson, J. reversing, a dereco the 
same Court (Pearson, J.) dated the 15th December 1922. 


The action was brought on the rst August 1919 by the testator's 
grandson against the other mqmbers of the testator's family and 
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the trustees of his estate. The testator, Babulal Agarwalla, died on 
the 31st October 1873, having previously on the 6th August 1873 
made the will in question, the material clases of which are set 
out in their Lordships' Judgment. Pearson, J. the trial Judge, had 
decided in favour of the, Plaintiff (Appellant), holding that, as regards 
the Rs. roo under Clause r7 they fell under an intestacy, and that, 
as regards Clause 23, the proportionate amount of the surplus would 
follow the directions.as to the Rs. róo'under Clause 17. On appeal, 
the Chief Justice and Richardson, J. reversed this decree, ‘holding 
that, although by Clause x7 the testator intended to make a perpe- 
tual provision for the members of his family, such provision was 
bad in law, and by reason of its failure the Rs. 100 a month fell into 
the residue or surplus disposed of by clause 23, and that, on*the 
true construction of Clause 23, such residue was to be applied to 
the charities specified. The plaintiff appealed to His Majesty in 
Council. 


Sir G. Lowndes K. C. and G. D. McNair for the Appellant. 
L. de Gruyther K. C. and E. B. Raikes for the Respondents. 
The Judgment of the Board was delivered by 


The Lord Chancellor :—This appeal raises a question as to 
the construction of the will of Babulal Agarwalla, who died in the 
year 1873. The'will is in the English language and states (among 
other things) the testator's intention to erect a mundir and suitable 
buildings for the residence of members of his family and for the 
reception of poor and homeless persons at Sri Bindapan. Then by 
a clause, which has been referred to as clause 17, he directs that 
out of the income of his 'estate a sum of Rs. 650 (subject to the 
increase hereinafter mentioned) be remitted monthly and every 
month by my executors or trustees to the managers for the time 


- being of the mundir of Brindaban to be erected as aforesaid, out of 


which sum Rs. roo shall be paid to" certain persons in succession ; 


- and then the clause continues, * and the residue or surplus shall be 


appropriated towards the expenses of performing Pujas at or 


. otherwise maintaining the said mundir and of the daily feeding 


of the poor there.” The beneficiaries of the monthly sum of 
Rs. roo named in this clause are all dead, and it is common ground 
that the trusts declared of that monthly sum for-the -benefit of 
other persons not there named is inoperative, those persons not 
having been born in the testator's life time. Then by clause 23 
of the will the testator says this :— 


* I further direct that after payjng the monthly sums and the 
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monthly expenses hereinbefore directed to be paid or incurred and 
also after providing for the payment of taxes, Government revenue 
and assessments and repairs of my immoveable property, the surplus 
ofthe rents, income "ind profits of my property and estate shall be 
monthly and every month remitted to’ Brindaban and applied in 
manner respetting the said monthly sum of Rs. 650, or so much 
thereof ag is not required for the support of my family there, towards 
the performance of pujas and other religious ceremonies, Bn for the 
daily feeding of the poor at my mundir there.” 


. Upon those clauses three points arise. The first question is 
Whether, the trusts of the sum of Rs. roo per month having failed 
that sum falls into the residue of the Rs 650 a month and is appli- 
cable according to the trusts of clause r7. It is not necessary to 
decide that question, as it has been assumed throughout, and their 
Lordships will assume in favour of the appellant, that the Rs. roo a 
month does not fall into that particular residue of which the trusts 
are declared by clause 17. | 

The second question is whether, assuming that to be so, the 
Rs. reo a month falls into the general residue which is disposed of 
by clause 23, In their Lordships’ opinion it does. Clause 23 is a 
general residuary clause, sweeping up all that is not disposed of by 
the previous clauses ; and, accordingly, by virtue of the ordinary 
rule, the monthly sum of Rs. 100, assuming it not to be disposed of 
“by clause 17, falls into the residue of which trusts are declared by 
clause 23. 


Then a thérd question is raised’: Glaus 23 directs the surplus 
to be “applied in manner respecting the said monthly sum of 
Rs. 650, or, so much thereof as is not required for the support of 
my family there towards the performance of pujas and other 
religious ceremonies, and for the daily feeding of the poor at -my 


mundir there.” It is suggested on behalf of the appellant, and- 


the learned. Judge who first dealt with the matter was disposed to 
hold, that the effect of that trust was that a proportion of the 
residue bearing the same proportion to the whole as the Rs. roo 
bore to the total sum of Rs. 65o, became applicable for the support 
of the testator's family, described in clause 17, and that particular 
trust having failed, is undisposed of and passes to the testator's heirs. 
In their Lordships’ opinion that is not the true effect of the clause. 
The clause in substance directs that the residue shall be"applied 
for the religious and.charitable purposes referred to in clause 17, 
being the purposes applicable under that clause applied to the 
residue of the Rs. 650 per month after deducting the Rs. roo 
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per month, and this view is supported by the words “ subject to 
the increase hereinafter mentioned," contained in clause 17. The 
result isthat, in their Lordships' opinion, inete] is no sum not dis- 
posed of by the will, and, accordingly, that the 'üdgment of the High 
Court at Calcutta is right and should bes affirmed. Their Lordships 
will therefore humbly advise His Majesty that the appeal a and 
should be dismissed with costs. 

Morgan, Price, Gorden and Marley :— Solicitors for Appellant. 

Watkins and Hunter :—Solicitors for Respondents. ° 


A. de M. Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Sthrawardy, and Mr- Justice Graham. 


LAL BEHARY MAITY AND ANOTHER 
V. 
RAJENDRA NATH MAITY AND OTHERS.* 


Revenue sale—Revenue sale Law (Act XI of 1859), Sec. 6, notice under-—Non- 
publication, effect of—No arrears of Revenue—Larger amont of revenue 
demanded—Cesses, if included in revenue—Revenue Sale Law, Sec. 33-— 
‘Irregularity -Contract Act (IX of 1872), Sec. 59—Appropriation—Debts— 
Payments of Government revenue—Revenue Sale Law, construction of. 


Whether the non-compliance with the provisions of the Reve- 
nue Sale Law amounts to an illigality, or an irregularity, it can only bea ground 
for setting aside a sale if the party complaining succeeds 
substantial injury has resulted from such non-compliance. 


Per curiam : 


in proving that 


The amount of cesses cannot be included in the amount recoverable under the 
Revenue Sale Law : Gujraj v. Secretary of State (A). 


The Collector is to appr@priate the amount sent by money order with direction 
by the defaulter to appropriate it to a certain éis#, towards the payment of another 


*Appeal from Appellate Decree No 2343 of 1923, against-the decree of A. 
Henderson Esq. District Judge of Midnapur, dated the 29th June, 1923, reversing 
that of Babu Amrita Lal Mukerjee, Subordinate Judge of Midnapur, dated the 
29th July, 1922. 

(1) (1889) 1. L. R. 17 Calc. 414. 
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kist. Section 59 of the Contract Act. is applicable. The appropriation can only * Cwi. 
be varied with the consent of the payer, P 2 ; — 


1926. 
Per Graham, } : Section 59 of the Contract Act jenii to payments of Govern- pata . 
ment revenue : Mahomed 3» v. Ganga Bishun (1). Lal EUNT Maity 


Per Curiam: The word ‘irregularity’ in section 33 of the Revenue Sale "Rajendra ‘Nath Maity 
Law covers also (illegality.’ 


* 


Per Suhrawardy, ) : Notice under section 5 of the Revenue Sale Law must issue 
before the mehal has become liable to sale; and the notification under section 
6 has to be issued after the property has become liable to sale—a date for sale * 
having been fixed. A combined notification "under sections 5 and 6 cannot be 
legally issued. The effect of such combined notice is that there will be no service 
of a proper notification issued under section 6 of the Act. 


Per Graham, J: A notification under section 6 of the Revenue Sale Law 
shoudd be issued in all cases and it cannot be dispensed with on the ground that a 
notification has already been issued under section 5. 

Though the omission to issue a notification under section 6 of the Revenue 
Sale Law is not a mere irregularity rendering a sale null and void: Lala 
Mobaruck Lal v. Secretary of State (2), in setting aside a sale, each case is to be 
decided upon its own particular facts. l 


Per Suhrawardy, J: Where there are no arrears, there can be no sale under 
the Revenue Sale Law and the Civil Court has jurisdiction to set aside the sale 
apart from the Revenue Sale Law. 


The fact that the amount of arrears of revenue claimed is different from what 
is really due, does not take away the jurisdiction of the Collector to hold a sale 
under the Revenue Sale Law. 


Per Graham, F: Act XI of 1859 isa stringent enactment for the realisation 
of arrears of revenue, and that being so, there is an obligation to comply exactly 
with its requirements. e 

e 


Appeal by the plaintiffs, 


Suit for recovery of possession. 
The material facts appear from the judgment. 


Mr. Amarendra Nath Basu and Babu Rama Prasad Mukho- 
padhyay for the Appellants, 


Dr. Dwarka Nath Mitter, Mr. Harendra Kumar Sarbadhtkari, 
Babus Subodh Chandra Dutt and Nripendra Chandra Das for the 
Defendant Respondent. 


€ ^ 
C. A, V. 


The judgments of the Court were as follows : 
Suhrawardy, J :—This appeal by the plaintiffs arisesout of February, 15. 
a suit for recovery of possession of their 6 annas shire in Touzi No. 


(8) (1911). 1. L. R. 38 Calc. 537 ; La R 38 I. Ae 80 ; 13C. L, J. 525. 
(2) (1885) L L. R, 11 Calc. 200. . 
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1666 of the Midnapore Collectorate after setting aside the reve- 
oue sale of the said Tauzi held on the roth January, rg2r or in the 
alternative for a direction upon the defendants,to reconvey the plain- 
tiffs share in the Touzi to them. "The learned Subordinate Judge 
in the trial Court being of opinion that there were no arrears and 
that there was no publication of the notice under settion 6 of the 
Revenue Sale Act. (XI of 1859)—which omission rendered the sale 
spso facto void passed a decree in favour of the plaintiffs setting 
aside the sale as null and void and allowing the plaintiffs to recover 
possession of their 6 annas share in the mahal. On appeal the 
learned District Judge of Midnapore held that the decree of the 
trial Court was apparently wrong in setting aside the entire sale 
when the other proprietors of the Touzi did not object to it. The 
only decree in his opinion that could have been passed was for an 
order upon defendant No. r (purchaser) to reconvey the property to 
the plaintiffs The learned Judge further held that there was 
service of a notice which might be taken to be one under section 6 
of the Act; but if there was no serviceof a separate notification under 
section 6, it amounted only to an irregularity and that as the plain- 
tiffs failed to prove substantial injury the sale was not liable to be 
set aside under section 33 of the Act. In this view the learned 
Judge dismissed the plaintiffs’ suit. 


The plaintiffs have appealed and on their behalf it is urged in 
the first place, that the sale was bad in law as no notification under 
section 6 of the Revenue Sale Act was served and as this amounted 
to an illegality the sale should be held to be invalid. dn the second 
place it is contended that on proper calculation it should have been 
found thatithere were no arrears ; and that the Court below were 
wrong sin considering the amount claimed for cess .as part of the 
revenue recoverable under Act XI of 1859. 

As regards the first ground, it is necessary to state the facts of 
the case. The mehal was assessed with revenue of Rs. 107-r1-9 
and cesses of Rs. 2-12-o0 payable in four quarterly instalments, It 
is found that the amount due for March and June Kists of 1920 
was short by Rs. 52-9 pies. According to the notification made 
by the Board of Revenue under section 3 of the Act the March 
Kist was to have been paid on or. before the 28th March and the 
June kjst on or before the 28th June. Under section 2 of the Act 
these kists, if unpaid, were arrears.on the rst May and rst August. 
On the gth August 1920 the Collector directed the issue of notice 
under section's of the Act, which was served in September 1920, 
as there were some attachments on the Mehal. This notice was 
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in the following from : “Notice is hereby given under sections 5 
and 13 of Act XI of 1859 that unless the arrears of revenue men- 
tioned below are paid on or before the next latest date of payment 
viz., the 28th August 1920, the under-mentioned estates'or share of 
the estate in the District of Midnapore will be put up for sale at the 
office of the Collector of that District on the roth January roar 
at noon for the said arrears”. On the 17th November 1920 the 
Collector ordered that the Mehal should be advertised for sale. 
The sđle was held on the roth January 17921: and the Mehal was 
purchased by Defendant No. x for Rs. 2100. Before the sale, on 
the 25th and 29th September 1920 the plaintiffs remitted the sum 
of Rs 5-1 to the Collector by two money orders with the direction 
that the amount should be credited towards the September kist. 

It appears that there was only one notice served purporting to 
be under sections 5 and 13, referred to above. The learned District 
Judge is of opinion that the notice was in the form of the notice 
prescribed by the Board of Revenue and in fact it amounted to a 
combined notice under sections 5 and 6 of the Act. I must express 
my regret that the form should have been adopted for the pur- 
pose of necessary notifications under the Act. The notice under 
section 5 is to be tssued for the arrears of the description mention- 
ed in that section. That section says such notice shall specify the 
nature and amount of the. arrear so demanded and the latest date on 
which the payment thereof shall be received and shall be served not 
less than 15 clear days preceding the date fixed for payment accord- 
ing to sectiog 3 of the Act. According to section 3 of the Act the 
Board of Revenue has fixed the dates of payment of the kists which 
in the present case were the 28th March and 28th June. The notice 
under section 5 should have issued 15 clear days before those dates. 
The notification under section 6 is to be issued after the latest date 
of payment fixed in the manner prescribed in section 3 of the Act. 
The notice under section 5 apparently is to be issued for the pur- 
pose of giving warning to the people concerned of the liability of 
the mehal being sold in the event of the payment not being made 
within the time fixed therein. -It must therefore issue Jefore the 
mehal has become liable to sale whereas the notification under 
section 6 has to be issued after the property has become liable 
to sale a date forsale having been fixed. In this view I fail to 
understand how a combined notification under sectionf s and 6 
can belegally issued. The effect of the issue of this notice in the 
present case must be that there was no service of a proper notifica- 
lion issued under section 6 of the Act. 
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The next question that arises for consideration is the effect of 
non-service of a notification under section 6 of the Act. In order 
to decide this question it is necessary to consider the second 
point raised on behalf of the appellants namely, that there was 
no arrears of revenue at the time of the sale. If the appellants 
succeed in establishing that there were no arrear$ at the date 
of sale they must succeed in the suit as in thaf case the 
Collector had no jurisdiction to bring the mehalto sale. It 
has been held in several cases that where there were noe arrears 
there was no sale under the Act ‘and therefore the Civil 
Court has jurisdiction to set aside the sale, apart from the Act. 
It is argued on behalf of the appellants in the first place that the 
amount of cesses could not be included in the amount recower- 
able under the Revenue Sale Act; and for this view reliance 
was placed on section 42 of the Bengal Cess Act of 1886 and the 
case of Gujraj Sahai v. Secretary of State for India in Council (1). 
In my opinion this contention is right. But the amount of cesses 
comes to about Rs. 3; and if that is deducted from the amount 
due, namely, Rs. 5 and odd there would still be a balance of 
Rs. 2 and odd due on account of arrears of Government Revenue. 
It cannot therefore be said that there was no arrear due at the 
date of sale. This gave jurisdiction to the Collector to hold 
the sale under the Act. The fact that the amount of arrears 
claimed was different from what is found really due did not take 
away that jurisdiction. "The sale was theretore held with jurisdic- 
tion. 

It remains to be seen whether the sale is liable to be set aside 
in the absence of service of notification under section 6 of the Act. 


. The matter really rests upon the construction to be put on section 


33 of the Act. That section provides that no sale for arrears of 
revenue shall be annulled by a Court of . justice except on the 
ground of its having been made contrary to the provisions of this 
Act and then only on proof that the plaintiffs has sustained 
substantial injury by reason of the irregularity complained of. It 
is argued on behalf of the appellants that the failure to serve the 
notification under sect&on 6 of the Act is not an irregularity and is 
not covered by section 33. In support of this view reliance has 
been placed on some passages in the judgment in the case of 
Mathargja Maha Shur Singh v. Baboo Huruck Narain Singh (2). 
That case was decided under the provisions of Act r of 1845 


(1) (1889) 1. L. R. 17 Cale. 414 (431). 
(2) (1862) 9 M. Il. A. 268 (278—282) 
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which did not contain any provision corresponding to section 33 of 
Act XI of 1859. Therefore it is no authority in support of the view 
.pressed before us. The sheet anchor of the appellants’ case is 
the decision of a Full Bench of this Court in the case of 
Lala Mobaruck Lal v. The! Secretary of State for India in 
Council (x). It was therein decided by a majority of 4 Judges that 
a non-compliance with the provisions of section 6 of Act XI of 1859 
is not a mere irregularity curable by section 8 of Bengal Act VIII 
of 1868'but an illegality ; and the sale held without compliance 
with the provisions of section 6 of the Act is null and void as not 
being a sale under the provisions of Act XI of 1859. Tottenham 
J. dissented from this opinion and held that the sale held under 
such conditions'is not £2so /aco null and void, but is liable to be 
annulled only on proof that the person whose land has been. sold 
has sustained injury by reason of the informality in the publication 
of the notification. It is submitted on behalf of the respondents 
that ‘this decision has, by the Judicial ‘ Committee as well as 
by later decisions of this Court, been impliedly overruled and the 
correct view that is now established upon the authorities is that non- 
compliance with-the provisions of section 6, be it an illegality or 
irregularity, does not render the sale ifso facto void ‘but makes 
it liable to be set aside on proof of substantial injury to the party 
complaining, under section 33 of the Act. In support of this view 
réliance is placed upon the cases of Radha Charan Das v. Shar- 
fuddin Hossein (2) and Gangadhar Das v. Bhikari Charan Das (3). 
In the former gase itis held that the Full Bench ruling in Lala 
Mobaruck Lal v. Secretary of State (1) has in effect been overruled by 
the decision of their Lordships of the Judicial Committee in the 
éase of Gobind Lal Roy v. Ram Janam Misser (4). Yn the latter 
case the learned Judges held that Lala Mobaruck's case (1) has 
ceased to be binding by reason of the decisions of their Lordships 
of the Judicial Committee in Zasadduk Rosul Khan v. Ahmad 
Husain (5) and in Gobind Lal Roy v. Ram Janam Misser (4). 
The position therefore has to be examined in order to find out if 
the view taken in these cases is correct. The decision of their 
Lordships of the Privy Council in Godind Lal Roy’s case (4) was in 
an appeal against a decision of this Court reported sub-nomine 
Gobind Lal Roy v. Biprodas Roy (6). This wasa decision passed 
by Tottenham and Gordon JJ. At page 413 of the report the fearned 


(1) (1885) I. L. R. 11 Calc, 200. (2) (1913) I. L. R. 4t Calc. 276. 
(3 (1911) 16 C. W.'N. 227. (4) (1893) 1. L. R. 21 Calc. 7o. 
(5) (1893) I. L. R- 21 Cale. 66. : (6) (1889) I. L. R. 17 Calc. 398. 
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Judges stated thus :: “We need not express any decided opinion on 
this latter point" (the application of section 33 of Act XI of 1:859). 
because it seems to us that we are bound ly the judgment of a- 
Full Bench of this Court "in a somewhat similar case Lala 
Mobarutk Lal v. The Secretary of state for India in Counal (x) and 
that in accordance with that judgment, we are compdled to hold 
that section 33 of Act XI is not applicable to the pregent case, 
whatever be our own opinion on that point" The last few words : 
had reference to the dissentient judgment of Tottenham J. *in that 
Full Bench case. On appeal from this decision the Judicial 
Committee set it aside and confirmed the sale; but no direct refer- 
ence was made to the Full Bench case in their Lordship’s judg- 
ment. It however appears from the report of the case that it was 
argued before their Lordships on the strength of the Full Bench 
decision of this Court. In giving their judgment their Lordships 
made the following observations. “In the opinion of their Lord- 
ships a sale is a sale made under Act XI of 1859 within the mea- 
ning of that Act when itis a sale for arrears of Government reve- 
nue held by the collector or other officer. authorised to hold sales 
under the Act although it may be contrary to the provisions of the Act 
either by reason of some irregularity in publishing or conducting 
the sale or in consequence of some express provisions for exemption 
having been directly contravened...It is difficult to suppose that the 
introduction of that sentence” (‘and then only on proof that the. 
plaintiff has sustained substantial injury by reason of the irregulari- 
ty complained of’) “into the Act of 1859 could have been 
intended to have the effect of excluding from section 33 all cases of 
illegality as distinguished from irregularity.” The case of Radha 
Charan Das v. Sharfuddin Hossein (2) was taken in appeal Shar- 
Juddin v. Radha Charan Das (3) before the Privy Council and their 
Lordships confirmed the decision of this Court. It was argued in 
that case that the  non-publication of the notification under 
section 6 in the Vernacular Local Gazette was an illegality and not 
asmere irregularity. Their Lordships held that the procedure was 
not contrary to the provisions of the Act and if it was an irre- 


. gularity the appellafft had failed to show any substantial injury 


arising out of the irregularity complained of. On these authorities 
therefore there is no escape from the conclusion that whether the 
non-cémpliance with the provisions of the Act amount to an illegality 
or an irregularity it can only be a ground for setting aside a sale 


(1) (1885) I. L. R. 11 Calc. 200. (2) (1913) T. L. R. 41 Calc. 276. 
(3) (1988) L. R, 45 I. A. 205 H 29 C, L, J. 198. 
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if the party complaining succeeds in proving that substantial injury CIVIL. 


has resulted from such non-compliance. The divergent views on 1926. 
the effect of an illegality or irregularity on the sale held under Act | Behar Maity 
XI of 1859 is due to the use of the word ‘irregularity’ in section 
33. But reading:all the clauses of the section together there can be 
no doubt left that what is meant by the word ‘irregularity’ in the sec- Suhrawardy, F. 
tion is thë fact of the sale having been held contrary to the provisions m 
of the Act. There is no indication in the Act that any distinction : 
was made between ‘illegality’ and ‘irregularity.’ The authorities 
to which I have referred shows that if the collector has jurisdiction 
to hold the sale, non-compliance with any of the provisions of the 
Act will render the sale liable to be set aside only on the ground that 
a party has sustained substantial injury by reason of the illegality 
or irregularity complained of. Itis no doubt hard to suppose that 
the Collector may hold sale without observing any provision of 
the Act and the sale should be held good if no injury is caused 
to any party. But the law with regard to the recovery of arrears of 
Government Revenue is strict as their Lordships observed in 
Gobind Lal! Roy’s case (1): " sales for arrears of revenue are of 
constant occurrence ; any thing which impairs the security of 
purchasers at thoge sales tends to lower the price of the estates 
put' up for sale." 
On the question of injury the learned Judge has found in 
agreement with the Subordinate Judge that the plaintiffs have 
failed to prove any fact which would justify the inference that 
the inadequacy of price fetched at the sale was in any way 
due to the faifure of the Collector to issue a notification under 
section 6. It was argued on behalf of the plaintiffs that the 
property was worth Rs. 4ooo whereas it was sold for Rs. zroo. On 
this ‘point the learned Judge remarks that there were several 
bidders present and that there was a hot contest between them 
and the low price fetched was to be attributed to the fact that 
the sale was a Court sale. The finding of fact that the low 
price fetched at the sale was not due to the failure of the Collec- 
tor to issue proper notification under section 6 of the Actisa 
finding of fact which must be accepted. That being so whether 
the non-compliance with the provisions of section 6 amounted to 
illegality or irregularity, the plaintiffs are not entitled to succeed 
on the finding of the Court below that the inadequacy of priee was 
not due to the breach of any provisions of the Act? 
There is one other point which was urged during the argument 
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on behalf of the appellants. It was stated that the amount of 
Rs. 5-1 sent by the plaintiffs to the Collector by money orders 
should have been credited to the defaulted kists. As to that the 
learned District Judge observed that it was sent with a direction 
by the plaintiffs that the amount sheuld be credited towards the 
September Kist and that under section 59 of the Contract Act the 
Collector had no authority to do otherwise. We think that this 
view is correct. In Sheikh Mahomed Jan wv. Ganga Bishun 
Singh (1) under similar circumstances the Collector had appropriat-. 
ed the amount sent with a direction by the defaulter to appro- 
priate it to a certain Kist, towards the payment of another Kist and 
their Lordships of the Judicial Committee held that the appro- 
priation was not to be varied without the consent of the payer. , 

The result of the above considerations is that this appeal fails 
and is dismissed with costs. 

Graham, J :—I agree that the appeal must be dismissed and 
propose to state briefly my reasons. ‘The learned Advocate for the 
appellants, confined himself to arguing two points. He contended 
firstly that the Court of appeal below should have held that the 
issue of a notification under section 6 of the Revenue Sale Law was 
necessary, and that the omission to issue it was an illegality and not 
a mere irregularity the effect being to render the sale null and 
void. Secondly, he urged that there were in fact no arrears of 
revenue at the time of the sale, and that therefore the sale was 
bad. 

In my opinion, there is no substance in either of these conten- 
tions. With regard to the. first point, itis no doubt True that Act 
XI of 1859 is a stringent enactment for the realisation of arrears of 
revenue, and that, that being so, there is an obligation to comply 
exactly with its requirements. There is authority too for the view 
that omission to issue a notification under section 6 is not a mere 
irregularity, and that it renders sucha sale null and void, Zala 
Mobaruck Lal v: Secretary of State, (2). 

But each case must be decided upon its own particular facts, 
and in this case there are some special features which require consi- 
deration. It is comnfon ground that no notification under section . 
6 was in fact issued, but itis urged on behalf of the respondents 


that, though a notification purporting to be made under sections 5 
and 137° of the Act was issued, that notification was in effect a notifi- 
cation under section © and contained all the particulars required- 


(1) (1911) L. R. 381. .80 ; 1. L. R^ 38 Calc. 537 ; 13 C. L. J. 525. 
(2) (1885) I. L. R. tt. Calc. 200. 
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by law to be included in such notification. In short it is argued , Cwi. 
that it was a combined notification under sections § and 6, and 1930: 
that, asit had already been issued, and gave all the necessary -— 
information, it would Mave been a mere waste of time to publish a L9! Pehary Maity 
a separate notification under section 6. This contention is plausi- Rajendra Nath Maity 
ble, but I think the Courts below were right in holding that Graliais, y. 
a notification under section 6 ought to be issued in all cases, and d 
that it cannot be dispensed with on the ground that a notification 
has already. been issued under section 5. e 
The matter however does not end there. The question next 
arises whether the omission to issue a notification under section 6 is 
an irregularity, or an illegality, and whether the sale can be set aside 
upon that ground. ‘The trial Court relied upon the Full Bench rul- 
ing in Lala Mobaruck Lal wx. The Secretary of State (1) referred to 
above, where a distinction was drawn between irregularities and ille- 
galities. But that case was subsequently dissented from by the Privy 
Council in the case of Gobind Lal Roy v. Ram Janam Misser (2) 
and that decision was subsequently followed by this Court in 
Radha Charan Das v. Sharfuddin Hossain (3). In view of the 
decision in the Privy Council case it must be accepted that the. 
word ‘irregularity’ in section 33 of the Revenue Sale Law covers also 
illegalities, and indeed the language used in the section seems to 
point to that conclusion, for after speaking of the sale having been 
made * contrary to the provisions of this Act “it goes on imme- 
diately afterwards to refer back to this as an “irregularity.” 
However, be that as it may, the decision of the Privy Council is 
binding upoi us. | 
It follows that in order to succeed upon this ground the plaintiffs 
must show that they have suffered substantial injury by reason of 
the irregularity complained of and here we are confronted by the 
finding of fact arrived at in the Court of appeal below. The 
learned District Judge has found that the failure to publish a 
notification under section 6 did not affect the price realized. We 
cannot interfere in second appeal with that finding unless it is vitiat- 
ed in some way by some error of law, or procedure. It cannot be 
said that there are no materials to supporg it. The utmost that 
can be urged on behalf of the appellants is that the price fetched 
for the mehal was only Rs. 2100 although the property has been 
valued at Rs. 4000. But estimates of the value of property in 
cases of this description are apt to be exaggerated, and on the other 
(1) (1885) I. L. R. 11 Calc. 200. — — — (2) (1893) I. L. R, 21 Calc. 7o, 
(3) (1913) I. L. R, 41 Calc. 276. * : 
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hand ‘it is a matter of common knowledge that properties sold at 
Civil Court sales do not as a rule fetch anything like their real 
value. “It cannot therefore be held that Rs. 2100 was an altogether 
inadequate price. The first contention therefore fails. 

It is next contended that at the date of the sale there were no 
arrears, and that consequently the sale was ultra vires and bad in 
law. Inthis connection it was first argued, that cesses eught not 
to have been taken into account. That no doubt is correct as 
demands in respect of cesses are not revenue and consequently the 
procedure prescribed by the Revenue Sale Law does not apply to 
them. There is authority for this, if authority is required, in the 
case of Gujraj Sahai v. The Secretary of State (1). But, even if the 
cesses be' excluded, there was still an arrear of revenue at the date 
of the sale, unless the amounts remitted by the plaintiffs by Exhibits 
7 and 7 (4) are taken into account and credited towards the Kists 
in arrears. It is contended on behalf of the appellants that that 
is what the Collector ought to have done. But in view of the 
provisions of Section $9 of the Contract Act it was not open to the 
Collector to appropriate those payments to any Kist save and except 
the September Kist in accordance with the express direction of the 
plaintifís at the time when they made the payments. And indeed 
it is manifest that, if the Collector had adopted the course suggested 
awkward complications might have ensued. For example, if any 
question should arise in future in connection with the payment of 
the revenue for the September kist, there might conceivably be 
default by redson of the Collector having transferred the moneys 
instead of crediting them to the September kist as reqüested by the 
plaintiffs, and in that case the plaintiffs might justifiably object that 
the Collector had nó right to appropriate the amounts in a manner 
not authorised by them. l 


It was contended'by the learned Advocate for the’ appellants 
that section 59 of the Contract Act have no application as there 
were not several distinct debts but one debt. But there is autho- 
rity for the view that that section applies to payments of Govern- 
ment revenue Mahomed Jan v. Ganga Bishun (2). Arrears 
due in respect of sepdtate kist are distinct debts. 

In the result the appeal fails upon both the points urged and 
must be dismissed with costs. 


AT. Me A. Appeal dismissed, 


(1) (1889) 1. L. R. 17 Cale; 414 
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D. N. Chakravarti. 


NAGENDRA NATH SINGHA 
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SRIMATI NAGENDRA BALA CHOWDHURANL* 


Damages—Master and servant—Building work—Employment as supervisor- 
Neglect—Standard applicable to Architects and Engineer in England.— 
Master, a purdanashin lady—Scheme of housebuilding for profit-—Protec- 
gion of law—Complete responsibility—Inference—Salary—Contract Act (IX 
of 1872) Sec. 212—Particulars of defects~Lngineer’s report, ifand how 
admissible—' Loss of durability'— Responsibility. 

The English practice that the building work is to be measured by the 
standard applied to Architects and Engincers, does not obtain in India 
except to a very small extent. 


The question of the liability of the person employed as paid servant 
for supervising the building work, for defects in the completed building, is 
to be determined with reference to relationship. He cannot escape liability 
merely because he is a paid servant and not an architect but it is necessary 
to consider the terms of the contract under which he was employed. 

The question of the liability of the servant to his employer is determined 
under section 212 of the Contract Act. The servant is, therefore, liable for the 
direct consequences of his neglect, want of skill or misconduct. It is not 
enough for the employer to say that the completed building is defective in this 
respect and that. Particulars of each defect must be given; and each 
defect of which complaint is made, must be shown to result from neglect, 
want of skill or misconduct on the part of the servant. l 


Whether a lady observes the parda strictly or not, as soon as she embarkeđ 
on a scheme of house building for profit, she must be taken to have given 
up the protection that the law affords to pardanashin ladies. She becomes 
simply an employer, and the contract on her side is to be considered on 
the basis of master and servant. 

A monthly salary for supervising a fairly large building operation, which isa 
very small per centage on the general cost, does not warrant the inference that 
the salary indicates complete responsibility. 


419. 
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A report submitted by an Engineer to the employer after the completion of ` 


the building is admissible, if properly proved. The Engineer should make the 
contents of his report a part of his deposition by using itto refresh his memory. 
After doing 80, he can say that the report was the document he prepaged at the 
time. ° 


*Appeals from Original Decrees Nos. 170 and 245 of 1922, against the 
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decree of Babu Hem Chunder Das` Gupta, Subordinate Judge, 3rd Court, of 


24-Perganas, dated the 22nd May, 1922. 
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Before the Court guesses at the sum which will compensate the plaintiff for 
** Joss of durability”, the plaintiff must satisfy the Court that it is the defendant 
who is responsible for the condition of the building. 

Appeals by Defendant, in No. 170 and Plaintiff in No. 245 
respectively. . 


suit for damages. 
The material facts appear from the judgment of Walmsley, J. 


Babus Sitaram Banerjee and Surja Kumar Aich for the Appel- 
lant in No. r7o and for the Respondent in No. 245.- 
Mr. B. Chuckerbutty and Babu Binode Lal Mukherjee for the 
Respondent in No. 170 and for the Appellant in No. 245. 
Cha Ve 


The judgment of the Court were as follows : 


Walmsley, J. These two appeals may be dealt with together, 
for they are both directed against the same judgment. Ina suit 
for damages, a decree has been made directing the defendant to pay’ 
a sum of Rs. 7071-5-o, with the result that defendant has preferred 
an appeal (No. 170) in which he asks us to hold that he is not 
liable at all, or, in any event, that the sum should be assessed at a 
much lower figure, while the plaintiff has preferred an appeal 
(No. 245) claiming a larger amount. 


The circumstances are as follows: The plaintiff, a lady, the 
wife of Baroda Prasad Rai Chowdhury, erected a large pucca build- 
ing at No. 52 Beni Nandan Street, Bhowanipur in 1915-1916.. The ` 
plan'of the building was prepared by a firm stylêd Sinha and 
Sarkar, of which the defendant Nagendra Nath Sinba is the working 
partner. In July :915 the plaintiff engaged the defendant to watch 
the erection of the building, on a salary of 125 Rs. monthly, and 
he continued to be so employed until April 1916, when the plaintiff 
dismissed him. When the building was completed it was found to 
be unsatisfactory, and in 1919 it was inspected by Sarat Chandra 
Sen, a retired Engineer, who submitted a lengthy report. Since 
the completion of the building, it has been taken on lease 
by the Calcutta Polioe for a term of several years, at a satisfac- 
tory rent. 


The plaintiffs case is that the defendant secured the appoint- 


‘merit b? misrepresentation ; that he was employed to supervise the 


building operations with full responsibility for the materials and the 
labour, and that in consequence all the defects in the building 
are to be attributed to negligence and M nee on his part. 
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In regard to the charge of imposture, the plaint is indefinite. 
In the fifth paragraph it is said that the defendant misrepresented 
. himself as an expert engineer and that he is not a passed engineer or 
any kind of expert. The plaintiffs deposition is more explicit : she 
said that defendant told her’ that he had passed from the Sibpur 
Engineering College and that he had built a large house in Bally- 
gunge. The learned Judge thinks that he cannot have had the hardi- 
hood to claim the Sibpur degree, but{that he very probably did lead 
the lady to think that he was a properly trained engineer. With this 
conclusion I cannot agree. The defendant was known to the 
plaintiffs husband, and had been employed by him in connection 
with some alterations to the house in which the plaintiff and her 
husband lived. I have no doubt that the defendant was engaged 
because ‘he was known to the plaintiff and not because he pretend- 
ed to qualifications which he did not possess. 

The learned Judge also found that the defendant was employed 
with full responsibility, and on that finding he has held that his 
work is to be measured by the standard applied to Architects 
and Engineers in England. Taking this view he has quoted 
extensively from Halsbury’s Laws of England. There is no evidence 
to show that the defendant was engaged as an architect is 
engaged in England and it is a matter of common knowledge 
‘that the English practice does .not obtain in India, except 
to a very small extent. he defendant's firm, or we may say the 
defendant himself prepared the plans for submission to the Muni- 
cipal authorities, but so far as the building is concerned, the defen- 
dant was nothing more than a paid servant under the plaintiff. 
The question of his liability for defects in the completed building 
has to be determined with reference to that relationship. He will 
not escape liability merely because he was a paid servant and not an 
architect, but it is necessary to consider the terms of the contract 
under which be was employed. 


So far as the plaintiff is concerned the learned Judge seems to 
think that asa purdanashin lady she was entitled to special consi- 
deration at the hands of the defendant. In that I think he is 
wrong. Whether the plaintiff observed the "paxda strictly or not, 
as soon as she embarked on a scheme of house building for profit, 
she must be taken to have given up the protection that the law 
affords to fardanashin ladies. She became simply an employ®r, and 
the contract on her side must be considered on that basis. 

She says in her plaint thaf she advertised for some one to 
* supervise the building operation" and that she afterwards appoint- 
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ed the defendant for that purpose. No advertisement has been 

produced in evidence, to serve as a guide to the terms of the 

appointment, and it is not suggested that,the agreement was 

reduced to writing. We have to infer the terms from circumstances. 

The parties are agreed that the montlly remuneration was 125 Rs. 

With all deference to the learned Judge I cannot regard that asa 
very liberal sum. The building was a fairly large one, and* the cost 
must have been considerable. The defendants salary represented 
a Very small percentage on the generat cost, and I do not think the 

inference can be drawn that the salary indicated complete respon-. 
sibility. The defendant was not given any one to assist him, and it 
appears that he was treated as a servant and nothing more. 


With regard to the materials used, the plaint says that the defend- 
ant supplied some, and the plaintiff others, but that it was the duty 
of the defendant to satisfy himself as to the quality of everything. | 
There is, however, no evidence to show that defendant supplied any 
particular materials. A general statement to the effect that he suppli- 
ed materials is made but that is all. On the other hand it is admitted 
that the plaintiffs brother supplied some. As for the assertion that 
the defendant was required to examine the quality of the materials, 
it is difficult to believe that it was open to him to reject what was 
supplied by his employer's brother. The plaintiffs husband settled 
the price of the windows and doors, and there again the defendant 
had no option but to use them. I think the conclusion must be 
that the defendant had to do the best he could with the materials 
supplied to him, and that he was not expected or eyen permitted 
to be particular as to their quality. 


Another matter is that of deviations from the sanctioned plans. 
It is common ground that the building erected did not con- 
form to the plan that was sanctioned by the Municipal authorities. 
The plaintiff alleges that it was the defendant who is responsible 
for these deviation, while he says that the plaintiff insisted on 
them. The only corroborative evidence comes from Yakub Mistri 
who supports the defendant, and it certainly seems probable that it 
was the employer and not the servant who voluntarily departed from 
the plans. l 

It is also to be remembered that the plaintiff had a manager and 
other servants, among them being one Bhudar Dutt through whom 
all payments were made. 


Taking ail these circumstances into consideration, I think the 
conclusion must be that the plaintif engaged the defendant as a 
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servant, to work under her orders, and to see that proper use was 
made of the materials supplied to him. 

The same conclusion is reached if we approach the subject from 
the defendant's side of'the contract. I have already said that I do 
not believe that he was gyilty of any imposture: but he did 
offer himself gs competent to watch the progress of the masonry 
work. The work that he undoubtedly did was to check bills for 
materials and labour and pass them on to Bhudar Dutta for pay- 
ment. , 

In my view therefore the plaintiff and the defendant stood in the 
relation of employer and servant and the question of liability has 
to be determined by reference to the provisions of the Indian Con- 
tract Act. The section applicable to this case is section 212 which 
runs as follows: “An agent is bound to conduct the business of 
the agency with as much skill as is generally possessed by persons 
engaged in similar business, unless the principal has notice of his 
want of skill The agent is always bound to act with reasonable 
diligence, and to use such skill as he possesses: and to make 
compensation to his principal in respect of the direct conse- 
quences of his own neglect, want of skill or misconduct, but not in 
respect of loss or damage which are indirectly or remotely caused by 
such neglect, want of skill or misconduct”. 

The defendant is liable therefore forthe direct consequences 
of his neglect, want of skill or misconduct. It is not enough, how- 
ever, for the plaintiff to say that the completed building is defective 
in this respect and that she must come down to particulars, and 
show that each defect of which she complains results from neglect, 
want of skill or misconduct on the part of the defendant. 

In her plaint she claimed, provisionally a sum of 15,000 Rs. by 
way of damages, under seven heads. The plaint was filed the day 
after the Engineer submitted his detailed report, and although no 
reference is made to that report, I have no doubt that the figures 
are based on it. The report was not filed in Court until many 
months later. The learned Judge used the report as evidence, and 
objection has been taken before us that it was not properly proved, 
and that it ought to be discarded. Our attgntion has also been 
drawn to orders regarding it in the order sheet, particularly the one 
made at the time When it was filed viz. “the question of its admissi- 
bility will be considered at the.time of trial" It appears to me that 
in the Lower Court confusion was made between the admissibility 
ofthe document and its value as evidence. The facts that the 
report was not mentioned in the * plaint, and that it was not filed 
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Civit. , until a year later, may be reasons for regarding it with caution, but 


Ey 


1926. they do not affect its admissibility. I think that it was undoubtedly 

rel tea? : . 
Nagendra Nath admissible provided that d Was properly proved, and the form. 
Singha of the objoction before us is that in this respect there was failure 


Srimati wees dra to comply with the rules of evidence, The objection is technically 
Bala Chowdhurani. correct. The Engineer when deposing made general remarks about 


Walmsley, y. the building and then said “Exhibit 5 is my report" and it was receiv- 
EIN edin evidence. He ought to have made the contents of the report 
° a part of his deposition by using it to refresh his memory, as a 


medical witness does with a postmortem report. After doing so, 
he could have said that the report was the document that he 
prepared at the time. There were obivious reasons however against 
this course : the report is full of detail, and it covers more than one 
hundred pages of the paper book. The defendant did not object to 
the method adopted by the Court, and I do not think that we ought 
at this stage to reject the report in consequence of an error, 
in form rather than in substance. If we were to hold that we were 
precluded from looking at the report on this account, I think 
we should be compelled to remand the suit that it might be formally 
proved, and I imagine that neither party would be pleased by such 
a course. 

The report ends with an estimate of damages very similar to 
that set out in the plaint. It will be convenient to take seriatim 
the items mentioned by the plaintiff. 

The first is “damages due to excess height of the superstructure 
in the ground floor and first floor of the main building.” For this the 
plaintiff claimed Rs. 2400, and has been allowed Rs. r200. The 
Engineer's estimate is Rs. 2400. The learned Judge says that on the 
one hand the rooms are stronger and more commodious, but on the 
other the plaintiff practically loses the right of adding a third storey.» 
Ido notthink thatthe latter consideration should be given any 
weight. The building was designed to be one of two storeys, and 
in October 1916 the Municipal authorities required the plaintiffs to 
give an undertaking not to add a third storey except on specified 
conditions. It is true that the plan was not strictly followed. The 
plaintiff says that this was the doing of the defendant, while the 
defendant says that he merely obeyed the instructions of his emplo- 
yer. Itis pointed out to us that the Building Department served 
the plaintiff with a notice on the subject as early as January 1916, 
and yet the defendant remained in plaintiffs service until the follow- 
ing April. The natural inference is that the plaintiff did not then 
regard the change as due to the defendant's ignorance or misconduct. 


+ 
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I think therefore that on this head no damages should be award- 
ded. 

The second item is “damages for building and dismantling veran- 
dah in block no. 52 D? The claim is for Rs. 200,and the sum 
allowed is Rs. roo. The learped Judge’s reason for allowing only 
half the amqunt claimed, is that although plaintifs consent was 
obtained fhe defendant failed in his duty in not representing to her 
all the facts and the risk she ran. I think he is right in the view 
he has formed about the plaintiffs knowledge, but I do not think 
he goes far enough. The plaintiff was taking a lively interest in the 
building, and in my opinion the defendant was acting under the 
plaintiff's instructions and not merely with her approval. In the 
view I take of the relation between them I do not think that the 
learned Judge’s reason for saddling the defendant with part of 
the expenditure thrown away is a good one. On this item also I 
think that nothing should be allowed. 

The third item is “damages for bad sloping of roofs and floors." 
The claim is for Rs. 600 and the amount allowed is Rs. 300. The 
learned Judge finds that the roof, or most of it, was completed in the 
defendant’s time, but he is doubtful about the floors. In this matter 
we are certainly faced by the fact that defendant’s service was 
ended before the completion of the building. In January 1916 the 
notice mentioned above was issued, and it required the plaintiff to 
stop work at once, and in the report on which it was based 
it was said that beating of the roof had just been commenced. 
The undertaking was not given until long afterwards, and I think 
we must infer that the defendant cannot be responsible for the 
roof work. We were not shown any reason for differing from the 
learned Judge about the floors. The plaintiff, therefore, cannot 
recover anything on this head. 

The fourth item runs “Cracked walls partly to be dismantled and 
rebuilt and partly to be repaired ." The sum claimed is Rs. 1800, 
and the whole’ has been allowed. This is the Engneers’s estimate 
and the learned Judge thinks that it would be presumptuous to inter- 
fere with the estimate of such an authority. A very large part of 
the Engineer’s report is devoted to cracks. He gives the length and 
the direction of many cracks, but in his report he says nothing 
about their breadth and depth. When asked in cross-examination 
all that he had to say was “some of the cracks were right through. 
Í examined some of them and saw that they were not of plaster only.” 
It appears therefore that some of them were not “right through” and 
some of them may have been of nothing more than the plaster. His 
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examination it must be remembered was made three years after the 
defendant had been dismissed. On such evidence it is quite im- 
possible to accept his estimate, and there is no other evidence on 
which an estimate can be based, no account f. the cost of repairs 
having been produced. So whether negligence on the part of 
defendants was the cause of cracks or not, no sum cgn be fixed as 
damages on this head. " 

The fifth item is: “ Value of excess material not accounted 
for.” ‘The sum claimed is 3000 Rs. The learned Judge has 
allowed nothing, and he has given his reasons in dealing with the 
ninth issue. With those reasons I agree entirely, and I need not 
repeat them. The piaintiff has failed to establish her right to 
demand any thing on this account. 

The sixth item is: " Excess payment made to the labour con- 
tractor etc." The sum claimed is 2000 Rs. and the learned Judge 
has allowed 67x Rs. This figure is based on the Engineers report, 
and in my opinion the method adopted by him is most unsatisfac- 
tory. He;measured the masonry, and then worked out the cost at 
so much per hundred cubit feet. The sum at which he arrived was 
deducted from the sum shown as paid: out during the defendant's 
term of service, and from the result a further sum of 7oo Rs. was 
deducted for unforeseen expenditure. This sum of Joo Rs. is 
purely arbitrary. No attempt is made to justify it, and I regard it 
as a confession that his method of calculating the cost of labour is 
not reliable. The defendant made out bills, and it is not suggested 
that his calculations, or measurements were wrong, or his rates 
excessive. In my opinion he cannot be called on¢o refund any 
part of the money paid out on his signature, unless it is shown that 
he expressly agreed that the payment should be subject to revision 
at a later date on the method followed by the Engineer. I have 
used the word refund, but I ought to add that the money did not 


' pass through his hands : his duty was only to pass the bills. I think 


that nothing should be allowed on this head. 

The last item runs as follows: * Damages due to the loss of 
durability of building owing to bad supervision.” The claim was 
for Rs. 5000 and the gum allowed is 3000 Rs. The Engineer used 
this expression after more than one attempt, “due to loss of 
income for constant repairs on account of bad construction and 
loss of durability”, and his estimate was the same as the plaintiff's, 
The learned Judge deals with the claim as follows: “Itis not 
so easy to determine. The actual loss sustained must depend 
more or less on conjecture. Itis tke result of bad foundation, bad 
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e 
materials and bad construction. We have seen how it has perma- Civi. 
nently rendered it impossible almost to have a third storey. 1926. 
. . ht aud 
The Engineer estimates tbe loss at Rs 5000. From the nature of Nagendra Nath 
things it must be left more or less to Court's discretion. Having Singha 


regard to all the circumstances’ of this case, and the worry and c imati Neddi 
trouble defendant gave to plaintiff in trying to run her down bya Bala Chowdhurani, 


series of cases as the learned Small Cause Court has observed I Walmsley, y. 
do not see why plaintiff should not have substantial damages on FA 
this head”, This is not convincing, and it is clear that the reference 
to other litigation is out of place, for this suit is concerned only 
with alleged defects in the building. I have already dealt with 
the matter of the third storey, and here I need only say that 
loss*on that account is not one of the elements named by the 
plaintiff under this head. Ihave also referred in an earlier passage 
to the supply of materials, and held that the defendant was not 
responsible for the quality of the materials : he had to do his best 
with what was supplied to him. The learned Judge has imported 
matters not mentioned by the plaintiff. Her case is that there was 
bad supervision by the defendant, and that as a consequence the 
building is not as good as it should be and will not last so long as a 
good building should. I see no reason to doubt the Engineer’s 
report that the building is inferior. The expert’s view is endorsed 
by the Police tenants. The question, however, is whether this 
general defectiveness is due to want of skill, negligence, or miscon- 
duct on the part of the defendant. It is here that the plaintiff 
seems to fail. Before we begin to guess at the sum which will com- 
pensate her “ loss of durability” she must satisfy us that it is the 
defendant who is responsible for the condition of the building. It 
was not he who supplied the materials, and it would seem that the 
quality of the materials must go far to determine the quality of the 
completed building. The plaintiff interfered with him in the 
following of the plan. We can not say at what precise point in the 
operations the defendant was dismissed. 


In my judgment therefore we ought to hold that the plaintiff has 
failed to prove that the defendant is responsible for the building 
being of inferior quality : consequently I think that nothing should 
be allowed on this head. 


As I have come to the conclusion that the piaintiff is not entitl- 
ed to recover damages under any one of the heads mentioned by 
her, itfollows that in my judgment the appeal of the defendant 
should be allowed, and that of thebplaintiff dismissed and the suit 
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dismissed, with costs in both Courts. In this Court, the defendant 
will be entitled to costs in both the appeals but only one hearing: 


fee is allowed in the two appeals. è 
Chakravarti, J: I agree. 
A T. M Plaintiff's appeal dismissed: Defendant's 


appeal allowed ; Suit dismissed. 


APPELLATE CRIMINAL. 


Before M». Justice Subrawardy, and Mr. Justice Duval. 


NAIBULLA (NAYABULLA) SHAIKH AND OTHERS. 
v. 
EMPEROR.* f 


Misdirection—Advice to jury—lgnoring evidence—Duty of Fudge in summing 
up. : 
Any advice from the Judge to the jury to ignore or neglect any cvidence is im- 


proper. It is not proper that the jury should be asked to decide questions of fact 


. without considering the whole of the evidence: Emperor v. Mira Gajbai (1). 


The duty of a Judge in summing up isto place the entire @vidence, for or 
against the accused, before the jury and leave the ultimate decision of the questions 


of fact to them. He is not debarred from expressing his own opinion upon the 


. evidence ; but it should be done in such a way as not to create any impression in 


the mind of the jury that it was a direction from the Judge which they should fol- 
low, and such opinion should not be expressed : Panchu Das v. Emperor (2). 


In a case under section 304 Indian Penal Code, where there are no eye witnes- 
ses and no sufficient evidence of motive, it is proper to leave the whole case to 
the jury. 7 

Appeal by the Accused under snction 4ro of the Code of Cri- 
minal Procedure. . ; 


The material facts appear from the following judgment of the 
learned Sessions Judge. 
g 
*Criminal Appeal*No. 842 of 1925, against: the order of D. Vaughan-Stevens 
Sessions Judge of Dinajpur, dated the 6th November 1925. 
(1) (1903) 6 Bom. L. R. 31. Pi ; 
(2) (1907) I. L- R. 34 Calc. 698 ; 11 C. Ww. N. 666. 
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“The accused have been committed under section 304 Indian 
- Penal Code charged with causing the death of Mona Mandal. The 
prosecution case is that the deceased had been to Katra Mela 
on sunday the 2nd of August. He returned late at night and had 
his meal and lay down on the verandah of the south hut. About 
mid-night Sidi and Kem Santhal came and woke up the inmates of 
the bari with the news that Mona had been severely beaten by Naya- 
bula, Umo, Kemo and Moro and was lying at Sidu Sonthal’s house, 
to which he had managed to crawl. Sajaruddin ("Sagrid beta") 
a kind of adopted son of Mona went and brought him home on his 
back. He then called the neighbours and Mondals of the village and 
to them Mona said that he had been beaten by the four accused 
and*that Mona told him that Nayabula had called him out and that 


he and the other three accused had then beaten him. The motive 


alleged is that on the previous evening Mona had had a quarrel 
with Umo, Komo and Moro on account of their cattle having des- 
troyed his seedlings. As regards Nayabulla the step-father of Mona's 
wife, Saidan itis said that Mona had had a quarrel with his wife 
(presumably with his mother-in-law) because his wife had given her 
mother some paddy. = . 

“The accused plead not guilty and adduced no evidence. From 
the cross-examination it appears that their case 1s that the deceased 
"was a man Of loose character and may have had many enemies who 
would be more likely than the accused to kill him. Further that the 
injuties inflicted on Mona were such that it would have been im- 
possible for him to speak after he had received them. They 
suggest that Mona never came home that night but was killed on the 
way from the Mela.” 


Babu Sures Chandra Taluqdar for the appellant. 


Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
C. A. V. 


The following judgments were delivered : 

Suhrawardy, J:—The accused Naibulla and three others 
have been found unanimously by the jury guilty "under section 304 
(Part II) Indian Penal Code and convicted and sentenced to 7 
years’ rigorous imprisonment each. 

The case for the prosecution is that the deceased Mona Mandal 
was called.out of his house late at night by Naibulla and was subse- 
quently assaulted by these four perpns so violently that he died in 
consequence of it a few hours later. The only evidence against the 
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accused is the extra judicial statement of the deceased made before 
his death to several men who have been examined in the case. In. 
that statement he said that he was called from his house about mid- 
night by Naibulla and was assaulted by the fouraccused with fists 
and kicks. With regard to the motive 'there is not much of evidence 
against Naibulla ; but itis suggested that the deceaséd had repri- 
manded his wife for giving a seer of rice to her mother who ‘is the wife 
of Naibulla. There is no mention of this quarrel about rice in the first 
information. With regard to the other three accused persons, it is 
said that there was a quarrel with the deceased about goats which, 
the Judge has remarked, was not a sufficient motive. The evidence 
for the prosecution consists of the evidence of the neighbours before 
whom the statement was made by the deceased, his wife Saidan and 
his mother-in-law Nayan Bibi. These two witnesses were also exa- 
mined before the committing Magistrate. On that occasion Saidan 
said "Naibulla called my husband away saying that he had a talk 


. with him. I recognised Naibulla both by voice and appearance.... 


On his return home I enquired my husband who had beaten him. 
He told me that these 4 men had beaten him in the field near a 
cart track." In another part-of the statement she said “our 
neighbours came up that night and heard of occurrence from him 
including the names of his assailants” Inthe Sessions Court she 
said that- her husband wanted betels from her saying that his father- 
in-law i. e. the accused Naibulla had come but she did not see him, 
She thereafter fell asleep and could not say what happened then. 
She further stated that the villagers questioned the deceased but 
she could not say if he said anything about his assailants. Nayan 
Bibi (the wife of Naibulla and mother-in-law of the deceased) in her 
statement before the committing Magistrate said : “After our dinner 
on Sunday my husband went out. I cannot say why he did not 
return until mid-night when I fell fast asleep. I cannot say 
when he returned home." In the Sessions Court she said that 
Naibulla did not go out as he was ‘ill of fever. Commenting on 
these discrepancies in the evidence of these two witnesses the learn- 
ed Judge in his charge made the following observation: “ Saidan 
said in the lower Court that her husband was called out by Naibulla. 
Here she denies that. She admits she is now living with Nayan 
Bibi. Nayan Bibi-now says that Naibulla was ill with fever that 
night though she made a different statement in the lower Court. 
These two witnesses were not declared hostile by the prosecution, 
but in view of their conflicting statements it will probably be safest 
to ignore their evidence on these points altogether.” In another 
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part of the charge the learned Judge said “itis very doubtful if 
_ we can pick out any part of Saidan’s evidenée now to rely upon.” 
Further on he observed: “It seems rather improbable that she 
should go out again late at night on some casual intrigue or 
to smoke ganja.” This last observation was made in connection with 
the suggestion of the defence that the accused was a man of loose 
character .and addicted to Ganja. Thereafter in dealing with the 
case of accused Nos. 2, 3 and 4 the learned Judge remarked: “it 
seemed, very strange that that they (neighbours) should have fixed on 
these 3 people as Naibulla’s assailants unless they really have 
some evidence against them. On these observations made by the 
learned Judge in his charge to the jury, it is argued on behalf of 
the accused (1) that the advice by the learned Judge to the jury to 
- ignore the evidence of Saidan and Naiyan Bibi was a misdirection ; 
and (2) that the learned Judge has expressed his opinion in the last 
two sentences quoted above very positively and  assertively 
which he should not have done. The learned Deputy Legal 
Remembrancer has referred to a statement in the charge to the 
following effect. “ Taking all the facts into consideration, it is for 
you to judge whether villagers who have apparently neither any great 
friendship with the deceased nor any enmity at all against the 
accused would have combined to name the 4 accused in the absence 
of any dying declaration by the deceased. This, he says, gives the 
jury sufficient direction to exercise their independent judgment on 
the evidence in the case. With regard to the first point, the learned 
. Deputy Legal Remembrancer says that it was only a piece of 
advice which the Judge gave to the jury hence it is not irregular 
I think that the language used by the learned Judge is objection- 
able ; and that the advice, as itis an advice given to the jury to 
ignore the evidence of some witnesses for the prosecution, is not 
a proper direction to the jury. The duty of the Judge, it is need- 
less to say, in summing up is to place the entire evidence, for or 
against the accused, before the jury and leave the ultimate decision 
of the questions of fact to it. He is not debarred from expressing 
his own opinion upon the evidence ; but it should be done in such a 
way as not to create any impression in the mind of the jury thatit 
was a direction from the Judge which they should follow ; and 
such opinion should not be expressed, as has been observed 
in the cases of Panchu Das wv. Emperor (1) Fanindya Nath 
Banerji v. Emperor (2) and Abdul Gofur v. The King Emperor (3) 
(1) (1907) I. L. R. 34 Calc. 698 AI: C. W. N. 666. 


(a) (1908) 1. L. R. 36 Calc. 281 ; 9 C. L. J. 199 ; 134 C. W. N. 197. 
(3) (1922) 26 C. W. N. 996. 
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strongly and dogmatically. Apart :from this, any advice from the 
Judge to ignore or neglect any evidence is improper. As I have 
said, the entire evidence should be left for consideration to the 
jury. The passage which I have quoted*(and that is the only 
passage) and to which the learned Deputy Legal Remembrancer 
drew our attention does not do away entirely with the objection 
taken on behalf of the accused that the judge has nowhere in 
the charge left the entire case to the jury. In that passage 
the Judge has asked the jury to consider the evidence of the 
neighbours and to find upon it whether the accused were guilty or 
not. Hehas made no reference to the evidence of Saidan and 
Nayan Bibi. It is possible that considering, the discrepancies 
in the evidence of these two witnesses before the committing 
Magistrate and in the Sessions Court the jury would have come 
to the same conclusion as they did. But it is not proper that they 
should be asked to decide questions of fact without considering 
the whole of the evidence. The view that I take in this matter 
is supported by a decision of the Bombay High Court in eror 
v. Mira Gajdar (Y). Ina case, like the present, where there are 
no eye-witnesses and no sufficient evidence of motive, it is, in my 
judgment, proper to leave the whole case to the jury. 

With regard to the second objection taken on behalf of. the 
defence, the remark made by the Judge in his charge with regard 
to the three accused may seem to be couched in language culculat- 
ed to influence the jury, but as I hold that on the first point the 
charge is defective—the result is that the conviction and sentence 
passed on the appellants should be set aside and éhe case sent 
back to the Court below for retrial. The accused will remain 
in custody until further orders by the Sessions Court. 

Duval, J :—I_ agree in the order which my learned brother 
has made, though I do so with some diffidence. It really 


depends on what were the exact words which the learned 


Sessions Judge addressed to the jury in respect of these two 
witnesses. I do not say that they are not capable of the interpreta- 
tion which my learned brother has put upon them though I myself 
am rather of the opinion that what the learned Judge meant to say 


was that here are two witnesses. They say one thing i in one Court 
and another in the other. Both the statements are evidence and 
what will you do aboutit? Probably it would be safest not to base 


your verdict on what they. said at all. That would be my idea of 
what the learned Judge’ s words meant to Boney and I am doubtful 
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whether that can cause a misdirection. It is a piece of advice 
which possibly is extremely good advice. However as my learned 
brother corisiders that the case should be retried and as no doubt 
the learned Judge hàs expressed himself rather strongly in the 
course of the summing up in 4 case in which the evidence is confin- 
ed to one or two points only, I agree with the order passed. 


ATM e © MER: | Retrial ordered. 


'" APPELLATE CIVIL 
Before Mr. Justice Cuming, and Mr. Justice Page. 
JOYMANI BEWA AND OTHERS 


Y. 
EASIN SARKAR AND ANOTHER.* 


Execution—Compromise decree—Surety—Civil Procedure Code (Act V of 1908), 
Sec. 145 —Contract of. guarantee—Contract Act (1X of 1872), Sec. 126.— 
Form of suretyshib—Stamp Act (II of 1899), Secs. 35, 36—Failure to duly 
stamp a document, efect of. 


A petition of compromise bearing a Court stamp appropriate to a petition, but 
not stamped either as a contract of &uretyship or a security bond, and signed by 
the three parties concerned viz, thé’ judgment-debtor, the decree-holder and the 
surety, ran as follows :**... dt being inconvenient to pay money at present and 
the judgment-debtor petitioner having approached the decree-holder and Easin 
having stood surety for the said money it is arranged that the judgment-debtor 
will pay the entire amount due...... to the decree-holder... ... Otherwise I Easin 
stand surety for the entire amount aforesaid. If the judgment-debtor does not 
pay the money to you the decree-holder then you the decree-holder will be able 
to realise the money from me Easin by executing this eecree cin The judgment- 
debtor and the surety remain Hable... - 


Held, that the contract amounted to a contract of guarantee within-section 
126 of the Contract Act. ae 
That the contract should not only be stamped as a petition but also with a 
further stamp appropriate to a contract of guarantee as provided by the Stamp 
Act. .—— ` 7 
@ 
*Appeal from Appellate Order No. 419 of 1924,. , agaigst the order of Babu 


Mahendra Nath Das, Subordinate Judge of Mymensingh, dated the 25th August, 
1924; affirming that of Babu J. C. Neogi, Sadar Munsif, 3rd Court, at Mymen- 
singh, dated the oth June, 1924. 
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` That the contract Was one under which Easin rendered himself liable to have 
the decree -exécuted against him personally to the extent to which he had 
guaranteed the performance ^by the judgment-debtor of his obligations 
under the decree. > > ` 


That the instrument conformed to the fequiremegts of section 145 of the Code 
of Civil Procedure. ERE 

That the decree-holder was held liable to pay the additional 8 annas stamp 
on the document which was admitted in evidence without being properly 
stamped. 


Failure duly to stamp a document which must needs be stamped by reason 
of the provision of the Stamp Act does not affect the validity of any contract 
therein contained, but renders the document inadmissible in evidence, 


Once an instrument is admitted in evidence in any proceeding either under 
section 35 or under section 35 of the Stamp Act, it is available in that proceeding 
for all purposes as if it had been properly stamped from the outset: Rung Lal 
v. Kedar Nath (1). 

Under section 145 of the Code of Civil Procedure in order that execution 
may be levied against a surety, it is incumbent ‘upon the applicant to prove that 
the surety had rendered himself personally liable for the performance of some 
obligation as provided in the section. 

Section 145 ofthe Code of Civil Procedure is not limited to execution of 
security bond in favour of the Court. 

A contract of suretyship under section 145 of the Code at Civil Procedure 
need not be in the form of a security bond,. 

Ina case where a person has contracted expressly that he will guarantee the 
performances of any of the obligations set out in section 145, whether such a con- 
tract be oral or in writing, he has rendered himself liable to be proceeded against 
in execution ofthe decree as provided in? section 145 of ghe Code of Civil 
Procedure. 


Appeal by the ‘Decree-holders. 


Application for execution of decree against the surety. 


- - The material facts appear from the judgment. 


Babu Urukran Das Chakrabutty for the Appellants. 


Babus Bimal Chandra Das Gupta and Prasanta Bhusan Das 
Gupta for the Respondents. 

The judgment of the Court were as follows : 

Page, J: This is an appeal from an order refusing to permit 
execution to be levied against a person who is alleged to have stood 
surety efor the judgment-debtor in execution proceedings. 


"The suit out *of which the controversy arose resul ted in a con- 
sent decree under which the judgreent debtor was ordered to Pay 


(1) (1923) 27 C. W. N. 513. : 
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Rs. 330 and the costs of the suit. An execution case followed. In 
the course of that case an agreement was arrived at between the 
surety who is the pyesent contending respondent, the decree- 
holder and the judgment-debtor. The decretal amount was not 
paid by the judgment-debtor? but after an application had been 
made to execute the decree against the surety a petition. was filed 
on behalfof all the parties concerned stating the terms of the 
tripartite agreement which had been arrived at, and praying 
that the execution case might be withdrawn. That petition 
bears a Court stamp appropriate to a petition, but is not stamped 
either as a contract or suretyship or as a security bond. The 
Court, having regard to the petition, permitted the execution case to 
be withdrawn. Subsequently the judgment creditor applied for 
execution of the decree against the surety to the extent to which he 
had made himself personally liable for the decretal amount. This 
application was made under section 145 Civil Procedure Code 
which provides that “ where any person has become liable as surety 
(a) for the performance of any decree or any part thereof, or (b) for 
the restitution of any property taken in execution of a decree or (c) 
for the payment of any money, or for the fulfilment of any condi- 
tion imposed on any person, under an order of the Court in any 
suit or in any proceeding consequent thereon, the decree or order 
may be executed against him to the extent to which he has render- 
ed himself personally liable in the manner herein provided for the 
execution of decrees and such person shall for the purposes of 
appeal be deemed a party within the meaning of section 47.” The 
objection of the surety to an order being made under section 145 
Civil Procedure Code was that he had never become a surety 
within section 145 Civil Procedure Code or otherwise for the fulfil- 
ment ofany obligation of the judgment-debtor under the decree. 
Now the contract of suretyship upon which it was sought to 
make the respondent liable in execution of the decree obtained 
against the judgment-devtor was contained in the petition of com- 
promise which was in the following form. ‘ Both sides hereby 
states it ! eing inconvenient to pay money at present and the judg- 
ment-de.tor petitioner having approached “the decree-holder and 
Easin Sarkar of Mahajanpur having stood surety for the said 
money it is arranged that the judgment-debtor will pay the entire 
amount due after deducting the amount paid and the cosfs of this 
execution case to the decree-holder by the month of Kartic 1328 B. 
S. otherwise I Easin Sarkar stad surety for the entire amount afore- 
said. If Sakir does not pay the money to you the decree-holder 


495 


CiviL. 


1926. 
arum 


Joymani Bewa 
v. 
Easin Sarkar. 


Page, 9. 


a 


496 . 


CIVIL. 
1926. 
ve. 
Joymani Bewa 
t. 
Easin Sarkar. 


Page, F. 





S 


THE CALCUTTA’ LAW JOURNAL. [Vor. XLIII. 


then you the decree-holder will be able to realise the money from 
me Easin Sarkar executing this decree. Let it be known that the en- 
tire cattle attached are released from attachment. Let it be known 
that we the decree-holders have got Rs. 100 which was in deposit 
with Kutub Mandal which will be cfedited in the decree. The 
judgment-debtor and the surety remain liable for Rs. 253-1-3 (Two 
hundred and fifty three rupees one anna and three pies only) and 
costs of this execution case after deducting the aforesaid Rs. roo.” 
The contest of fact at the hearing of this application was whether 
the respondent had become lable as surety for the perfor- 
mance of the decree or for the payment of any money within the 
meaning of section 145 Civil Procedure Code. The respondent 
asserted that he had not signed and was neither a party nor privy 
to the.contract set out in the petition. The finding of fact by the 
trial Court was adverse to this contention. It was held by the 
learned Munsiff that the respondent signed this petition and that 
the petition embodied the terms of the agreement which had been 
arrived at between the parties. This finding was not animadverted 
upon by the Lower Appellate Court and must stand. 


In both the lower Courts this document was admitted in 
evidence, and was marked as an exhibit. The Lower Appell- 
ate Court, however, dismissed the application upon the 
ground that in-asmuchas the contract of suretyship was not 
duly stamped it was not valid as a contract, and further held that 
whether that were so or not the only mode by which a person could 
become liable as a surety under section 145, Code of &ivil Proce- 
dure was by executing a security bond in favour of the Court which - 
the Court accepted. 


On a further appeal to this Court the contention that the contract 
contained in the petition was rendered void because it was not duly 
stamped was not persisted in. In my opinion there is no substance 
in thatecontention. Failure duly to stamp a document which must 
needs be stamped by reason of the provisions of the stamp Act does 
not affect the validity of any contract therein contained, but renders 
the document inadmissible in evidence. In my opinion the con- 
tract contained in the petition signed by the three parties concerned 
amounted to a contract of guarantee within section 126 of the Con- 
tract Act.e Under section 126 such a contract “may be either oral 
or written.” In my bpinion the contract must not be stamped only 
as à petition but also with a further stamp appropriate to a contract 
of guarantee as provided by the Stamp Act. Under section 35 of 
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the stamp Act the instrument in suit ought not to have been re- 
ceived in evidence or acted upon unless it was duly stamped. It 
was conceded, however, that this instrument was admitted in evi- 
dence in the Courts befow. It falls, therefore, within the ambit of 
section 36 of the stamp Act which. provides that “where an instru- 
ment has been admitted in evidence such admission shall not except 
as provided in section 6r, be called, in question at any stage 
of the same suit or proceedings on the ground that the instrument 
has not been duly stamped." "The admissibility of the document, 
therefore, can not be challenged in this appeal or in any proceeding 
subsequent to the final and incidental to the suit. Now, the mea- 
ning and effect of section 36 of ihe Stamp Act was considered in the 
case of Rung Lal Kaleoram v. Kedar Nath Kesriwal(1). In that 
case Richardson, J. at page 520 observed with reference to section 
36 "under that provision if any penalty is to be exacted it can only 
be exacted under section 6r. The revenue is then protected so 
faras it is protected by that section. In my opinion once an ins- 
strument is admitted in evidence in any proceeding either under sec- 
tion 35 or under section 36, it is available in that proceeding for all 
purposes as if it had been properly stamped from the out-set. The 
proceeding wili go through to a valid termination and cannot 
afterwards be challenged for want of jurisdiction merely by veason 
of non-compliance with the Stamp Act. Section 36 would be entirely 
nullified if on the conclusion of the proceeding in which the ins- 
trument is admitted the proceeding could be set aside by a separate 
proceeding initiated by one of the parties on the sole ground that 
the person Having authority to receive evidence had admitted or 
acted upon an unstamped or insufficiently stamped instrument." See 
also per Chitty, J in Zhe Bombay Company, Ld. v. The National Jute 
Mills Co. Ld. (2). 


The learned pleader for the respondent, however, contend- 
ed that such a contract of suretyship not being a security bond 
in favour of the Court but merely a private arrangement between 
the decree-holder, the judgment-debtor and the surety, did not ren- 
der.the surety amenable to the provisions of section x45 Code of 
Civil Procedure. In my .opinion for a such a contention there 
is no warrant either in the Code of Civil Procedure orin the Con- 
tract Act. Under section 145 Code of Civil Procedure in order that 
execution may be levied against a surety itis incumbent upon the 
applicant to prove that the surety had rendered Mimself personally 


L| 
(1) (1921) 27; C. W. N. s13. (2) (1912) I. L. R. 39 Calc. 669 (678). 
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liable for the performance of some obligation as provided in the 
section. . 

Having regard to the terms of the contrackof suretyship in this 
case it is apparent that the respondent expressly contracted that he 
should be personally liable to perform the decree as provided in the 
compromise ; and thattif he failed to fulfil his obligation ae a guarantor 
of the judgment-debtor “the decree-holder will be able to realise the 
money from me Easin Sarkar by executing this decree.” Itis clear, 
therefore, that if the instrument in question is within sectiqn 145 
Code of Civil Procedure the contract is one under which the respon- 
dent rendered himself liable to have the decree executed against 
him personally to the extent to which he had guaranteed the per- 
formance by the judgment-debtor of his obligations under the 
decree. Itis urged, however, that a contract of suretyship under 
section 145 Code of Civil Procedure must be in the form of a. secu- 
rty bond. No authority for such a contention has been cited 
before us, although we have been referred to numerous cases upon 
the subject and the terms of the section contain no reference to the 
form which a contract of suretyship within the meaning of the sec- 
tion must take. The words are “Where any person has become 
liable as security," and under section x26 of the Contract Act a 
contract of suretyship “may be either oral or written.” In my 
opinion, the instrument in suit conforms to the requirements of 
section 145, Code of Civil Procedure. 

Lastly, it is urged that it is only where the contract of suretyship 
is in favour of the Court that execution can be levied against the 
Surety under section 145 Code of Civil Procedure. *No doubt in 
many cases the security for the performance of the obligation referred 
to in section 145 will be given to the Court, and in such a case it is 
usual to require that a security bond should be entered into. But 
I see no warrant in any of the cases to which we have been referred 
for the proposition that it is only security bond in favour of the 
Court which can be executed against the surety under section 145. 
No such limitation is contained in the section, and, in my opinion, 
it follows from the ratio decidendi of the judgments delivered in 
Mukta Prasad v. Mahadeo Prasad (x) and Brajendra Lal Das v. 


Lakhmi Narain Khanna (2), that no such limitation as is suggested ' 


ought to be placed upon the language used in section 145 Code of 
Clvil Pfocedure. In my opinion, in a case where a person has 
contracted expressly that he will guarantee the performance of any 
of the obligations set out in sectign 145 whsther such a contract 


(1) (1916) 1. L. R. 38 All. 327. e (2) gis) 19 C. W. N. 61. 
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be oral or in writing he has rendered himself liable to be proceeded 
against in execution of the decree as provided in section 145 Code 
of Civil Procedure. y 

For these reasons in my opinion the order against which this 
appeal is brought should be set aside and the decree-holder should 
be permitted £o proceed with the application under section 145 Code 
of Civil Rrocedure, for execution against the surety. 

In my opinion, this instrument ought not to have been admitted 
in evidence without having been stamped with an additional 8 annas 
stamp, and we determine that the amount of duty with which the 
instrument is now chargeable is 8 annas exclusive of any penalty 


which may be levied, and that the duty is payable by the decree- 


holders. The document will be impounded, and a copy of the 
declaration of the Court as to the duty payable will be sent to the 
Collector. eG 
The appellants are entitled to their costs in all the Courts. The 
hearing fee on this appeal is assessed at three gold mohurs. 
Cuming’, J :—I agree. 
A. T M. Appeal allowed. 


. CIVIL RULE. 
Before Mr. Justice Cuming, and Mr. Justice B. B. Ghose. 


HARI DASI DEVI 
V. 
GADADHAR ROY AND ANOTHER.* 


Fudgment—Civil Procedure Code (Act V of 1908) O. 41 R. 11, Order under. 

A Judge in dismissing the appeal under Order 41 rule 11 of the Code of Civil 
Procedure is not relieved of the necessity of writing a judgment, which must 
satisfy the provisions of order 41 rule.31. The judgment need not be a very full 
one. . 
In an appeal against an order on an application under order 21 rule 9o ofthe 
Code of Civil Procedure, an order **Record seen. Petitioner's pleader fully heard. 


*Civil Rule No. 28 of 1926, against the order of J. Macnair Esq, District 
Judge of Nadia, dated the 24th ovember, 1925, affirming that of Babu 
Pankaj Nath Gupta, Munsiff, 2nd Court, at Kushtea, dated the roth November 


1925. . 
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Civit, I summarily dismiss this appeal," does not satisfy the requirements of Order 41, 
1926. rule 31. 
Nar x * * * » * 
Hari Dasi Devi Application for Revision under sectioM i15 of the Code of 


Civil Procedure and séction 107 of the Government of India Act 


v 
Gadadhar Roy. 
adadhar Roy by the Judgment-debtor. 





Application to set aside execution sale under order 21 rule 9o 
w, l of the Code of Civi} Procedure. 


The petitioner alleged in her petition that the decree-holder 
opposite party Gadadhar Roy by fraudulently suppressing the sale 
proclamation, purchased the properties at an under value. The 
application was rejected by the primary Court and the appeal by 
the petitioner, was summarily rejected by the appellate Coyrrt. 
Hence this application.for revision. 


Dr. Radhabinode Pal and Babu Jitendra Nath Banerfi for the 
Petitioner. 

Babu Girija Prasanna ‘Roy Chowdhury for the Opposite 
Party. 

The following judgments were delivered. 


Cuming, J. This Rule has been issued against an order of 
^ March, 12. the learned District Judge of Nadia summarily dismissing the peti- 
mnm tioner’s*appeal. 

It would appear that the petitioner filed an appeal before the 
learned District Judge against an order on an application under order 
21, tule go. The learned District Judge passed the following order 
“Record seen. Petitioner’s pleader fully heard. I summarily dismiss 
this appeal.” Dr. Pal who has appeared for the petitioner contends 

that Order 41, rule 11 is: governed by Order 41, rule 3: and that 
the learned District Judge in dismissing the appeal under Order 41, 
rule rr is bound to observe the procedure described in rule 31, that 
is to say, he must write a judgment which will contain the points for 
decision, the decision thereon, the reasons for, the decision and 
where the decree appealed from is reversed or varied the relief to 
which the appellant is entitled. Now, as far as I can see a Judge in 
dismissing am appeal under rule 11 is not relieved of the necessity 
of writing a judgment as prescribed by rule 31. It need not neces- 
sarily be a very full one but it must satisfy the provisions of rule 31. 
| Clearly the judgment or order of the learned District Judge 
whichever it may be regarded does not satisfy those  require- 


* 


ments. / 
His order therefore summarily dismissing the appeal must be set 
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aside and the appeal sent back to him to be disposed of accord- 
ing to law. 


The petitioner is efftitled to the costs of this Rule. Hearing fee 
one gold mohur. 


B. B. Ghose, J.—I agree. 


AT. Mee . Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Suhrawardy, and Mr. Justice Graham. 


NAZOO MEAH. 
V. 
MAZAR ALI*. 


Decree—Declaratory suit—Document genuine but consideration less —Res- 
judicata 


In a suit for a declaration that the mortgage bond purporting to have been 
executed by the plaintiff in favour of the defendant was a forged document 
without consideration, a decree embodying the finding -that the bond is 
genuine but that the entire consideration did not pass, is not against the 
provisions of law: Yanaki Ammal v. Narayansami (1) distinguished. 


Relief not founded on the pleadings should not as a rule be granted. But 
to avoid further litigation and re-agitation of the same matter over again, it is 
necessary to make such declaration when the Court has tried 2 relevant point 
in connection with the issue directly arising in the suit, Sri Mahant Govind v. 
Sita Ram (2). 


A judgment operates by way of estoppel as regards all the findings which are 
essential to sustain the judgment, though not as regards findings which did not 
form the basis of the decision or were in conflict therewith. Dwijendra v. 


Foges (3). 


* Appeal from Appellate Decree No. 2062 of 1923, against the decree of 
T. J. F. Roxburgh Esq, Additional District Judge of Chittagong, dated the 
23rd April, 1923, affirming that of Babu Rajendra Lal Chakrabarty, eMunsiff of 
Hathazari, dated-the r1th July, 1921. . 

(1) (1916) L. R. 43 I. A. 207 ; [. Le R. 39 Mad. 634 ; a4 C. L J. 309. 

(2) (1898) I. L. R. 2r All. 53 ; LAR. 25 1. &. 195 ; a3 C. W. N. 681. 

(3) (1923) 39 C. L. Je 40. 
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Appeal by the Defendant and cross-objection by the Plaintiff. 


Suit for declaration. 
` 
The material facts appear from the judgment. 


Babu Narendra Kumar Das for the Appellant. 
Dr. Sarat Chandra Basak and Babu Chandra Sekhar Sen 
for the Respondent. 


The following judgments were delivered : . 


Suhrawardy,  J:—The plaintif respondent brought 
a suit in the Court of the Munsif of Hathazari in the 
District of Chittagong for declaration that the mortgage bond 
dated the 13th July r9rg9 purporting to have been executed 
by him in favour of the defendant was a forged document 
without consideration. The suit was dismissed on the 
merits the trial Court being of opinion that the document was 
a genuine one executed by the Plaintiff. But at the same time it 
found that out of the consideration money mentioned therein, namely 
Rs, 800, only Rs. 174 was paid by the defendant to the plaintiff in 
discharge of a previous mortgage bond executed by the plaintiff in 
favour of the defendant. The decree passed in the suit declared that 
the consideraton for the bond having been fixed at Rs. 174 the suit is 
dismissed inter partes, each party bearing his own costs. The plain- 
tiff appealed to the District Judge against this decree and the 
defendant filed a cross appeal. The plaintiffs appeal was on the 
merits and the defendants cross-objection raised the gbjection that 
has been urged before us that the decree should not have contained 
any declaration with regard to the amount of the consideration 
found by the trial Court to have been paid. The learned  Addi- 
tional District Judge dismissed both the appeal and the cross- 
objection endorsing all the findings of the Court below and affirm- 
ing the decree of that Court. 


The. defendant has preferred this appeal and ‘it is argued on 
his behalf that the decrée in the suit should have been restrict- 
ed to the dismissal of, the suit and that there should not have 
been the mention of the amóunt found by the trial Court as paid 
on account of consideration. The decree is not happily worded but 
what is meant by itis that the suit is dismissed and it is declared 
that out of the consideration money mentioned in the bond only 
Rs. 174; was paid on account of the previous mortgage. Such a 
decree in my- opinion, is-nét wholly illegal. Order XX Rule 6 lays 
down that the decree shall agree with the judgment; it shall con- 


a, 
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tain the number of the suit etc and shall specify clearly the relief 
granted or other determination of the suit. The Court did not 
grant any relief but degermined the suit by holding that the bond 
was genuine but that the entire consideration did not pass. The 
decree embodying this finding cannot be said to be against the 
provisions of the law. The prayer in the plaint is to the follow- 
ing effecte “ That the mortgage bond dated the 28th Ashar 1281 
(rsth July 19:9) be set aside, after having. been declared forged, 
fraudulent and without consideration and- the defendant be made 
liable for the entire costs of the suit". What I understand by this 
prayer to be the scope of the suitis that the Court was invited 
to set aside the bond on the ground. that it was forged and 
witkout consideration. Both the expressions should be read 
together and the plaintiff wanted the Court to hold that the 
document was forged and necessarily without consideration. The 
pleadings did not raise two separate issues one relating to the 
forgery of the document and the other to the passing of conside- 
ration in the event of the bond being found to be not forged. 
That may be so, but the declaration that has been made by the 
Court below is not in my opinion, without jurisdiction or illegal. 
Reliance has been placed on behalf of the appellant in support of 
his contention to the decision of the Judicial Committee in the 
case of Janaki Ammal v. Narayan Sami Atyar(1). In that case 
the plaintiff as the next reversioner brought a suit against a Hindu 
widow charging her with mal-administration of the property in her 
possession as such widow. The Courts below found that the 
charges made "by the plaintiff were all groundless and that the 
suit was liable to be dismissed ; and the following declaration was 
made in the plaintiff's favour: The plaintiff is declared to be the 
next reversionary heir of the deceased  Kamaiyar after the life- 
time of defendants Nos. 1 and 2 (his widow and mother). This 
declaration, their Lordships expunged from the decree on thé 
ground that it was unavailing as well as premature. Their Lord- 
ships also thought in the circumstances of that case, that the plain- 
tiff was not entitled to such a declaration for the plaintiffs other 
prayers having been rejected, the sole praye:*that he was the next 
reversionary heir remained to be considered in that suit and 
that prayer alone could not be granted under section 42 of the 
Specific Relief Act. That case therefore is no authority «or the 
proposition of law pressed before us. In some eAses in order to 


(1) (1916) L. R. 43. I. A. 207, IM. R. 39 Mad. 634; 24 C. L. J. 309 
zo C. W. N. 1323. 
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; Civit. ° avoid further litigation and reagitation of the same matter over 
1926. again it may be found necessary to màke such declaration when the 
tend 


CANIT Court has tried a relevant point in connection with the issue 
MEC directly arising inthe suit. Such a procedure was adopted by 
Mazar Ali the Judicial Committee in the case af Sri Mahanti Govind Rao 
Suhrawardy, J. — v. Sita Ram Kesho (1). There the plaintiff brought a suit on his 
proprietary right for recovery of possession of a portion of the pro- 
nam = perties in dispute. The Courts held that he was not entitled to 
them under the right he claimed ; but he was entitled under a | 
different restricted right granted to his ancestors by the British , 
Government. In that view the plaintiffs suit was dismissed but 
their Lordships held that in the circumstances of that case there 
should be a declaration that the plaintiff was entitled to a share 
in the properties under the right conferred on his ancestors by the 
British Government and an enquiry should be made as to who 
were the parties interested in the properties. In making this 
declaration their Lordships made the following observation : Jj 
“ The same reasons which support the declaration also show the 
propriety of giving in this suit such effect to the declared title of 
the plaintiffs as circumstances may admit. The High. Court has 
made a declaration in favour of the plaintiffs, but it has dismissed 
the suit". It does not appear as to whether this declaration was 
embodied in the decree of the High Court but their Lordships 
directed that further declaration and investigation should be made 
because, as they remarked, “ if the title of the plaintiffs is disputed 
* they must bring a new suit which would certainly increase expenses ; 
and in which, considering the peculiar nature of the gtant, the lapse j 
of time and tbe uncertainty whether a declaration in a od be 








suit can supply a fresh starting ground, the plaintiffs would have 
run substantial risks of miscarriage. Instead of dismissing the suit 
the better course will be to direct an enquiry who are the persons 
now entitled ; and to reserve further directions, under which it l 
will probably be found possible to place them in legal possession 
and so tọ terminate this unfortunate litigation". The same conside- 


M m 


` rations arise in this case. If the finding of the Courts below that 
the entire consideration did not pass under the bond is expunged, it 
i is not impossible that'it should give rise to a fresh litigation support- 


ed probably by the production of more perjured evidence. Besides, 
the question seems to be of an academical interest. Suppose by 
having this declaration expunged from the decree the defendant 
finds himself in a better position to reagitate the matter in another 


(1) (1898) I. L. R. 21 All. 53 ; 2 C. W. N. 681; L. R. 25 I. A. 195. 
LÀ `s 
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suit. But onthe authorities it now seems settled that whether the 
finding of the Courts on this point is omitted from the decree or 
not, it might operate af res judicata if it was necessary for the deter- 
Mination of the suit, and reference in this connection may be made 
to the case of Dwijendra Narayan Roy v. Joges Chandra De (1), 
where it is oUserved : “ We must bear in mind the well-settled 
rule that dn estoppel is not confined to the judgment but extends to 
all facts involved in it as necessary steps or ground work ; in other 
words, & judgment operates by way of estoppel as regards all the fin- 
dings which are essential to sustain the Judgment, though not as re- 
gards findings which did not form the basis of the decision or were 
in conflict, therewith”. Now, it has been found by both the Courts 
below that it was necessary to enter into this question in order to 
determine the main question in this case, whether the document was 
forged. The learned trial Court after considering all the evi- 
dence on both sides remarked: ‘ This is all the evidence on the 
record : there are other circumstances which have to be considered. 
Was it likely that the defendant who had previously taken a regis- 
tered simple bond for Rs. 160 from the plaintiff for costs met by 
him in litigation on the latter's behalf would pay down Rs. 626 in 
cash to the plaintiff before the registration of the mortgage bond"? 
Then he entered into that question and came to the conclusion 
that it was not ; and summed up his finding in these words: “ Iam 
of opinion that the bond in suit was duly executed by the plaintiff 
and attested by at least some of the witnesses on the 28th Ashar 1280 ; 
that Rs. r74 out of the consideration money was paid by discharge 
of the early bond, that the balance of the consideration was not 
paid and that the bond in question is good for Rs. 174 and for no 
more". The learned Additional District Judge in this connection 
says in his judgment: “ The point of course is not directly in 
issue, but the whole question as to the execution of the docu- 
ment is in issue and in order to come to a finding about that it is 
necessary to consider the surrounding circumstances. For instance 


one of the points raised for the appellant is that there is nothing to - 


show where the defendant got the money from and that he ever lent 
so large a sum of money before". This observation clearly shows 
that the point with regard to the passing of the consideration was 
considered by the Courts below in order to find the real issue in 
the case—whether the bond was genuine or not. I therefor® hold 
that this appeal has no force and must be dismissed. 

As to the cross-objection, tha only point urged on behalf of the 


(1) (1923) 39 C. L. J. 40. 
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plaintiff is that on the finding that out of the consideration money 
mentioned in the bond only. Rs. 174 was paid the Courts below 
ought to have decreed, the suit to that extent. I have not been 
able to appreciate this. argument for the -plaintiff’s suit was for 
setting aside of the bond on a declaration that it was forged, 
fraudulent and without consideration, the Court found that it 
was not forged.nor fraudulent: nor without consideration and 


therefore the only course open to it was to dismiss the suit. In 


support of the contention pressed before us by the respondent 


reference has been made. to the case of St Mahant Govind Kao v. 


Sitaram Kesho (1). referred. to above. I have discussed the 
view of the Judicial Committee on the facts of that case and I 
do not think that all those considerations apply to the present c&se. 
I therefore hold that the cross-objection should also be dismissed. 

In the result both the appeal and the cross-objection are dis- 
missed. We make no order as to costs in either. 


Graham, J:- This second appeal has arisen in the following 
circumstances. The plaintiff respondent brought a suit for declara- 
tion that a mortgage bond dated "the 13th July, 1919 purporting to 
have been executed by him in favour of the defendant was a forged 
document without consideration. "The trial Court found that the 
bond was genuine and that the consideration which passed was 
Rs. 174 only, and not 800, as stated in the bond, and alleged by 
the defendant. It therefore dismissed the suit; but at the same 
time without confining its decree to the dismissal of the suit 
included therein its finding that the consideration wag Rs. 174. only. 
Against that decision there was an appeal by the plaintiff to the 
District Court, and the defendant filed a cross-appeal praying that 
such portion of the decree as related to the finding that the consi- 
defation was Rs. 174 should be cxpunged. The learned Addi- 
tional District Judge held that the findings of the Munsiff were | 
correct and dismissed both the appeal and the cross-appeal. 

The defendant has now appealed to this Court and the plaintiff 
has filed a cross-objection. On behalf of the appellant it is argued 
that the Courts below have erred in law in making a declaration 
that the cónsideration was Ks. 174, that such declaration was 
outside the scope of the suit ; and that, as there was no pleading, 
or issue to that effect, evidence could not be adduced thereon. It 
is urged therefore that the Court of appeal below should have 
ordered the declaration in question to be expunged from the decree. 
On behalf of the plaintiff, on the other hand in the cross-objection 

(1) (1898) L. R. 26 I. A. 195 ; L ©. R. 21 All. 53 5 2 C. W. N. 681. 


"a 
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it is contended that-the Courts below erred in dismissing the suit 
in toto ; and that having regard to the fact that both the Courts 
below found that the cogsideration money as stated in the bond 
was not paid in full they should have made .the declaration as 
prayed for in the plaint. Further it was contended that upon the 
facts found the Court of appeal below should have declared that no 
consideratien money was paid. In my opinion, the appeal and the 
cross-objection must both be dismissed. The relief asked for in 
the sui was of a two-fold nature, namely, (r) for declaration 
that the bond was fabricated and (2) that it was: without considera- 
tion. An issue was framed accordingly in these terms: “ Is the 
mortgage bond in suit fraudulent, fabricated and without considera- 
tione? Is it liable to be set aside"? ‘That being so, it cannot be 
said that the matter was outside the scope of the suit. On the 
contrary, it has been made the subject matter of an issue, it was 
agitated between the parties and there was a decision on the point. 
The object which the appellant has in view is presumably to have 
the finding expunged so that the question of consideration may be 
left open ; but having regard to the authorities on the point the 
findings arrived at in the judgment would be binding whether they 
are incorporated in the decree or not. That being so, the matter 
may be regarded as having only an academic interest. No doubt, 
relief not founded on the pleadings should not as a rule be granted. 
But, as pointed outin the case of St Makant Govind Rao v. 
Sitaram Kesho (1) decided by their Lordships of the Judicial 
Committee “ Where substantial matters which constitute the title 
of all the parties are touched in the issues and have been fully put 
in evidence and formed the main subject of discussion and decision 
in the Courts, the case does not come within the rule and' a declara- 


tion of the rights of the parties though not founded on the pleadings, | 


may be made." 

In my judgment the trial Court was right in drawing up its 
decree in accordance with the findings arrived at by it. The appeal 
therefore fails. 

The cross-objection also fails. The suit failed on the main 
point as it was found that the bond was not forged. I agree there- 
fore that both Hie appeal and the cross-objection must be 
dismissed. 

A. T. M. Appeal and Crass-objection dispfissed. 
(x) (1898) L. R. 25 1l. A. 195 ; I. L. R. 21 All. 53; 2 C. W. N. 681. 
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PRESENT.— Viscount Dunedin, Lord Shaws, Lord Sumner, Sir 
Jokn Edge, and Lord Salvesen. 


MANECKJI PESTONJI BHARUCHA AND ANOTHER 
Va e 
WADILAL SARABHAI & CO. 
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[ON APPEAL FROM THE HIGH Court or JUDicATURE AT Bompay,] 


Indian Contract Act (IX of 1872), secs. 76, 78, 93, 95, and 121—Contract for 
sale of shares—Delivery of Share-certificate and signed transfer to Pur- 
chaser—Purchaser’s cheque in payment thereof dishonoured—Vendor's Baim 
to lien—Rules of Bombay Stock Exchange. 


Notwithstanding that a Company, by its Articles of Association, may provide 
that only a shareholder registered as such in its books will be considered by it as 
the owner of the shares, possession of the share-certificate, together with a trans- 
fer duly signed by the registered holder, constitutes a good title to the shares, 
inclusive of the title to be registered as owner in the books of the Company. 


Shares in a Company are ** goods" within the meaning of section 76 of the 
Indían Contract Act, and accordingly a contract for the sale of shares generally 
in any particular Company or undertaking, without specification of their serial 
numbers, becomes complete, under section 78, upon delivery to the Purchaser 
of the share-certificate and the relative transfer duly signed by the registered 
holder, and the purchaser on his part accepting the shares thus ascertained and 
paying for them (section 83). 


If such payment be by cheque, which, on presentation, is dishonoured, the 
Vendor’s only remedy is in respect of the amount of the che€ue, or the unpaid 
price of the shares. He has no jus in re in respect of the share-certificates or 
the signed transfers, nor any lien upon them, for his lien ceased when he parted 
with the possession (sect. 95-) i 

Rule C of the Bombay Stock Exchange whereby, tf the cheque in payment of 
share sold be dishonoured, the shares are to be returned to the Vendor for resale 
the following day, is not intended to make detivery of the share-certificates of trans- 
fers conditional upon payment ; for delivery being a fact, an effectual sale takes 
place, under sect. 78, in virtue of it, and the aforesaid rule does not over-rule the 
statutory provision of sect. 78, nor amount to an express stipulatinn of the nature 
referred to in sect. 121. e The real purpose ofthe rule is not with a view to the 
perfection of contracts or the passing of property, but for estimating promptly the 
damages resulting from the purchaser’s failure to pay for the shares bought and 
accepted. i 

Consolidated Appeals from a decree (15ch March 1923) of the 
High Court, Appellate Jurisdicton (Macleod, C. J. and Crump, J) 
reversing a decree (17th Aug. 1924) of the same Court in its Origi- 


nal Jurisdiction (Kaji Ji, J.) Š 


07398 


e 
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The facts and arguments. appear from the judgment of their 
Lordships. ' l 


Clauson K. C, E B Raikes, and Johnson for Appellant. 


St J. Simon, K. C., Sir G. Lowndes, K. C. and B. Dube for the 


Respondents. ' 
e E C.A. Yy. 


The judgment of the Board was delivered by. 


Viscount Dunedin :—In March, 1920, the second plaintiff in 
this oase, Arajania, who is not a certified share-broker, and who 
describes himself as the sub-broker of the first plaintiff Bharucha, 
who is a certified share-broker, sold on the Bombay Stock Exchange 
to first defendant, Gora, 129 shares of a Company called Alcock, 
Ashdown & Co., Ltd. for delivery on the r4th April, 1920. Nei- 
ther of the two plaintiffs was the registered holder of any such shares. 
In order to make good the delivery the first plaintiff acquired 
the requisite number of shares in the market from various brokers, 
and took from these brokers blank transfers signed by the registered 
holders along with the corresponding certificates. These certi- 
ficates and blank transfers were handed by the second plaintiff to 
the first defendant at 6 p. m. on the r4th April. At 8 p m a 
cheque for the sum due under the contract in favour of the first 
plaintiff was handed to the second plaintiff- This cheque was disho- 
noured on the next day. 

The first defendant, having had the blank transfers and certi- 
ficates thus delivered to him, made certain propositions as to the 
raising of money to Manilal, a partner in the firm of Wadilal & Co., 
the second defendants, and handed the certificates and transfers to 
him. The second defendant in turn handed them to the third 
defendant, Ghia, again on certain propositions as to raising 
money. 

The cheque was never honoured, and the first defendant abs- 
conded. The present action is brought by the first and second 
plaintiffs against all the three defendants, asking for return of 
the certificates and blànk transfers or otherwise for damages. 

Proof was led before the Trial Judge, who held in fact (1) that 
plaintiff No. 2 acted as sub-broker to plaintiff No. 1, and that, accor- 
dingly, plaintiff No. 1 had a direct title to sue the other defendants ; 
(2) that Manilal, the defendant No. 2 knew when he took the certi- 
ficates and shares that the cheque of Gora, defendant No. 1, was 
not likely to be honoured. He gave a decree‘in favour of plaintiff 
No. . against all defendantg The ratio of his judgment is to be 
found in the following passage :—- 
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“Gora was only an ostensible owner and the plaintiffs, who were 
the unpaid vendors, had equity in them,and they could have stopped 
Gora from getting these shares transferred in his name in the books of 
the Company, but if Gora had passed on these shares either by way 
of sale or by way of pledge to any third, person who acted Jona fide 
and without notice, then I certainly think that such a person would 
have a better title to these shares than the plaintiffs. But in this 
case it is abundantly clear that Gora himself felt that he was not 
the owner...Manilal had notice that these shares were not paid for, 
and Ghia, being a mere nominee of Manilal, Ghia was in no better 
position than Manilal himself. They took these shares with the in- 
firmity from Gora, and therefore they cannot claim these shares in 
priority to the plaintiffs." i 

He had previously pointed out that in a question with the 
Company the owners of the shares were the old owners who had 
signed the blank transfers. 


On appeal by the second and third defendants the learned Judges 
of the Appellate Division of the High Court reversed the judgment 
of the Trial Judge and dismissed the action as against them. They 
held on the facts that plaintiff No. 2 had acted as agent for plaintiff 
No. 1, and that consequently, as plaintiff No. 2 was not.a certified 
broker, the buyer was not affected by the rules of the Stock Ex- 
change. This is only of importance as regards a certain Rule C, 
with which their Lordships will afterwards deal. On the merits of 
the case they held that, under the Indian Contract Act, the property 
of the shares as sold passed on the delivery of the certificates and 
blank transfers to Gora ; that, after that, plaintiff No. r had 
no claim against Gora except upon the cheque ; that consequently he 
had no claim against defendants Nos. 2 and 3, and could not have a 
judgment against defendant No. 3 for delivery of the certificates and 
transfers. They held further that seetion rar of the Contract 
Act, which is in these terms— 

i21. “When goods sold have been delivered to the — the 
seller is not entitled to rescind the contract on the buyers failing 
to pay the price at the time fixed unless it was stipulated by the 
contract that he should e so entitled,” 
prevented the plaintiff from rescinding the sale, there having 
been no stipulation provided in the contract for sale that he should 
be so entiéled. Appeal was then taken by the plaintiffs to the King 
in Council. . 


Their Lordships agree-that the spipulation referred. to in the 


section must be an express stipulation and that, as nothing was 
* 
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proved to the contrary, it must be presumed that the contract 
here was an ordinary contract for the sale of shares effected by bought 
and sold notes. ^s 

On the hearing of the appeal to their Lordships, the view ex- 
pressed by the Trial Judge tlfat Gora was only an ostensible owner 
of the shares and the plaintiff, who was the unpaid vendor, had the 
equity in«hem, was elaborated into an argument that, according to 
the law of England, there would be an equitable lien in favour of the 
unpaid purchaser and that that law applied. Such a view would 
be so far-reaching in ordinary Stock Exchange transactions that 
their Lordships think it necessary to emphasise their view of its 
unsoundness. In the first place, so far as lien is concerned, the law 
as*to lien is statutory and is contained in the g5th and following 
sections of the Indian Contract Act. Section 95 applies to this 
case ; unless there is possession there is no lien. But, further, there 
seems to their Lordships a good deal of confusion arising from the 
prominence given to the fact that the full property in shares in a 
Company is only in the registered holder. That is quite true. It 
is true that what Bharucha had was not the perfected right of proper- 
ty, which he would have had if he had been the registered holder of 
the shares which he was selling. The Company is entitled to deal 
with the shareholder who is on the register, and only a person who 
is on the register is in the full sense of the word owner of the share. 
But the title to get on the register consists in the possession of a 
certificate together with a transfer signed by the registered holder. 
This is what Bharucha had. He had the certificates and blank 
transfers, signed by the registered holders. It would be an upset of 
all Stock Exchange transactions if it were suggested that a broker 
who sold shares by general description did not implement his bargain 
by supplying the buyer with certificates and blank transfers, signed 
by the rgistered holders of the shares described. Bharucha sold what 
he had' got. He could sell no more. He sold what in England 
would have been choses in action, and he delivered choses in action. 
But in India, by the terms of the contract Act, these choses in action 
are goods. By the definition of goods as every kind of moveable 
property itis clear that, not only registered” shares, but also this 
class of choses in action are goods. Hence equitable  consi- 
derations not applicable to goods do not apply to shares in 
India. E 


Now section 78 is as follows :— 


“78. Sale is effected by offe and acceptance of ascertained goods 
for a price, * * * 
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or of a price for ascertained goods, * * * . 
together with payment of the price or delivery of the goods.” 

Here the goods were not ascertained goods at the time of the 
contract, for the contract was only for so many shares of Alcocks,’ 
not of any particular shares, but then stction 83 provides :— 

*85. Where the goods are. not ascertained at the time of making 
the agreement for sale, but goods answering the description in the 
agreement are subsequently appropriated by one party for the pur- 
pose of the agreement, and that appropriation is assented „to by 
the other, the goods have been ascertained, and the sale is com- 
plete.” 


So soon, therefore, as Arajania, acting for Bharucha, handed 
Gora the certificates and transfers and Gora accepted them and gave 
the cheque, the goods became ascertained goods, the sale was 
complete and the property passed. From that time’ onward Bha- 
rucha and Arajania could only sue Gora on the cheque, or for the 
price of the shares unpaid in respect that the cheque had not been 
honoured. They had no longer any jus in ve of the certificates 
and transfers. They had-no statutory lien, for they had parted with 
possession, and, consequently, as they had no contract with defen- 
dants Nos. 2 and 3, they could not sue them for delivery of the 
shares, whether the defendants had got good title as against Gora or 
had not. 

Their Lordships have already mentioned that the Trial Judge 
held that the sale was between brokers, and was, therefore, under 
the rules of the Stock Exchange, from which finding the Court of 
Appeal, dissented. In their Lordships’ view it is not necessary to 
decide this question of fact. They will assume, for the purpose 
of the argument, that the sale was as between brokers.’ That 
brings in Rule C of the Bombay Stock Exchange, which is as 
follows :— 

“C. If the cheque given for the monies of the shares will not be 
honoured at the bank on the day following the day when the cheque 
is given, the shares shall have to be returned immediately to the per- 
son selling (them), and the person purchasing (them) shall have to 
take away those shares’ having paid the rupees in cash before two 
o’clock on that very day. And if the person purchasing shall fail 
to do so,those shares will'be sold off by auction before threc o'clock. 

e * * * * ' 


It was argued that the effect of this rule was to make the delivery 


not actual but conditional, with the wesult that the property did not 
really pass till the cheque was honoured. Their Lordships consider 
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this argument quite unsound. The Contract Act settles that property phe: 

is to pass on delivery. Delivery is a fact, and the statutory result 1926. 

must follow. Further, the rule cannot be read asan express stipu- Mane clói Pest onji 

lation in the sense of section 121 because it does not say what Bharucha 

section 121 provides must be said. But in truth, in their Lordships’ Wadilal Sarabhai & 

view, the rule in question had nothing to do with the perfection of o: s 


ae + 


contracts or the passing of property. It is for quite another purpose. Viscount Dunedig,~ ` 
The buyer may be unable, from temporary embarrassment, to meet — 
his cheque on an exact day. Time is of the essence of this 

ordinary contract of sale of shares, therefore he is enjoined 

by the rule to hand back the shares ; he is given the latitude of 

paying up till 2 o'clock, but if he does not do so then they are 

sold by the authorities, so as to fix, without further ado, the dama- 

ges which are become due for breach of contract. 


Their Lordships will accordingly humbly advise His Majesty 
to dismiss the appeal with costs. 


T. L. Wilson & Co.— Solicitors for Appellants. 
Hore, Pattison & Bathurst. — Solicitors for Respondent No. 1. 
^. de M. Appeal dismissed. 


PnssENT.— Pisqpun/ Dunedin, Lord Blanesburgh, Sir John Edge, 


C and Mr. Ameer Alt. 
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[ON APPEAL FROM.THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD. ] 


Hindu Law-—Mitakshasa joint family—Ekrarnama or agreement by co-sharers 
disposing of their sharers after death—Clause as to interest of widow— 
Legal effect of Ekrarnama asjoint will—Effect as family arrangement. 


An Ekrarnama executed by two members of a joint Hindu family- purporting to 
dispose, as from the date of their deaths, of the family property is not valid in Jaw 
to take effect as a devise or will, or destroy the right of survivorship atising 
under the ordinary Hindu law of succession; Villa Butten v. "Yamenamma (1), 
and Lakshman v. Ram Chandra (2) apprqyed and followed, 


«>» ) (1874) 8 Mad. H. C. Rep. 6. (2) (1880) 7 I. A. 181. 
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Dut it may be good evidence of a family arrangement contemporaneously made 
and acted upon by the parties ; and as one co-sharer in a joint family is entitled, 
without partition, but with the consent of all kis co-sharers to mortgage or 
charge for his own purposes the share to which he would be entitled on partition 
of the family property, a provision is valid ¿in such Ekrarnama that the wife of 
one of the parties thereto should, after his death, take a life interest in a moiety 
of the joint property equivalent to the interest which the widoÙ of a sonless and 
separated Hindu would have in her deceased husband's estate, notwithstanding 
the possible or eventual birth of male issue to the survivor of the two co- 


sharers. : i 
Suabaramt Reddi v. Ramamma (1) Sadabar! Prasad Sahu v, Foolbash 
Koer (2) approved and followed. 
Baijnath Prasad Singh v. Tejbali Singh (3) referred to. 

Appeal from à decree of the High Court (Sir E. G. Mears, €. J. 
and Sir P. C. Banerji, J.) dated the 21st November 1922, confirm- 
ing a decree dated the 18th July 1919 of the Subordinate Judge, 
Meerut (Piary Lal, Esq.), who dismissed the Appellant’s suit. 


The document, and the material facts, are set out in their 


Lordships’ judgment. . 

Sir, G. Lowndes. K. C. and Æ. B. Raikes for the Appellant: The 
document of the sth June 1915 was not a valid disposition of the 
joint property of the family (apart from the separation thereof) 
whether as a will, a contract declaration, or otherwise. The deceased, 
Baldeo Sahai had no share of the joint family property of which he 
could dispose by will ; and neither he nor the appellant, nor both 
of them together, could validly make such a disposition of property 
as this document purported to make. The family femained joint 
till the death of Baldeo Sahai, as the Courts in India have concur- 
rently and correctly found, and on his death, the whole property 
survived to the Appellant, subject to the rights of maintenance, 
etc ; of his widow and daughter. 

A. M. Dunne, K. C. and B. Dube for the Respondents. — 
The document is either a joint will, or a family settlement, which 
binds the appellant and having regard to the facts and cir- 
cumstances found by the lower Courts, he is now estopped 
from impugning its . validity as either, and is not entitled to any 


relief. 
(In the course of the argument the authorities were cited which 


are referred to in their Lordships’ judgment). 
e 


The judgment of the Board was delivered by 
v 


f1) (1920) I. L. R. 43 Mad. 824. (2) (1869) 3 Beng. L. R. 31. F. B. 
(3) (1921) 48 1. A. 195 (212.) . 
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Sir John Edge :~ This is an appeal from a decree, dated the 
21st November, 1922, of the High Court at Allahabad, which con- 
firmed a decree, dated the 18th July, 1919, of the Subordinate 
Judge of Meerut by which the suit had been dismissed. 

The suit had been institutetl in the Court of the Subordinate 
Judge on the gth June, 1918, and by the plaint in it the three 
followiug declarations were claimed :— 

(a) The will, dated zth of June, r915, and registered on the 
oth of June, 1915, executed by the plaintiff and Baldeo Sahai, 
deceased, on account of its being against the rules of succession 
under the Hindu Law, is absolutely invalid and null and void and 
it has no effect upon the right of survivorship of the plaintiff in 
respect of the estate, business, the zamindari, landed and house 
properties, bonds, mortgage deeds, promissory notes, money- 
lending business with asamis on account-books, parole debts, cash 
gold and silver ornaments, conveyance, household and estate goods 
and articles of convenience and comfort, ete., of all kinds, belonging 
to the joint Hindu family. 


(4) Defendant No. r now has and defendants Nos. 2 to 5 will 
in future have no right of any kind in respect of the estate, business 
and zamindari properties etc.. given in relief A. 

(ce) The plaintiff is the owner in possession of the entire estate, 
business and zamindari properties, etc., given in relief A. 

The document in respect of which the declarations are claimed 
is described in the plaint as a joint will of Baldeo Sahai and the 
, plaintiff Seth Lakhmi Chand and is in the written statement of Musa- 
! mmat Anandi, the first and principal defendant, described as an 
igrarnama thatis an agreement. 

The parties to the document in question were and the 
parties to the suit are Hindus, by caste Brahman Bohra, sub- 
ject to the law of the Mitakshara, of the school iof Benares. The 
document in question was written by one Ram Chandra Sahai of 
‘Khatauli on stamped paper which had been purchased by Baldeo 
Sahai on the 5th June, 1915, and was signed and executed on the 
same day by Baldeo Sahai and his younger brother Lakhmi Chand, 
the plaintiff, in the presence of five men who signed the document 
as witnesses. It was presented for registration on the 8th June 
1915, at the office of the Sub-Registrar of Tansath, in the districf of 
Muzaffarnagar, by Lakhmi Chand, who, having admitted in the pre- 
sence of the Sub-Registrar the ERECHHOR and completion of the 
document, it was registered on tHe oth June, 19r5, by the Sub- 
Registrar, 
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F. C. Baldeo Sahai died on the roth June, r915. He had had by 
1926. a first wife who had died before ‘the sth June, r915, a daughter 
Seth Lakbani Chang Who was then dead and had left three minor sons who were living 
on the sth June, 1915. and are the defendants 3,4 and s. Baldeo 
2 Sahai left surviving him his second wife, Musammat Anandi, 
Sir John Edge. who is the defendant r, and an unmarried daughtes who is defen- 
— ' dant 2. Baldeo Sahai had no son or other descendant of him. 
Lakhmi Chand had onthe sth June, :r9r5, five daughters living, 
but no son. Baldeo Sahai and Lakhmi Chand were op the sth 
June, 1915, and until the death of Lakhmi Chand (Baldeo Sahai ?) 
on the roth June, 1915, the sole co-sharers in a joint Hindu family. 
Lakhmi Chand was then over 40 years of age. 
The following is a copy of the document in question:—-  * 
«T, Pandit Baldeo Sahai, first party, and I, Pandit Lakhmi Chand 
second party, sons of Pandit Jagram Das, caste Bohra Brahman, j 
residents and ‘raises’ of * qasba’ Khatauli, pargana Khatauli, dis- ' 


trict Muzaffarnagar, do declare as follows :— 


Musammat Anandi. 


(1). We both the parties, are full-brothers and are members of 
a joint Hindu family according to the Hindu Law. We are joint 
in the business relating to the estate, in zamindari property, field 
or house property, bonds, mortgage-deeds, notes-of hand, promissory 
notes, money-lending business with tenants under account-books, ; 
and parole-debts, cash, gold and silver ornaments, conveyances 
house-hold goods and paraphernalia of the estate and all other 
things of every description, of the value of lakhs of rupees. 7 

(2) None of us, the two members of the joipt family, has any } 
male issue, but we have female issue and a wife each. 

(3) Asit has often been seen that disputes and litigations have a 
taken place among persons of property and wealth and their sur- 
vivors, we, both the parties, in order to avoid future disputes, do, 
in a sound state of body and mind, of our own accord and free- 
will, without the instance or instigation of any one else, make this 
declaration, which shall be binding on ourselves and our repre- 
sentatives, that in the event of one party dying without any male 
issue, the name of his widow shall be entered in public papers, that 
the party remaining alive shall have no objection to the same, that 
if the surviving party has male issue, in that case, after the death of 
the, widow of the deceased party, the son or the sons of the other 
party shall be,the owner or owners of the entire ‘estate, that the 
daughters or their sons shall have no right as against the son or sons 
of the other party, and that the widow of the deceased party 
shall have no right at any time to make any transfer whatsoever, 
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(4) The daughters or their male issue shall be entitled to the 
estate of their father only when both the parties die without any 
male issue. If any ofthe parties has any male issue, the female 
issue orthe daughter's sons of any of them shall not get any pro- 
perty whatsoever. à 

(s) The first party has at present an unmarried daugher by his 
second, wife and three minor sons of his deceased daughter by his 
senior wife, since deceased, who shall be entitled to get equal shares 
in the estate subject to the conditions given in paragraph No. 4. If 
tlie said daughter also, who is at present unmarried does not give 
birth to any male issue, then the daughter's sons and not the mem- 
bers of the family of the said (unmarried) daughters husband, shall 
.be entitled to the whole estate. 

(6) I, the second party, have five daughters. They, and in 
case ofthe death of any of them, her male issue, shall, subject to 
the condition given in paragraph No. 4, be heirs to the estate in 
equalshares. If any of the daughters die without leaving any 
male issue, the members of the family of her husband shall have no 
right, but her share in the estate shall be divided among the remain- 
ing daughters and iheir male issue in order. 

(7) Ifwe, both the parties, at any time in our life, divide the 
estate by our mutual agreement or on account of any dispute, then 
this document shall not be binding on any party provided none of us 
has any male issue. If any of us shall have any male issue, he shall 
be the owner of the entire estate. The widows shall have only 
life-interest. The daughters, their issue or any other party shall 
have no right to it. 


(8) We, both the parties, have, up to this time, been jointly 
managing all the estate affairs and shall continue to manage it in 
the same Way, provided no partition takes place. After the death of 
one party all managements relating to the estate shall be made by 
the surviving party. The wife of a deceased party shall have no 
right to get the property partitioned in thelife of the other party, 
but shall continue to get her share of the profit from the other party, 
after deducting the expenses relating to the estate. If the other party 
evades the payment of the profit, she *shall be entitled to seek 
remedy in court only for recovery of profit. 

(9) The residence of us, both the parties, shall be separate in 
this way that in enclosure No.65, situate in the ‘abad?’ of bazar ‘qasba’ 
Khatauli, the party alive shall let the widow of the other party 
live in any house she miglet choose, and shall not turn her out of 
it, but the widow oftne said deceased. party shall have right of 
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easement and residence only to the said house. She shall have no 
concern with other houses. The party.alive shall be at liberty to 
change the condition of the enclosure or to build a separate house 
for the female members of his house and take up his abode in it 
and have any of the houses or shops which exist in that Heeler as 
his sitting room. 

(10) Season fruits such as mango, etc, shall be given by. the party 
alive to the widow of the deceased party to the extent of about one- 
half (of the produce). 

(tr) The parties have got this document written after mature 


deliberation and after having fully understood the contents thereof. 


They have admitted and accepted the’ same of their own accord. 
None of the parties shall have any express or implied objections to, 
this. We have, therefore, executed this agreement by way of a will, 
in order that it may serve as evidence." 

JVote:—In the 6th line of the and page of this document a mark 
is made and the words, ‘situate in the ‘abadi’ of bazar of ‘qasba’ 
Khatauly’ are written on the margin.” 

Signature of Baldeo Sahai in autograph. 
Signature of Lakhmi Chand. 

It has been held by the Subordinate Judge and by the High 
Court in Appeal that the document in question was a valid ‘will of 
the two brothers. Whether it could operate as such will be presently 
considered. 


It is now desirable to consider what was the position on the 
5th June, 1915, before the document in question was executed. 
The property to which the suit relates was of cónsiderable 
value ; it was valued for the purpose of jurisdiction, as appears 
by the plaint at Rs. 1,00,000 (one lac). Baldeo Sahai was seriously 
ill and was not expected to recover. If he died as d member 
of the joint family his widow would be entitled to maintenance 
only, and the joint family property would vest in Lakhmi Chand by 
survivorship. If it could lawfully be agreed that the widow, Musa- 
mmat Anandi, should on the death of Baldeo Sahai have and enjoy 
aninterest ina moiety ofthe joint property equivalent to that 
of the widow of a sonless and separated Hindu, she would on the 
death of Baldeo Sahai be entitled for life as such widow to a moiety 
of all the profits of the immoveable property, and toa moiety of 
all the pro$ts of the moveable property which belonged to the 
joint family. On the sth June, rgrs, Baldeo Sahai could have 
separated from Lakhmi Chand by oneyvord and would have been 
entitled to a partition of all the joint family, and if he had separated 
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his widow, Musammat Anandi, would on his death be entitled 
for her life as the widow of a sonless and separated Hindu to a 
Hindu widow's intere$t in the property, and on her death the pro- 
petty in which she would have a Hindu widow’s interest would 
go to the person entitled to it on her death who would not necessa- 


rily be Lakhmi Chand or a descendant of him, There was some- 


evidence that before the 5th June, 1915, Baldeo Sahai was making 
preparation for a partition, but that need not now be considered, 
for as the fact was Baldeo Sahai and Lakhmi Chand did not separate 
but remained joint until Baldeo Sahai died on the roth June, 
I915. But that the risk of a partition might at any moment occur 
and was in the contemplation of Baldeo Sahai and Lakhmi Chand 
When they executed the document of the sth June, rgrs, is appa- 
rent from a. perusal of that document. 


It is admitted in the plaint that Baldeo Sahai fell seriously ill and 


desired “ that after his death the name of his widow, defendant No. 
1, should be entered in respect of his share in the joint property, 
and that after the death of the said widow his share in the property 
should devolve upon his daughter and daughter's sons,” and that a 
document to effect that object should be executed and that the 
plaintiff and Baldeo Sahai jointly executed the document in question 
“by way of a will.” Baldeo Sahai could, from a legal point of view, 
have no interest in the joint property after he died. His interest 
in the joint property terminated with his life. What was meant by 
“ his share in the joint property" was a moiety of the joint pro- 
perty which he would have had on a partition. After Baldeo Sahai's 
déath Lakhmi Chand entered the name of Musammat Anandiin the 
revenue papers in respect of a moiety of the zemindari property. 

The document in question could not, however, operate as a will. 
In Villa Butten v. Yamenamma, (1) the High Court at Madras 
held that a will by a member of a joint Hindu family of his co- 
sharer's interest was not a valid devise. In Lakshman Dada Naik v. 
Ramchandra Dada Nath, (2), the Board, referring to that case, 
stated that :— ` 

“Its,” the High Court's "reasons for making distinction 
between a gift andaa devise are that the co-parceners power of 
alienation is founded on his rightto a partition, that that right 
dies with him ; and that, the title of his co-sharers by survivorship 


vestiüg in them at the moment of his death, there remains nothing - 


upon which the will can operate." 


(1) (1874) 8 Mad. H. C. Rep. 6. 
(2) (1880) L. R- 7 I. A. 181. : 
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PC It was held by the Board in Brijraj Singh v. -Sheodan ^ 
1926. Singh, (1), thata will, which did not operate asa will at all, was 
Eee Chand 800d evidence of a family arrangement contemporaneously made 
v. . and acted upon by all the parties. In the present case their Lord- 
Monner Anand ships hold that the document of thé sth June, z9rs, is good 
Sir John Edge. evidence of a mutual agreement by Baldeo Sahai and Lakhmi Chand. 
m What interest Musammat Anandi took under that mutual agreement 
— is the only question which their Lordships need consider. 


It is well established law that a co-sharer in a Mitakshara joint 
family without having obtained partition can with the consent of all 
his co-sharers mortgage or charge the share to which he would be 
entitled on a partition of the joint family property, but the consent 
of all the co-sharers must be obtained, and as pointed out by Sit 
John Wallis, C. J., in .Subbarami Reddi v. Ramamma (2) 
a father who is a co.sharer with a minor Son cannot give such a 
consent for his minor son. l 

Their Lordships have come to the conclusion that the right of a 
co-sharer in a Mitakshara joint family property, who has obtained 
the consent of his co-sharers to charge his undivided share for his 
own separate purposes has long been recognised. 

In 1869 in Sadabart Prasad Sahu v. Foolbash Koer, (3), 
which related to a Hindu joint family governed by the 
law of the Mitakshara, Sir Barnes Peacock, C. J., in delivering the 
judgment of a Full Bench of the Calcutta High Court consisting 
of himself and Kemp, L. S. Jackson, Macpherson and Glover JJ., 
held that a member of a joint Hindu family had no authority, 
without the consent of his co-sharers, to mortgage his undivided 
share in a portion of the joint property, in order to raise money 
3 on his own account and not for the benefit of the joint family. 

That implies that with the consent of all his co-sharers a member 
of a Hindu joint family can grant for his own purposes a valid mort- 
gage,of so much of the joint family property as would not exceed 
his share on partition. That principle that a member of a Hindu 
joint family can with the consent of his co-sharers, charge for his 
own purposes the share in the joint family property which would 
come to him on a partition has been recognised by the Board 
in Baijnath Prasad Singh v. Tej Balt Singh (4) and 
cannot now be questioned as a principle of Hindu law. . It 
appears to their Lordships that the same principle of the effect 


- 


(1) (1913) Le R. 40 l. A, 161. 
(2) (1920) I. L. R. 43 Mad. 824. * 
(3) (1869) 3 Beng. L. R. 31 F. B. (4) (1921) L. R. 48 I. A. 195 (212), 


Vor. XLIII.] PRIVY COUNCIL. ; 


of the consent by the co-sharer applies in the present case and that 
Baldeo Sahai and Lakhmi Chand were competent to agree and did 
agree that Musammat*Anandi should on the death of Baldeo Singh, 
have and enjoy for her life an interest in a. moiety of the joint pro- 
perty equivalent to the interest which the widow of a sonless and 
separated Handu would have in her deceased husband's estate, and 
that the*interest which she obtained by the mutual agreement of 
Baldeo and Lakhmi Chand should continue for her benefit for her 
life, notwithstanding the hirth, if it should happen, of * male issue" 
to Lakhmi Chand. 

Their Lordships will humbly advise His Majesty that plaintiff 
is not entitled to any of the declarations claimed in the plaint, that 
tHe appeal should be dismissed with costs, and that the right 
of the person or persons who may claim to succeed the defendant 
Musammat Anandi on her death must be determined, if disputed, 
When the occasion arises, and not in this suit. 

T. L. Wilson & Co. Solicitors for Appellant. 

H. S. L. Polak. Solicitor for Respondents. 


A. de M. Appeal dismissed. 


PRESENT :— Viscount Dunedin, Lord Blanesburgh, Sir John Edge 
and Mr. Ameer Ali. 


* BALBHADDAR SINGH AND ANOTHER 
oO 
BADRI SAH anp ANOTHER, 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or Oupu.]} 


Damages—Suit for malicious prosecution——Essentials to be proved by plaintif— 
Termination in his favour of criminal proceedings—Innocence of charge. 


In an action for damages for malicious prosecution, the plaintiff has to 
prove, not necessarily that he was innocent of the charge on which he was tried, 
but that the proceedings connected with such charge and trial terminated in his 
favour, if from their nature they were capable of so terminating : Basebe v. 
Mathews (1) Delegal v. Highley (2), Weston v. Beeman (3) Huntley = 
Simson (4), referred to. 


e 
(1) (1867) L. R. 2 C. P. 684. 


(3) 1857) 27 L. J. Ex. 57- 


(2) (1837) 3 Bing. N. C. oso 
(4) 0857) 27. L. J. Ex. 134. 
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In countries such as India, where ‘‘prosecution’’, in the most literal sense of the 
word, is not a private act, an action for malicious prosecution could not«be brought, 
strictly speaking, against a private individual ; but.the giving of information by 


that individual to the authorities, which naturally leads to prosecution is tanta- 
'mount to prosecution, and will ground an E in tort for malicious prosecution, 
The plaintiff must show tiat the defendant invented the whole story as far as it 


implicated the plaintiff and the onus of proof is alsolutely on him. * 


Appeal from a decree (6th August, 1923) | of the Court ‘of the 


' Judicial: Commissioner (Dalal and Cuming, 1d reversing a decree 


(15th May 1922) of the Subordinate Judge of Kheri (S. A. Hasan, 
o AMEN | 
The facts are set forth in the judgment of their Lordships. 
. L. de Gruyther, K. C. and B. Dube for the Appellants: E 
A. M. Dunne. K. C.. and. T. W. B. DUUM for the Respon- 


dents. t. 


Cutts y. 
The judgment of the Board was delivered by. 


Viscount Dunedin. The appellants and - respondents are 
lambardars and the principal inhabitants in the village of Mohiud- 


‘dinpur. The suit arises out of circumstances of a remarkable charac- 


ter, which took place in connection with a crime as to which the 
complete truth will in all likelihood never be discovered. 

One Sheo Bux a humble inhabitant of the village, was last seen 
alive on the.evening of the ryth September, rọrọ. As he was under 
police supervision his absence after that date was noticed by the 


village policeman, but it was ponp paged that he had gone to some 
* 


On the 20th September, a little after noon, a party of four per- 
sons arrived at the police office, which is situated at a place called 
Pasgawan, about two miles from the village. These were Badri Sah, 
a lambardar in the village, and one. of the Respondents, Hazari, a 
cultivator, his son, Raghunath, aged 18, and Bharat, a cultivator. 
The sub-inspector of police was, at the moment, absent, and a 


` policeman was in charge. Raghunath then proceeded to make a 


confession, which was recorded in the police diary of the day. The 


. . 9 
confession was to this effect :— 


The appellants had, some time ago, offered him Rs. zoo if he 
would do away with Sheo Bux. He had returned an ambiguous 
answef'to the proposal. On the ryth September his father had gone 
away from the village. The appellant Bachchu had then said that 
this was the opportunity desired. Accordingly when nightfall came 
the (vo. appellants came to his house and despatched Teja, a 
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barber, 16 years old, to fetch Sheo Bux. ‘They all sat down ; then P. C. 
Balbhaddar fell upon Sheo Bux, put his hand on his mouth 1926. 
while Bachchu grappled with him. With the assistance of Teja Bcipiad ic: Singh 
and himself, Raghunath, they carried him into the house. He and es 
Teja held his feet. Balbhaddar sat on his chest and held his TS 
mouth and Bachchu, with a knife, cut his throat and he died. A Viscount Dunedin. 
hole was then dug in the floor of the house and .the.body buried. 
He applied for his Rs. 500, but was told by the appellants he would æ 
get that when they took the body away. On the roth September he 
asked them to take away. the body, but they said that they had had 
no opportunity of doing so. This day, that is, the 2oth, his father 
had returned and he told him the whole story. His fathér went to 
Badri Sah, who told him to bring Raghunath to him where he was 
sitting along with Bharat Singh. To them he repeated the story, 
whereupon they all took him to the police office. After this he 
„~ud consigned to the lock-up, and the policeman in charge sent a 
message to the sub-inspector. The sub-inspector hurried back to 
the village and sent for Raghunath from the lock-up. He repeated 
to him the same confession, and on being taken to his house 
pointed out where the body was buried and where the shoes and 
garments of the deceased were also buried. — 
The body was exhumed ; the shoes and garments found. It 
was the body of Sheo Bux and his throat was cut. The sub-inspec- 
tor thereupon arrested Teja and locked him and Raghunath up. 
The next morning he sent both Raghunath and Teja to Lakinpur, 
) and there on the 24th September, they were brought before the 
magistrate. The magistrate, as in duty bound, took a statement 
from each of them, no policemen being present, and he having 
duly informed them that he was a magistrate. Raghunath repeated 
his confession with a little more dramatic detail, but in all 
essential respects as before. 'Teja gave a shorter account. He 
described the murder in identical terms. To each of these con- 
fessions the magistrate appended this note :— 
“ I believe that this confession was voluntarily made. It was 
made in my presence and hearing. It was read over to the person 
making it, and was admitted by him to be correct. It contains a 
full and true account of the statement made by him." 
On the 27th October the magistrate, having examined some 
other witnesses, among whom was Musammat Parbati? the 
mother of the murdered man, who swore that, on the ryth, she ` 
saw the-two appellants along “vith Raghunath and Teja at 
Raghunath’s house, issued warrants for the arrest of the two 
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appellants. The appellants were absent and the warrant was not 
executed. l 

On the 30th December ihe magistrate etook up the case, and 
onthe evidence committed Raghunath and Teja for trial, but 
discharged the appellants who, withouft the execution of the warrant 
had volyntarily appeared, as he considered therg was no real 
evidence against them except the confessions of Raghynath and 
Teja. Subsequently, some doubt having arisen in the mind of 
the District Judge as to whether this dismissal was right, sum- 
monses were issued to the appellants to appear before the 
District Judge. These were taken up by the District Judge, 
Mr. H. G. Smith, who was not the Judge who had raised the 
doubts. He again discharged the appellants, considering that 
there was not sufficient evidence to warrant them being put on 
their trial. 


The trial took place, but when Raghunath and Teja were 
asked as to their confessions, they both admitted that they had 
made them, but stated that they were untrue, Raghunath 
said :~ 

* [I said to Badri that the corpse seemed to be in the house. 
Badri Sah then took me to his Chaupal and there he gave me 
sherbet to drink. He took me to the police station and asked me 
to get the names of Bachchu Singh and Balbhaddar Singh record- 
ed, adding that otherwise I would be hanged and that he would 
defend me. When I reached the police station I felt as if 
intoxicated. Ido not know what I got recorded in the report.” . 
Teja said :— i 

* The day on which the sub-inspector visited my village, 
i.e. on Saturday, Badri Sah came to my house at midday and 
said, ‘ Raghunath Singh names you. If you say what I ask you, 
I will get you released’ Thereupon I stated before the Deputy 
(Magistrate) what Badri Sah and, the Sub-Inspector asked me to 
say. Ido not know who committed the murder.” 

In the end both were discharged, there being, in the view of 
the Sessions Judge. not sufficient evidence against either of 
them. 

After this the present appellants applied to the magistrate 
to oxler the prosecution of Raghunath and BadriSah. The 
magistrate gave leave to prosecute under section 211 of the 
Indian Penal Code, which is mer 

“ Whoever, with intent to cause injury to any person, institutes 
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or causes to be instituted any criminal proceeding against that 
person, or falsely charges any person with having committed an 
offence, knowing that,there is no just or lawful ground for such 
proceeding or charge against that person, shall be punished v*h 
imprisonment of either description for a term which may extend 
to two years, or with fine, or with both ; 

“ And if such criminal proceeding be instituted on a false 
charge of an offence punishable with death, transportation for life, 
or imprisonment for life or imprisonment for seven years or upwards 
shall be punishable with imprisonment of either description for a 
term which may extend to seven years, and shall also be liable to 
fine.” 

e The Sessions Judge on appeal came toa different conclusion 
as regards . Badri Sah, and quashed the leave given. He said in 
the course of his judgment :- 

*Idonorthink it would be possible to prove that Badri 
Sah instigated the making of the charge." 

The appeal was taken to the Commissioner, but he confirmed 
the determination of the Sessions Judge. 


The appellants then raised the present civil suit for malicious 
prosecution. The crucial averment was that the respondent 
Badri Sah had tutored Raghunath and Teja to say what they did 
in their original confessions. Evidence was led before the Subor- 
dinate Judge. The facts which have already been detailed and as 
to which there c.uld be no controversy were proved. Some other 
witnesses were examined, as to whose testimony there was contro- 
versy, with which their Lordships will presently deal. 


Teja, being examined, repeated his recantation of his original 
testimony, saying that Badri Sah had tutored him. But Ragunath 
reverted to his original account, saying that the story of the 
murder having been committed by the appellants with the assis- 
tance of Teja was true. The learned Subordinate Judge delivered 
an exceedingly careful judgment, and came to the conclusion that 
the plaintiffs, now appellants, had made out their case. 


On appeal to the Court of the Judicial Commissioner of Oudh, 
the Judicial Commissioners reversed that judgment. Unfortuna- 
tely, however, they took a completely wrong view of the law of the 
case. In their judgment they put the matter thus. 

‘In an action for malicious prosecution the plaintiff has to 
prove w= — ; 

* (1) That he was prosecutéd by the defendant, 
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'* (2) That he was innocent of the charge upon which he was 
tried.” 2m 

“(3) That the prosecution was instituted against him without 
any reasonable and probable cause. 

“(4) That it was due to a malicious intention of the defendant, 
and not with a mere intention of ‘carrying the law into effect.” 

Proposition (2), as stated, is quite erroneous. It should be 
“ That the proceedings complained of terminated in favour of the 
plaintiff if from their nature they were capable of so terminating,” 
This phraseology may be found in the judgment of Montague 
Smith, J., in Basebe v. Mathews (1) But the practice was in 


accordance with these words long before that case. Under the old. 


forms of pleading a declaration, if the law were really as the 
Judges in this case defined it would in all cases where there had 
not been an actual acquittal have been bad if there were 
not added the statement that the plaintiff was innocent of 
the crime charged. The reports may be searched in vain 
for any declaration so found bad, though there were many 
cases where prosecutions had terminated without acquittal. There 
was controversy as to what terminated proceedings, as e.g., whether 
a nolle prosequi of the Attorney-General was a termination. 
But at any rate it was quite settled that a prosecution comes to 
an end when a magistrate declines to commit : Delegal v. High (2) 
Weston v. Beeman (3), Huntley v. Simson (4). Accordingly in 
Bullen and Leake’s Precedents, 8th Edn, at p. 434, the regular 
form is given for an action for malicious prosecution when the 
plaintiff has been arrested and brought before a magisftate. After 
narrating the arrest and the charge, it continues: “ The said Justice 
having heard the said charge dismissed the same and discharged 
the plaintiff out of custody, whereupon the said proceedings termi- 
nated.” In the present case it was sufficient for the appellants to 
prove, as they have done, that the criminal proceedings threatened 
on account of the disclosure contained in the confessions of Raghu- 
nath and Teja ended so far as they were concerned when the 
Sessions Judge finally refused to commit them for trial. That 
opened the way for the proof of the next proposition that the 
respondents had instigated the proceedings maliciously and without 
probable cause. 


The sult of the view of the law taken by the Judges was that 
(1) (1867) L. R. 2 C. P. 684 (688) *(2) (1837) 3 Bing N. C. 950. 
(3) (1857) 27 I . J. Ex, 57. (4) (1857) 27 L. J. Ex. 134. 
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the evidence was gone into with a view of saying whether the appel- 
lants had proved their innocence, and finally the learned Judges 


held that “ the plaintiffs have failed to prove their innocence of 


the crime.” 

It is true that, having stated that “ the two main issues in the 
case are (1) Whether the plaintiffs have proved themselves to be 
innocent Of the charge of murder, and (2) whether Badri Sah 
instigated Raghunath to implicate the plaintiffs falsely,’ they go 
on toeconsider this (2) which, taken by itself, is relevant, but 
unfortunately their view on the' second issue is permeated by their 
view on the first. Indeed, they say so themselves: “ The two 
issues of the plaintiffs’ innocence and Badri Sah’s tutoring run into 
each other.” Although, therefore, there are various comments on 
the evidence in the judgment which are of value, the mistaken 
View sO permeates it as to make it impossible for their Lordships 
to confirm the judgment as it stands. They are consequently 
compelled to consider the judgment of the learned Subordinate 
Judge just as if the appeal bad come direct from him to them. 
Their Lordships will now advert to the evidence given in addition 
to that which proved the facts which have been already set forth, 
and it will be convenient to separate that as to which there is no 
controversy from that as to which controversy exists. It was clearly 
proved that between the appellants Balbhaddar and Bachchu, who 
are uncle and nephew, on the one hand, and Badri Sah on the 
other, there was a long standing and bitter enmity. They were the 
two principal families in the village and people of influence. The 
other persons who appear in the course of the case were all in very 
humble positions. ‘This enmity had shown itself in litigations 
and prosecutions. Fines had been imposed and punishments 
inflicted, and there was a state of deadly feud betwen the two 
families. 

On the night of the ryth a neighbour had heard a noise going 
on in Raghunath’s house, and he had seen two men run out of the 
house and a light extinguished, but identification was out of the 


- question. 


So far as to matters which cannot be controverted. Next as to 
the evidence as to which there was controversy. Musammat Par- 
bati the mother of Sheo Bux, said that she remembered Teja 
coming for Sheo Bux to go to Raghunath's house a little after 
nightfall. She then said that she got dinner ready and went to 
Raghunath's house to ask. Sheó Bux to come back to dinner. 
She found there. Sheo Bux, Balbhaddar Singh, Badri and Teja all 
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sitting together. In answer to her request Sheo Bux said he 
did not need dinner as he had eaten already, and that he would 
not come home he would take his turn as wftchman. On the other 
hand, it is pointed out that this witness originally made no state- 
ment to the police. She was examined twice before the magistrate, 
and on each occasion she said that the reason why Sheo Bux did 
not wish to dine was because he had already eaten ytms. The 
post mortem disclosed that there was only pulse and rice in his 
stomach and not yams. Before the Sessions Judge she was again 
examined, and she then went back on the statement as to yams 
and said that he had only eaten rice. It was her statement that 
led the magistrate to issue a warrant for the apprehension of the 
+ 


- appellants. 


Badri Sah, the respondent, confirmed the statement that he 
was approached by Hazari, the father of Raghunath and then by 


‘Raghunath, and that after hearing the story he went with them 


to the police station. He denied having seen Raghunath pre- 
viously to the joint meeting between him and Hazari. Hazari, it 
may be noted, had died before the evidence was led in this case. 
But a schoolmaster déposed that he had seen Badri Sah and 
Raghunath talking together “in the morning.” A man called 
Bikari said that a day before the confession he went to Badri Sah’s 
house and that, as he approached from outside, he overheard 
Badri Sah say to Raghunath that if he would not leave out the 
names of Balbhaddar and Bachchu he would save him. On the 


- other hand, there seems no particular reason for Bikgri being at the 


house. He had a grudge against Badri Sah, and the whole story 
is contrary to the united story of Badri Sah and Raghunath of the 
first communication having been made when Hazari brought Raghu- 
nath to Badri Sah. 

As already stated, the learned Subordinate Judge decreed in 
favour of the plaintiffs. Their Lordships wish to emphasise their 
appreciation of the carefulness and ability of the judgment. They 
have given every weight to the reasoning, although, as will be 
explained hereafter, they are not able to reach the same conclu- 
sion. The reasons which led the Subordinate Judge to reach his 
conclusion may be summarised thus :— 

(1) Not only were the appellants not prosecuted after being 
brought up befgre the magistrate, but the idea of their having 
murdered Sheo Bux rests on no foundation. There was no enmity. 
Two motives were suggested. One a desire to get his house ; but 
this is not really proved, and, besides, the widow would still have 
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had: it. Second, a supposed intrigue between Sheo Bux’s wife 
and Bachchu and, also Raghunath. This is only suggested by 
Badri and Raghunath, and the idea of co-paramours plotting 
together to get rid of a husband is against human experience. 
Musammat Parbati’s evidence was quite unreliable. 

(2) The undoubted hatred of Badri Sah to Balbhaddar and 
- Bachchu." 

(3) BadriSah was the person who suggested that Raghunath 
should* go to the police station and confess. 

(4) All through the various proceedings Badri Sah was always 
to the fore. He got his own pleader to undertake the defence of 
Raghunath. Allhe wanted was that the appellants should be 
convicted. 

(5) There was no reason, if Raghunath had confessed to his 
father Hazari, that Hazari should have gone to Badri Sah. 

(6) The deputy magistrate in the application for sanction under 
the Indian Penal Code took the view -that Badri Sah had tutored 
Raghunath and Teja. (It is omitted to be stated that two Judges 
took the opposite view.) 

(7) There was no reason for Teja-making his first confession 
voluntarily. He was not in danger if he kept quiet. JEzgo it 
seemed to be inspired by Badri Sah. 

(8) Raghunath is utterly untrustworthy. He confessed, re- 
canted and then reconfessed. Teja only once recanted and then 
adhered to it. 


There is mach in this reasoning, but what, in their Lordships’ l 


opinion, the learned Subordinate Judge has a little left out of view is 
that this is not a case which must be determined on a balance of 
probabilities. The question is not, * Did the appellants commit 
the murder ?” or, * Did Badri Sah invent the murder against 
them ?” the two queries exhausting the possibilities of the situation. 
The question is, “ Have the appellants proved that Badri Sah 
invented and instigated the whole proceedings for prosecution.?” 
Of course there is nothing in the point which seems to have been 
taken in the Courts below but which was net urged before their 
Lordships, that here de facto the appellants were not prosecuted 
by the respondent. In any country where, as in India prose- 
cution is not private, an action for malicious proseeution 
in the most literal sense of the word could*not be raised 
against any private individual But giving information to 
the authorities which naturally leads to prosecution is just the 
same thing. And if that,is done and trouble caused an action 
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willlie. Butit must be kept in view that, so faras the police 
were concerned, there was ample cause for the initiation of prose- 
cution proceedings. There were the clear “narratives of two peo- 
ple, Raghunath and Teja, concurrent in all necessary particulars. 
The appellants must, therefore, go the whole way. There is no 
halfway point of rest. They must, show that Badri Jab invented 
the whole story as far as it implicated the appellants, arfd tutored 
Raghunath and Teja to say it. That is :a very heavy onus of 
proof, and unless they sustain it the appellants must fail. e 


Let the view which must be taken, if the appellants are to pre- 
vail, be analysed. As to the fact of a murder there is. no doubt. 
That the corpse of the murdered man was lying beneath the floor of 
Raghunath’s cottage is also without doubt. One of the suggestions 
in Raghunath’s evidence was that the corpse had been put there by 
somebody else and that he discovered its existence owing to the 
progress of putrefaction. This is an unlikely story, but it does not 
matter. Nobody supposes nor was it suggested that Badri Sah 
murdered Sheo Box. His first knowledge of the existence of the 
corpse must have come from Raghunath, and whether Raghunath 
told him that he himself was implicated in the murder, or whether 
he merely told him he had found a corpse, is for the moment 
immaterial. For in either case Badri Sah must have, according to 


the theory, said to himself: “ Now is my opportunity ; let me get 


my enemies implicated in the crime,” and this he is supposed to 
have done. He goes with Raghunath and Hazari— it is a pity that 
Hazari was dead before the evidence in the case* and there is 
no trace atallin the papers of his evidence before the Magis- 
trate—and Raghunath makes his first confession. What is that 
confession? It implicated himself and the appellants, but it also 
implicated Teja. Now it is very important tò notice that ‘Teja by 
all accounts had not : met. Raghunath and. Badri Sah till after 
Raghunath's confession. For this is what. he, Teja, says in his 
recantation, which is, of course, the foundation of the appel- 


r 


lants’ case :~ 


“ T did not call away Sheo Bux to Raghunath's house. The 
day on which the sub-inspector visited the village, that is, the 
Saturday, Badri Sah came to my house at midday, and said : 
* Raghunath Singh names you. If you say what Lask you, I will 
get you released.’ Thereupon ‘I stated before the Deputy Magis- 
trate what Badri Sah asked me ®© say." 


What an exiraordinary risk this wasto tutor a confession which 


> 
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implicated not only his enemies buta man whom he had not yet 
interviewed, and why bring in Teja at all? l 

It is, of course, quite useless to pin any faith to what Raghu- 
nath and Teja have said. Raghunath had executed a double 
somersault in confession, Tja a single one, and yet, unless Teja's 
confession is strictly true, the appellants' case is gone. 

The argument was used why should Teja recant except to speak 
the truth ? The answer is easy enough. The appellants had got 
off by not being committed for trial Teja and Raghunath 
then wanted to save their own skins. No doubt Teja stuck to 
his recantation. Raghunath who had by this time been let off, had 
no skin to save and recanted again. The very argument which has to 
bé used to explain Teja’s first confession may be used to explain his 
second. Fear was what prompted him, itis said to make his first 
confession and implicate himself, though quite innocent “ Raghu- 
nath has mentioned you. You will be lost unless you say what I 
tell you.” So fear would drive him to his second. “I have 
implicated myself foolishly. Let me now say I had nothing to do 
with it.” 

Lastly, as to Badri Sah’s meddling with the case. That Hazari, 
if he was told the story by his son, would go to Badri Sah is likely 
enough. He would wish advice from some one in position, and 
Badri Sah was the only person except the incriminated men 
themselves. Further that when Badri Sah found that his 
enemies were implicated, he would be glad and would help to 
bring about their downfall is more than probable. But that isa 
different thing from being the sole author of it. 

On the whole matter, therefore, their Lordships feel that while 
there is grave cause for suspicion and while the whole truth in the 
case is impossible to find, there is not sufficient certainty in this 
doubtful matter to find that the appellants have discharged the 
heavy onus laid upon them. The result arrived at by the Judicial 
Commissioners on appeal was right, though the methods by which 
they reached that result were wrong. 


Their Lordships will therefore humbly advise His Majesty to 


dismiss the appeal with costs. ° 
H. S. L. Polak. Solicitor for appellants. 
Barrow, Rogers & Nevill, Solicitors for Respondents. 
A. DE M. Appeal dismissed. 
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CRIMINAL REFERENCE. 


Before Mr. Justice Suhrawardy, and Mr. Justice Duval. 


KING-EMPBROR 
Z. . 
ALI MEA.* : 


Private defence, right of—Penal Code (Act XLV of 1860), See. 103—Attempt to 
break a house—Preventing entry of thief. 

Under section 103, Indian Penal Code, the right of private defence of proper- 
ty to the extent of-causing death arises not only when the house is broken into 
but when an attempt is made to break into the house. It is not the intentionof 
the law that the right to defend property is available onfy when the thief has 
already effected entry, for property may be protected by attacking the thief inside 
the house as much as by preventing his entry into it. 


Where the accused was led honestly to believe by his senses that a burglar was 
attempting to enter his house and thus caused the death of that person, though 
not a burglar, he did not exceed the right of private defence of property and had 
not, in the circumstances of the case, committed any offence. 


Reference under section 307 of the Code of Criminal Procedure. 


The material facts appear from the following 
Reference. 


“The deceased boy Mokbul Ahmed lives together with Abdul 
Majid, who lodged the first information in a hut some 150 yards 
to the north of the hut occupied by the accused. Itgvould seem 
that there had been attempts at house breaking in the house of 
the accused. On the night of the occurrence Abdul Majid came 
back from the market and found that the deceased was notat 
home. He had his meal and went to bed and was awakened in 
the middle of the night by Khurshed, who is a prosecution witness, 
calling for him to go to Ali Mia’s dart. He went there and found 
Ali Mia sitting with the deceased boy Mokbul Ahmed in his arms 
and weeping. Ali Mia said that he had struck the boy in mistake 
for a thief as he opened the door of his hut and entered there. The 
wounded boy said that he had opened the door of the hut and was 
entering when he was struck by Ali Mia. The wounded boy was 


taken to the Hospital where next day he died. Abdul Majid . 


lodged the first information at the thana and investigation was 


*Jury Reference No. 57 of 1925, by T. M. Dow Esq, Officiating Sessions 
Judge of Noakhali, dated the 1st December, 1925. 


* 
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taken up. The Sub-Inspector of Police who went to the spot 
found signs of blood on the platform (fattAa) just in front of the 
accused’s door but foand no blood inside the house. The post 
mortem report shows that the deceased had no less than 6 cut 
wounds on him, two of which on the head and one on his 
shoulder. " 

The presecution did not press for a charge under.section 302 
Indian Penal Code though the killing might technically be consider- 
ed a myrder. There was no case, however, for anything less than 
section 304 Indian Penal Code and I charged the Jury accordingly 
and explained to them the defence which was raised of defence of 
person and property. After my charge to the jury was finished 
they retired taking with them, unknown to me, a copy ofthe 
Penal Code. After some time they returned and on my asking 
them for their verdict the foreman declared that they were unani- 
mously of opinion that the accused was guilty under section 304A. 
I again repeated to them the law part of my charge and they 
retired again to consider their verdict. They returned with unani- 
mous verdict of not guilty which I have felt myself unable to 
accept as it seems to me clearly perverse and against the weight of 
the evidence. 

Reasons for reference :— There is no dispute about the inflic- 
tion of the wounds by the accused and taking into account the nature 
of the wounds and the nature of weapon used there can be, 1 think, 
no doubt that the offence, failing any saving conditions, is cul- 
pable homicide, The .fact that there had been previous attempts of 
burglary in the house and the savage nature of the attack would 
lead me to believe that the offence was one punishable under the 
first para of section 304 Indian Penal Code. It seems clear that 
the accused had the intention of inflicting upon the intruder 
wounds which were likely to cause death. There was no blood 
'found inside the hut and there is definite evidence that the 
accused was brandishing the daa and the deceased boy was hold- 
ing out his hand on the step outside the door. Blood was found 
there and it seems certain that some of the blows were dealt there. 
The accused may have had some right of defence of property while 
a supposed intruder was in the act of entry. But that right seems 
to me to have been grossly exceeded. As for the right of personal 
defence I only refer to it here because it was mentioned "in his 
speech to the jury by the pleader for the defence. The only 
evidence which has any bearing on this point at allis that the 
accused said to one of the prosecution witnesses that he, became 
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frightened when the man held out his arms. It is absurd to suppose 
thata man holding out his arms could inspire the accused with 
any reasonable apprehension of danger to hi$ own life or of serious 
injury to his person such as might entitle him to use a dao as he 
did. The argument that he had any right of personal defence 
seems to me futile. ° 


I need hardly say that any sentence in a case of “conviction 
would have been fairly lenient, taking into consideration the cir- 
cumstances of this case. But as I am very definitely of opinion 
that the offence committed in this case was one under section 
304 first paragraph Indian Penal Code I have thought it necessary 
to refer the case for the orders of the Hon’ble High Court. 


Babus Narendra Krishna Bose and Raj Kumar Chakravarty 
for the Accused. 


Mr Khundkar (Deputy Legal Remembrancer) for the Crown. 
C. A. V. 


The judgments of the Court were as follows : 


Suhrawardy, J: This is a reference under section 307 by 
the Sessions Judge of Noakhali disagreeing with the unanimous 
verdict of the jury who found the accused Ali Mia not guilty of an 
offence under section 304 Indian Penal Code. There is no dispute 
about the facts of the case. The only question is whether the 
accused, bas, ou the facts found and admitted, committed any 
offence, and if so, what. The accused is charged with causing the 
death of a boy of r5 or 16 years of age named Makbul The boy 
was the accused’s distant nephew. The prosecution case, which is 
not challenged by the defence, is that the boy lived with his own 
uncle Abdul Majid in a separate house, not far off from that of the 
accused. On the night of the occurrence Abdul Majid returned 
home from a hut and found that the boy had already taken his 


meal and gone out. Abdul Majid went to bed at ro p.n. About ' 


midnight he was roused by the witness Khursed and went to the 
accused’s hut where he found the accused holding Makbul in his 
arms and weeping. ‘The accused told him that ‘he had cut Makbul 
not knowing him but taking to be a thief) On being questioned 
the boy said that while he was going to enter into the hut after 
opening the door he was cut by his uncle, the accused. The most 
important witness, the only eye witnesses to a part of the occur- 
rence is witness No. 5 Shona Mea. He says that he was sleeping 
when at about midnight he heard “cries of the accused " Xhai lo 
ve “ Khai {lo re which means ‘I am being finished.’ On going 
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there he saw that onthe step of the hut of the accused he was 
brandishing a dao and the deceased was opposing with his hands. 
As he went there with aelight the accused had recognised the deceas- 


ed and then took him to his arms weeping and saying ‘I have killed. 


my tame bird’, The accused’ threw down the dao, took Makbul 
into his lap and sat down. To him and all other witnesses who 
subsequently gathered there the accused said that he cut the 
deceased by mistake thinking him to be a thief, The witness fur- 
ther says that on some occasions before the occurrence thiefs had 
entered into the Bari which is the common Bari of the witness and 
the accused and ro or 15 days before the occurrence a plough 
belonging to the accused was stolen. The evidence is that the 
night was dark and it was raining and the deceased at about mid- 
night opened the door of the hut of the accused and was about to 
enter when he was cut by the accused. The witness Shona Mia 
further says that he asked the deceased and he told him that he 
was going into the hut of the accused after opening the door when 
he was struck by him with the dae. He asked the deceased if he 
had called anybody before he tried to enter and he said ‘No.’ The 
accused had all along admitted that he cut the deceased by mistake. 
thinking him to be a thief as there had been several cases of theft 
inhis house. An attempt was made to record the dying declaration 
of the deceased but he could not say more than pointing out the 
accused when he was asked as to who gave him the cut. The 
evidence further is that blood marks were found outside the room 
on and about the step which appears to be a narrow ledge under a 
low thatch. * 


On these facts the learned Sessions Judge recommends that the 
accused should be convicted of an offence under the first part of 
section 304 Indian Penal Code. The recommendation of the judge 
seems to be based on his opinion that the accused exceeded the 
right of private defence of property. I need not discuss the right of 
private defence of person as I do not think the evidence in the 
case sufficiently justifies it. The learned judge has laid much stress 
upon the fact that there were blood marks on the Pai/Aa or the 
step and not inside the room. In his charge to the jury the learned 
judge said “ if you find somebody coming into your hut to steal 
by opening a closed door you can do anything necessary to protect 
your property and if it is necessary you can kill But tĦat right 
is limited. The right will continue so long as thé thief is in the hut. 
From the evidence it seems tlfat there was blood onthe fattha 
and no blood in the house you will have to consider here whether, 
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even if the accused had some right at the moment when the door 
was being opened, he did not exceed that right and lose the 
benefit of it." I do not agree that the judgé’s statement of the law 


is correct in all respects. He is right when he says that the right 


of private defence even to the extent of killing arises when some 
body opens a closed door to make an entry into the ‘house but he 
is.not right in saying that such right of private defence of property 
only continues so long as the thief is in the hut. Under section 103 
Indian Penal Code the right of private defence of property *to the 
extent of causing death arises not only when the house is broken 
into but when an attempt is made to break into the house. It is 
notthe intention of the law that theright to defend property is 
available only when the thief has already effected entry, for property 
may be protected by attacking the thief inside the house as much 
as by preventing his entry into it. From the passage in the charge 
which I have quoted it appears that the learned Judge admits that 
the right existed when the door was being opened. I cannot under- 
stand how it was subsequently lost. According to the Judges view 
the accused would have been justified in inflicting mortal injuries on 
the deceased after he had entered the hut but not so long as he 
was onthe step. This is not the correct reading of the law. 
There were several cases of theft from the house of the accused 
previous to the occurrence, He finds that at midnight the door 
of his hut is opened by some one from outside and with the sus- 
picion in his mind created by previous events he attacks the man 
with a dao before the latter could commit further pischief. He 
could not be sure that the supposed burglar was not armed and 
further loss of time might have endangered his own life. On the 
evidence I am not sure that the deceased was not trying to 
enter the house with an evil motive such as theft. When he 


was attacked he could have cried out that he was Makbul 


and in all probability the accused “would have held back 
his hand. There is no evidence that he did so. On the other 
hand Shona Mea witness No. 5 for tbe prosecution says that the 
deceased told him that he had not called any one before entering 
the hut. It is in evidence that the night was dark and the accused 
recognised the deceased only when light was brought by witness 
No. s and then he cried out that he had killed his nephew. 
On the facts proved Iam clearly of opinion that it is a case of 
mistake of fact as admitted by the prosecution for the learned 
Judge in his charge says " The prosecution admits that it was a 
pure mistake on the part of the accused to strike his nephew.” A 
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case similar to the present arose along ago. In the case of 
Levet (1) the accused caused the death of his servant mistaking her 
for a burglar and he was acquitted. The fact that the accused in that 
case was told by other people that there was a burglar in the house 
does not distinguish it from the present case where the accused was 
led honestly to believe by senses that a burglar was attempting to 
enter into his house. I am accordingly of opinion that the accused 
did not exceed the right of private defence of property and has, in 
the circtimstances of this case, committed no offence. 

The result is that the Reference is rejected, the vexdict of the 
jury upheld and the accused acquitted. He will be released from 
his bail. 

Duval, J: I agree 
A. T. M. Reference rejected. 


(1) x Hales P. C. 42. 


APPELLATE CRIMINAL. 


Before Mr, Justice Suhramardy, and M». Justice Duval. 


THE SUPERINTENDENT AND REMEMBRANCER 
pF LEGAL AFFAIRS (BENGAL). 


V. 
G. C. WILSON.* 


jury trial—Verdict, when ambiguous, must be explained before acceptance 
thereof—Law to be explained by the judge and accepted by the jury—Charge 
to the Fury, how it should ‘be recorded—Political references highly con- 
demned, 


Where the accused was charged under sections 304 and 352 of the Indian Penal 
Code and the jury returned a verdict of not guilty under sec. 304 of the Indian 
Penal Code and then being asked also their verdict for thé rest, returned a verdict 
of guilty under section 334 of the Indian Penal Code it was held, that the verdict 
of the jury was confused and unintelligible and it was the duty of the Judge to 
obtain from them a proper and correct verdict before accepting the verdict 


given. : 


* Government Appeal No. 1 of 1926 with Application No. 129 of 1926 against 
the order of A. De C. Williams, Esq., Sessions Judge of Sylhet, dated the 4th 
December, 1925. > 
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Khirod Kumar Mukherji v. King-Emperor (1), referred to. 


Under the law of procedure it is the duty of the Judge to explain to the jury, 
the law applicable to the case and it is the duty of the"jury to accept the law as 
laid down by the Judge without any extraneous aid. The practice of supplying 
the jury with a copy of the Indian Penal Cotle, when retiring is condemned, 

Saspath Singh v. Queen Empress (2), and Emperor v. Bharqiía (3), referred 
to, i g 7 i e 
In a jury trial it is necessary that the charge recorded should be such as to 
convey sufficient information to the appellate Court as to the explanation of the 
law by the Judge and about important questions of fact. 

Panchw Das v. meee id and Abdul Gafur v. The oe Eutperor (5), 
referred to. 

The judicial mind of the Judge should be free from all taint of bias on @oli- 
tical, racial, social or personal grounds. Expressions used by the Judge in his 
charge to the jury verging on politics are condemned. 


Appeal by the Government under section 417 of the Criminal 
Procedure Code against an order of acquittal together with an 
application for enhancement of the sentence. 


‘The material facts appear from the judgment. 


Mr. Khundkar, (Dy Legal Remembrancer) and Babu Satyendra 
Kishore Ghose for the Appellant. 


Mr. Langford James and Babu Panna Lal QURE for’ the - 


Respondent 
The judgments of the Court were as follows :— 


Suhrawardy, J :—This is an appeal by the Crown against the 
order of acquittal of the respondent in respect of a carge under sec- 
tion 304 Indian Penal Code. The prosecution story is that the 
respondent who is the manager ofa tea estate known as Madhab- 
pur Tea Estate in the district of Sylhet in Assam, went out ona 
round of inspection of the garden i in the forenoon of the 3oth June, 
1925. He was not satisfied. with the work of the deceased cooly 
Dasarath Gowala. He called the cooly to his presence and ordered 
him to proceed with the work of hoeing but being dissatisfied with 
the, manner of his: work, seized the deceased by the neck and struck 
him with his clenched fist and the deceased fell down whereupon 
the accused kicked him. The deceased expired shortly after the 
assault. On these allegations the accused was placed before the 
Committing Magistrate charged with an offence under section 304 


(1) (1924) 40 C. L. J. 555. (2) (1886) I. L. R. 14 Calc. 164. 
(3) (1895) 6 Bom. L.'R. 258. (4) (1907) I L. R. 34 Calc. 698. 
(5) (1922) 26 C. W. N. 996. . 
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Indian Penal Code and was subsequently committed to the Court 
of Sessions on that charge. In the Court of Sessions the charge 
framed by the Committing Magistrate under section 3o4 Indian 
Penal Code, was maintained,and the trial proceeded until after the 
case for the prosecution was closed and the public prosecutor had 
finished his address. During the course of the address by the res- 
pondent’s leader a further charge under section 352 Indian Penal 
Code was added in these words—“that you s/af2ed Dasarath coolie 
and thereby used criminal force to him." "The jury consisting of 
three Europeans and two Indians broughtin a majority verdict of 
guilty against the accused under section 334 Indian Penal Code 
only. The following questions were put by the Judge and the answers 
given by the jury. 

Q. Are you unanimous ? 

A. No. 

R. In what proportion you are divided ? 

© A. 3to.2 on one charge unanimous on the other. 

Q. What is your verdict ? 

A. Not guilty under section 304 Indian Penal Code, unanimous 
verdict. 

Q. And for the rest? 

A. We find the accused guilty under section 334 Indian Penal 


Code by a majority of 3 to 2, namely, that the accused voluntarily 


caused hurt on grave and sudden provocation. 

. On the face of it the verdict of the jury is ambiguous They 
acquitted the accused unanimously of the charge under section 304 
Indian Penal Code and said nothing about any finding of a 
charge minor to it. The only other charge that remained 
against the accused was one under section 352 Indian Penal Code 
and under that charge he could not be convicted under section 334 
Indian Penal Code which is not a minor offence to the offence under 
section 352 Indian Penal Code. The verdict as it stands means 
that the jury found that the accused was not guilty of-an offence 
under section : 304. Indian Penal Code as: he did not cause such in- 
juries to the deceased as would likely cause death nor did the accused 
know that they were likely to cause death ; but they believed that 
he caused hurt to the deceased (it is not clear whether by the slap 
or the kick) and therefore he committed an act which would be an 
offence under section 323 Indian Penal Code but the hurt*having 
been caused unler grave and sudden provocatión he was guilty 
of an offence under section #34 Indian Peneal Code. "Though 
they had found him not guilty under section 3o4 Indian Penal Code, 
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they could have convicted him under section 325, 323 or 334 Indian 
Penal Code as a minor offence to one under section 304 Indian 
Penal Code but they were asked by the Judge to give their verdict 
in respect of the second charge, namely, the charge under section 
352 Indian Penal Code. Even if it be" conceded that the verdict of 
guilty under section 334 Indian Penal Code was brought in under 
the first charge, then there is no verdictin respect of the second 
charge, namely, the one under section 352 Indian Penal Code. 
The verdict of the jury being thus confused and unintglligible 


jt was the duty of the learned Judge to obtain from them a proper 


and correct verdict before accepting the verdict given: Khirod 
Kumar Mukerji v. King Emperor (x). On this ground alone it 
cannot be said that there was a proper trial. 

There is also another irregularity committed in the trial, which 
h*s been the cause of the unsatisfactory verdict of the jury; In his 
written heads of charge to the jury the learned Judge observes that 
“when the jury were retiring they were supplied with a copy 
of the Indian Penal Code". This practice has always been 
disapproved : Jaspath Singh v. Queen Empress v. (2) and Empress v. 
Bharmia (3). Under the law of procedure it is the duty of the Judge 
to explain to the jury the law applicable to the case and it is the 
duty of the jury to accept the law as laid down by the Judge without 
any extraneous aid. If the jury is unable to understand the law fully 
and clearly it is the duty of the Judge to explain it to them afresh 
but in doing so he cannot place before them the Code or any legal 
treatise for the purpose of finding out the law. If he does so he 
fails in his duty. Under the second charge under which the jury 
brought in the verdict of guilty against the accused, he could not 
have been convicted under section 334 Indian Penal Code but if 
the jury believed that the offence was committed under grave and 
sudden provocation the proper section applicable was i 358 
Indian Penal Code. a 

Iam further of opinion that the summing up of the learned 


_ Judge as placed before us has not been satisfactory. The learned 


Judge merely indicates the points which he must have developed in 

his oral address to thè jury but they were not given with sufficient 

fullness to enable us to ascertain that his summing up was proper 

and free from any misdirection. It is true that under section 367 

Criminal Procedure Code the Judge is not to write a judgment, but 

to record the heads of the charge to the jury, but as an appeal 
+ 


(1) (1924) 40 C. L, J- 555° (2) (1886) I, L. R. 14 Calc. 164. 
(3) (1895) 6 Bom. L. R, 258. 
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lies to this Court in jury trials, it is necessary that the charge 
recorded should be such as to convey sufficient information to 
this Court as to the explanation of the law by the Judge and about 
important questions of fact. The necessity for this has been con- 
sistently insisted upon by this*Court, Panchu Dass v. Emperor (1); 
Abdul Gofur. The King-Emperor (2). Certain expressions too in 
the charge appear to me to verge on politics—expressions much to 
be regretted. 

It will be an evil day for the administration of justice if political 
considerations are to influence the judicial mind of the Judge 
which should be free from all taint of bias on political, racial, 
social or personal grounds. 

* There are other irregularities in the Judge’s charge which need 
not be dilated upon, as the points which I have mentioned are 
sufficient to induce me to set aside the trial in the Sessions Court. 


Then as to what order we should pass: I may mention that the | 


present appeal is under section 417 and not under section 449 Crimi- 
nal Procedure Code. Though in the petition the Crown asked for 
either a conviction under section 325 or a retrial the learned Deputy 
Legal Remembrancer mainly argued for.a retrial and this course 
I think will be the more satisfactory. I would therefore order that 
the order of the Sessions Judge appealed against acquitting the 
accused of an offence under section 304 Indian Penal Code and 
the coviction of the accused under section 334 Indian Penal Code 
be set aside and that he be retried with a fresh jury in accordance 
with law. At the retrial it will be open to the Sessions Judge to 
frame fresh charges under proper heads if necessary. I do not ex- 
press any opinion on the merits ofthe case and on the points of 
fact urged before us. If he so desires the fine if paid by the.res- 
pondent should be refunded to him. The accused will remain on 
the same bail until further orders by the Sessions Judge. 

A petition in revision has also been filed on behalf of the Crown 
praying for an enhancement of the sentence passed on the accused 
if his conviction under section 334 Indian Penal Code is main- 
tained. As we have set aside his conviction under that section 
and ordered a new, trial no order is necessary on the appli- 
cation. l 

Duval J :—I agree. 

A GRC 0 Appeal allowed : Retrial ordered. 


(1) (1907) I. L. R. 34 Cale. 698, (2) (1922) 26 C. W. N. 996. 
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FULL BENCH. 


Before Sir Lancelot een Knight, Chief Justice, Sir Nalini 
Ranjan Chatterjea, Knight, Judge, Sts George Claus Ran- 
kin, Knight, Judge, Mr. Justice Sukrawardy and 

Mr. Justice Panton : 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
9. 
RAI RADHA KANTA AICH BAHADUR AND ANOTHER.* 


Limitation—Regulation II of 1819, Sec. 24—Suit to contest an order of the 
Board of Revenue under the Bengal Alluvion and Diluvion Act (IX of 1847) 
Sec. 6-—Assessinent of revenue, 


A suit to contest an order of the Board of Revenue under section 6 of the Act 
IX of 1847, declaring the liability of the lands, claimed as part of a permanent- 
ly settled estate, to assessment of revenue is not barred by the one year’s rule 
of limitation laid down in section 24 of Regulation 11 of 1819. 

Peary Lal Ray Chaudhury and others v. Secretary of State for 
India in Council (1) approved. 


Prafulla Nath Tagore v. Secretary of State for India in Coun- 
cil (2) overruled. 


Appeal by the Defendant. 


Suit for establishment of the plaintiff’s title to the disputed lands 
and for a declaration that they appertain to the plaintiff's permanent- 
ly settled estate Jugidia bearing Touzi No. zx of the Noakhali 
Collectorate, as being reformation in sifu of the lands of certain 
mauzas belonging to the plaintiffs and for other reliefs. i 


The material facts appear from the Order of Reference by Chatter- 
jee and Panton J.J. which was as follows : 


Order of Reference. 


* 


This appeal arises out of a suit for establishment of the plaintiff's 
title to the disputed lands and -for a declaration that they appertain 
to the plaintiffs ‘permanently settled estate Jügidia bearing Touzi 


*Full Bench Reference No. 1 of 1926 in Appeal from Original Decree No. 13 
of 1925 against the decree of Babu Mohendra Nath Mukhuti, Additional Subor- 
dinate Judge at Noakhali, dated 26th September 1924. 


(1) (1922) 39 C. L. J. 454» : (2) (1920) 24 C. W. N. 813. 
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No. 11 of the Noakhali Collectorate, as being re-formation in sit 
of the lands of certain mauzas belonging to the plaintiffs, and for 
other reliefs. , . l 

The defence apart from that. on the merits, fezer alia, was that 


the suit was barred by limitation under section 24-of the Bengal 
. Regulation IP of 18r9. The Court below decided the question on 
the merit$ partly in favour of the plaintiffs: . With regard to the 
question of limitation, that Court relying upon the decision in the 


case of Peary.Lal Roy Chowdhury v. Secretary of State Jor India in - 


Council (1) held that the suit was not barred. 


The defendant, the Secretary of State for India in Council, has 
appealed io this Court. .One of the questions for decision in the 
appealis whether the suit is barred under the special limitation 
provided for in section 24 of Regulation II of 1819. On that 
question the case of Prafulla Nath Tagore v. The Secretary of State 
for India in Council (2). is in favour of the appellant while 
the case of Peary Lal Roy Chowdhury v. The Secretary of State 
for India in Council (1) is against him. There is a clear conflict bet- 
ween the two decisions. In the latter case the learned Judges did 
not refer the point to the Full Bench although they dissented from 
the earlier decision. But as stated above there is a clear conflict 
between the two decisions and having regard to the importance of 
the question we think that it should be referred toa Full “Bench 
We accordingly refer the following question to the Full Bench, viz.. 
whether a suit to contest an order of the Board of Revenue 
under sectiom 6 of Act IX of 1847, declaring the liability of the 
lands, claimed as part of a permanently settled estate, to assessment 
of revenue, is barred by the one year’s rule of limitation laid down 
in section 24 of Regulation II of 1819. As the question arises in a 
first appeal only the question of law is referred to the Full Bench 
and the.appeal will be heard on the merits (if necessary) after the 
decision of the Full Bench on the question of law. 


Babus Dwarka Nath Chakravarti and Surendra Nath Guha 
for the Appellant. 


Babus Nagendra Nath Bose and Surendra Lal Mukherjee for 
the Respondents. 


The judgments of the Court were as follows : 


Sanderson ©. J. In this’ matter two of my learned brothers 
referred the following question to the Full Bench, namely, “whether 


(1) (1023) 39 C. L. J. 454 , (2) (1920) a4 C. W. N. 813. 
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a suit to contest an order of the Board of Revenue under section 6 
of Act IX of 1847 declaring the liability of the lands claimed as 
part of a permanently settled estate to asséssment of revenue is 
barred by the one year’s rule of limitation laid down in section 24 
of Regulation II of 1819”. : | 

The learned Senior Government Pleader, who appeared for 

the Secretary of State for India in Council stated “that he 
did not feel himself able to contest the correctness of the 
decision, which was given by a Division Bench of this Court, in 
Peary Lal Roy Chowdhuri v. Secretary of State for India in 
Council (1). 

The result, therefore is that the answer to the question, whieh 
has been referred to this Court, must be that the suit is not barred 
by the one year's rule of limitation laid down in section 24 of Regu- 
lation II of 1819. 


Chatterjea, J :—I agree. 
Rankin, J :—1 agree. 
Suhrawardy, J:—I agree. 
Panton, J :—1 agree. 
D. K, R. Reference answered in the negative. 


(1) (1923) 39 C. L. J. 454. 
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PRIVY COUNCIL. 


PRESENT.— Viscount Dunedin, Lord Blanesburgh, Sir John 
Edge, and Mr. Ameer Alt. 


“GANESH LAL PANDIT AND OTHERS 
J. 
: KHETRAMOHAN MAHAPATRA AND OTHERS. 


[On APPEAL FROM THE HIGH Court OF JUDICATURE AT PATNA.] 


Hindu (Mitakshara) lam—Alienation by widow—Registration Act (IIT of 1877), 
section 32—Conv-yance executed by atiorney— Power of attorney reeistered 
six days later—Limilation Act (XV of 1877), Second Schedule, Art. 66— 
Mortgage containing covenant for repayment of debt within six 
months—Suit upon covenant brought ten years after date of repayment due 
—Conveyance in satisfaction of decree thereon——Seisure of deceased's estate 
in execution of decree for contribution for Government revenue arrears 
Conveyance in consideration of release. 


On the 23rd July 1884, a Hindu widow, governed by the Mitakshara 
' Jaw, mortgaged some of her deceased husband's property for Rs. 33,500, 
with a covenant for the repayment of the same with interest at the rate of 1 per 
cent per mensem within six months. The loan was not repaid, and in 1896, the 
mortgagee brought an action for enforcement of the mortgage. He obtained 
an ex parte decree for Rs. 80,000 odd which was executed by an auction-sale 
of the property, the mortgagee himself buying it for Rs 33,000 For the 
balance ofthe judgment-debt, the widow made a compromise, and later, in 
pursuance thereo$ executed conveyance of other properties of the deceased 
to the mortgagee. 


On the said'23rd July 1884 also, another conveyance of the deceased's land 
in favour of the aforesaid mortgagee purported to be executed on her behalf 
by an attorney whose power of attorney appéared to have been registered 
under the Registration Act, 1877, then in force, on the 29th July 1884. 


Further, in 1899, the widow having become liable for arrears of Govern- 
ment revenue under Act XI of 1859 due on a mouza which she held in her hus- 
band’s estate with her co-sharers, these co-sharers, to save the mouza from sale 
under the Act, paid the revenue, and sued her for Contribution ; they obtained 
a decree, and attached her dwelling-house in execution, in consequence whereof 
she again resorted to the aforesaid mortgagee, and to raise the funds necessary 
to release the seizure, executed another conveyance'on the 25th November 1899 


in his favour. 


In 1916, after the widow's death, the reversioners brought an dttion to 
set aside these conveyances : , 

Held that— ° 

(i) the conveyance executed by the attorney on the 23rd July 1884 was void 


under section 32 of the Registration, Act, 1877, he having no authority prior 
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to the 29th July, when the power of attorney was apparently registered, to 
execute any conveyance on his principal’s behalf, and the execution of the 
power not having been proved in the manner required by that section : 

(ii) The conveyances executed in pursuanee of the compromise in 1899 were 
void as against the reversioners because the suit in which the decree was made 
terminating in the compromise was barred under the Limitation Act (XV of 
1877), Sch. II, Art. 66, having been brought in 1896 upon the 'nortgage of 
the 23rd July 1884 which became payable on the 23rd January 1885, 
the suit not having been brought within six years from the laler date: 
Ramdin v. Kalka Pershad (1) followed; Miller v. Runga Nath Moulick (2). 
approved : 


(iii) The conveyance of the 25th November 1899, however, was good and valid, 
having been made in consideration of a compelling necessity, the release of the 
widow’s dwelling-house from attachment, and not merely to satisfy an ordinary 
debt ; Upendra Lal Mukherji v. Girindra Nath Mukherji (3) distinguished. 

Appeal from a decree (16th January 1922) of the High Court 
(Das and Adami, JJ.) varying a decree (30th January 1919) of the 
Subordinate Judge of Cuttack (P. Bhattacharjee, Esq.). 


The facts appear.from the judgment of their Lordships. 


L.de Gruyther, K. C.and B. Dube for the Appellants: The 
Courts below having held that the mortgage-decree of 1896 was 
good and valid, the conveyances executed by the widow in 1899 
to discharge that decree are unassailable ; those conveyances 
are strengthened by the compromise that followed thé decree. 
Also, that decree was in effect a combined decree under 
sections 88 and 9o of the Transfer of Property Act, 1882, 
and the High Court is in error in holding that the “ failure to 
obtain a decree under section go of that Act vitiates the Kobalas” 
in question. The High Court ought not to have allowed the 
plàintiffs-respondents to have argued for the first time on appeal 
that those conveyances were executed when (in 1899) the debts had 
become barred by limitation. ‘The sale-deed of the 23rd July 
1884 was executed by the widow by the pen of her agent, ie. it 
was executed by herself on that date, and registered on her behalf by 
her agent on the 29th July 1884. Lastly the conveyance of the 25th 
November 1899, was executed under compelling necessity, and the 
facts connected'therewith are undisputed ; Upendra Lal Mukherji 
v. Grindra Nath Mukherji (3), is not a case in point, as there was 
no seiZure or attachment there, but merely an action begun. 


The respondents were not represented. C .A. V. 
* 


(1) (1884) L. R. 121. A. 12; L LR 7 All. 502. 
(2) (1885) 1. L. R. 12 Calc. 389. (3) 1898) 2 C. W. N. 425, 
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The judgment of the Board was delivered by 


Mr. Ameer Ali :—Their Lordships are relieved of the neces- 
sity of narrating at length the facts of this complicated litigation, as 
the judgment under appeal summarises very clearly the history of 
the transactions in debate. ° . 

This is an ex parte appeal from the judgment and decree of the 
High Coyrt of Patna which partly affirmed and partly reversed the 
order of the Court of first instance. 


A Hindu lady of the name of Suryamani, who died in 1904 or 
1905, conveyed. by mortgage and sale to one Behari Lal Pandit 
the father of the defendant No. 1, almost the whole of the proper- 
ty which had devolved on her as the widow of one Banamali Maha- 
patra, a native of Orissa, subject to the Mitakshara law. Banamali 
appears to have died in the year 1863, leaving him surviving his 
widow, Suryaniani, and two daughters, one of whom died not long 
after, childless ; the other Satyabhama, survived her mother, and 
was the original plaintiff in the present suit, which was instituted 
in the Court of the Subordinate Judge of Cuttack on the ryth 
September, r916. Satyabhama challenged in the action the vali- 
dity of the transactions entered into between Suryamani and Behari 
Lal Pandit in respect of the properties conveyed to .him by the 
widow. On Satyabhama’s death her sons, the present respondents, 
were substituted in her place. 


It is not disputed that Suryamani, on coming into possession of 
the properties left by her husband, had to meet heavy expenses 
connected with the litigation in which Banamali was involved. The 
High Court, in its judgment, refers to the circumstances which 
compelled her to alienate many of the properties which formed the 
subject of controversy in the present case. 


In respect of the others the learned Judges of the High Court, 
differing from the trial Judge, have held firstly that the documents 
which purported to create the alienations were not properly ex- 
plained to the lady, that she was an ignorant purdanashin woman and 
had no independent advice ; and secondly, that some of the alie- 
nations challenged by the plaintiffs were either for debts that were 
barred or not binding on the reversioners. They have also held 
that the principal mortgage purporting to have been executed by 
Suryamani was not executed in compliance with the provisions of 
the law so as to make it binding on Suryamani. , 

It is with regard to these findings that the present appeal before 
the Board is concerned. 
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On the defendants’ side itis alleged that on the 23rd July, 
1884, Suryamani entered into two transactions with Behari Lal 
Pandit : one was a mortgage for Rs. 30,500, *the other a sale to him 
of certain properties for Rs. 8,000. The sale deed is marked in the 
proceedings as Exhibit Q.6, and the deed of mortgage as Exhibit M. 

In 1896 Behari Lal Pandit instituted a suit against Suryamani 
and her daughter Satyabhama for enforcement of the mongage. On 
the 28th August, 1896, Behari Lal Pandit obtained an ex parte decree. 

Their Lordships do not think it necessary to refer to the steps 
taken by the ladies to set aside the ex parte decree ;it is enough 
to say that they failed in those proceedings and on the 25th and 
26th August, 1897, the mortgage décree was executed, and the 
mortgaged properties were put up for sale and purchased by Behari 
Lal himself for Rs 33,000 odd. At the time of the sale the mort- 
gage debt amounted to something like Rs. 80,000. In order to 
pay the balance of the mortgage debt Suryamani entered into a 
razinama or deed of compromise by which she agreed to transfer to 
Beban Lal her remaining properties in her hands belonging to the 
estate of her husband. In pursuance of this razinama she appears 
to have executed in 1899 a number of conveyances which are 
marked in the proceedings as O., Q. r, Q.2, Q.3 and Q.4. Q.s, 
executed about the same time, stands in a different category. 

As already stated Satyabhama, and after her death, the plaintiffs, 
as reversioners to Banamali's estate, challenged the sale deed of the 
23rd July, 1884, by which Behari Lal purchased some of the proper- 
ty on the 23rd July, 1884. They also challenged the mortgage deed 
of the same date and the transactions of 1899, evidenced by Exhibit 
O., Q 1, Q.2, Q.3, Q.4 and Q.5. 

The learned Judges of the High Court have held that the defen- 
dants had established legal necessity in respect of the mortgage of 
the 23rd July, 1884, and that consequently the sale ynder the 
mortgage decree was valid, but that they had failed to satisfy that 
the sale of the 23rd July, 1884, Q. 6, was for justifiable necessity, 
or that she had in fact executed the sale-deed, or that it was read 
over and explained to Suryamani, and that apart from that she had 
no independent advice. They also held that the kabalas executed 
by the widow in 1899 were not binding on the reversioners. 

In their Lordships' opinion the evidence fully justifies the 
conclusions of the learned Judges. The deed of sale (Q. 6) was 
executed for Suryamani by a person of the name of Lakhan 
Mahanty, under a power of attorney which bears date the 29th of 
July, 1884. six days after the sale in question. The substance of 
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It will be noticed that this power was registered on the 29th 
of July, whilst the sale was effected on the 23rd. Neither of the 
two witnesses to the execution of the power was examined. 
Under the Registration Act of 1877 the same provisions are made 
as under the Act now in force for safeguarding the interests 
of absent executants of documents when presented for registration 
by a person claiming to act by and under their alleged authority. 
Section 32 provides that “ every. document to be registered under 
the Act whether such a registration be compulsory or optional, 
shall be presented by such person executing or claiming under the 
same. . . orby the representative or assignee of such person 
or by the agent of such person represented or assignee duly 
authorised by power of attorney duly executed and authenticaged 
in the manner hereinafter mentioned.” 

Their Lordships concur with the High Court in holding that 
the sale-deed of the 23rd July, 1884, which purported to be execut- 
ed by Lakhan Mahanty for Suryamani was not validly executed, 
and that the sale thereunder could not bind either Suryamani or 
the reversioners. 


As regards the kabalas by which Suryamani purported to 
transfer her remaining properties to Behari Lal Pandit in discharge 
of the balance remaining over after the sale under the mortgage 
decree, their Lordships also agree with the High Court that the 
claim on the personal covenant for the balance of the mortgage- 
debt was barred by the statute of limitation (XV of 1877), long be- 
fore the execution of the razinama and the conveyances thereunder. 
It will be noticed that the mortgage of the 23rd'*july, 1884, by 
which Suryamani borrowed Rs. 33,500 from Behari Lal Pandit on 


. interest at the rate of r per cent. per mensem was repayable by her 


within six months from the date of the execution of the document. 
The covenant on her failure to repay is as follows :— 

* If I fail to pay the whole of the principal and interest within 
the aforesaid term the creditor is competent to sue me in the Court 
and realise the principal with interest thereon at the rate of Re. 1 per 
cent. per mensem from this day till the date of realisation and costs 
of the suit from me ‘and from the mortgaged properties, and, if 
insufficient, from my other movable and immovable properties." 

The decree on this mortgage, Ex. T. (x) made on the 28th 
August 1896, was in the following terms :— 

“ This suit is for recovery of the principal of Rs. 33,500-0-o and 
the balance of interest of Rs. 47,228-8-0 in all Rs. 80,728-8-o 
and the interest which will accrue from the date of institution of _ 
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the suit till that of realisation and the costs of the suit from the 
defendant and if not fully realised from her then from the mortgage 
properties, except those exempted from mortgage liability at the 
request of the defendant ‘No. 1 by putting them up for sale 
and if insufficient the balance be realised from the surety defendant 
No, 2 and her properties." 


The suit on the mortgage bond was not instituted until: ten 
years after the debt become repayable. The decree for the 
balance, if the sale of the mortgaged properties proved insufficient, 
was against Satyabhama, who had stood as surety on the mortgage. 
Satyabhama was afterwards absolved from all liability as surety in 
the High Court. Inthe case of Ramdin v. Kalka Pershad (x) it 
was held by the Judicial Committee that when a mortgagee sues 
ona personal covenant to make the mortgagor responsible for 
any deficiency in the realisation of the mortgage debt out of the 
mortgaged properties, the claim would be barred in three years, 
That case arose under the Limitation Act of 187: (IX. of 1871), 
and the same argument which has been advanced in the present 
case was submitted to the Board. Their Lordships in that case 
held as follows :— . 

"The second schedule places simple money demands generally 
under the three years’ limitation, and under No. 65 the same limita- 
tion is applied to a single bond, and under the same limitation 
are placed bills of exchange, arrears of rent and suits by mortgagors 
to recover sutplus from mortgagee. The six years’ limit embraced 
suits on foreign judgments and some compound registered securities. 
The twelve years’ period is made applicable principally to suits in 
respect of immovable property, though it also applies to judgments 
and recognizances in Zsdig. But the counsel for the appellant 
relied upon the language of the 132nd article of the second sche- 
dule : ‘For money charged upon immovable property, twelve years.’ 
His contentton was that that period of twelve years applied to every 
remedy which the instrument carried with it, and gave twelve years 
for the personal remedy against the mortgagor as well as against 
the mortgaged property." 


The Judicial Committee expressly over-ruled the contention that 
a claim for the balance of the mortgage debt based on the personal 
covenant came under Article 132 of Schedule II applicable to 
claims for money “charged on, immovable property.” 


That case was followed by the High Court of Calcutta in 
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Miller v. Runga Nath Moulick and others (x) which arose under 
Act XV of 1877. There the learned Judges held as follows :— 


“We are of opinion that the decision of the lower Court upon the 
question of limitation is correct. The contention of the learned 
counsel for the appellant that Article 132 of Schedule II of the 
Limitation Act of 1877 refers toa claim to recover money charged 
upon immovable property quite irrespective of the remedy asked 
for, has been set at rest by the decision of the Judicial Committee 
of the Privy Council in the case of Ramdin v. Kalka Pershad (2). 
That decision was passed with reference to the corresponding 
article of the Limitation Act of 1871. That article provides a period 
of twelve years for suits of money charged upon immovable pro- 
perty. The Legislature in the present Limitation Act has used a 
different phraseology, viz, ‘to enforce payment of money charged 
upon immovable property.’ The language of the present Act, viz,. 
‘to enforce, &c' is more in favour of the contention that the article 
in question refers only to suits ‘to enforce payment of money 
charged upon immovable property’ dy the sale of the said property. 
This construction was put by the Judicial Committee of the Privy 
Council upon Article 132 of the Limitation Act of 1871, the lan- 
guage of which did not suggest it so clearly as that of the present 
Limitation Act. The claim to make the defendants personally 
liable has therefore been rightly held to be barred by limitation, 
the present suit having been commenced more than six Jeet: after 
the accrual of the cause of action.” - 


Article 65 of the second Schedule (Act IX of 1871) is repro- 
duced in Act XV of 1877 as Article 66. 

Their Lordships are of opinion that the view taken by the 
High Court on the question of limitation is well founded. The 
cause of action on the personal covenant accrued to Behary Lal 


‘Pandit when Suryamani failed to pay the mortgage debt, viz., 


within six months from the date of the mortgage. And the claim 
had become barred under Article 66 long before the execution of 
the razinama and the conveyances thereunder. Consequently it 
is not necessary to consider whether a decree under section go of 
the Transfer of Property Act of 1882, is requisite in case of defi- 
ciency in the realisation from the mortgaged property. Admittedly 
no decree was asked for or made. Section go is now Order XXXIV, 
Rule 6, of the Civil Procedure Code of 1908. 

As regards the consideration for" Exhibit Q. 5, which was a con’ 


(x) (1885) I. L. R. 12 Calc. 389. è (2) (1884) L. R. 12 I, A. 12. 
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veyance executed by Suryamani in favour of Behari Lal Pandit on P. C. 
the 25th November, 1899, it appears that Suryamani became liable 1926. 
] P 

for her arrears of Government revenue under Act XI of 1859 n Ganesh Lal Pandit 

respect of a mouzah which she held in her husband's estate with v. : 
„~ other co-sharers. To save the property from sale under the Act the MI 
," | Co-sharers paid the revenue due from her and sued her for contri-, n e 

bution., They obtained a decree and attached her dwelling house for Mic 


the satisfaction of the debt. This is recited in Exhibit Q.s, the 
kabala by which she conveyed the property now claimed by the 
reversioners. 

The learned Judges of the High Court relying on the case of 
Upendra Lal Mukherji and others v, Girindra Nath Mukherji and 
others (1) have held that where the Hindu widow fails to pay her 
share of the Government revenue and after her death her co-sharer 
brings a suit for contribution, the reversionary heirs of her husband’s 
estate were not bound to satisfy the debt. Butin the present case 
it has been found as a fact by the Subordinate Judee that the co- 
shares had, in execution of their decrees for contribution, attached 
Suryamani’s dwelling-house, and that in consequence thereof she 
was compelled to raise money. by executing the kabala Exhibit 
Q. 5. : 

Their Lordships are of opinion that sufficient evidence -has thus 
been given by the defendants to show that there was a compelling 
necessity on the part of the widow tor entering into this transaction. 
They accordingly vary the decree of the High Court by deleting 
the transaction covered by the deed of sale, Exhibit Q.s. In other 
respects thé decree and judgment appealed against will be con- 
firmed and the appeal will be dismissed. As there is no appea- 
rance on behalf of the respondents it will be without costs. 

And their Lordships will humbly recommend His Majesty accor- 
dingly. - 

Watkins &. Hunter ; * Solicitors for Appellants. 

A. de M. Appeal allowed in part : Decree modified 


(1) (1898) 2 C. W. N. 425. B 
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FULL BENCH. 


| Before Sir Nalini Ranjan Chatterjea, Knight, Judge, 
Mr. Justice Cuming, Ar. Justice B. B. Ghose, 
Mr. Justice Panton and Mr. Justice Page. 


JHARU MANDAL m 
V. 
KHETRA MOHAN BERA AND OTHERS.* ` . 


Bengal Tenancy Act (VII of 1885), Sec. 170 (3)— Purchaser of the whole or por- 
tion of a non-transferable occupancy holding not recognised hy the landlord, 
if entitled to make deposii—' Interest voidable on the sale’ ° 


A purchaser of the whole or portion of a non-transferable occupancy holding, 
who has not been recognised by the landlord, has not an interest in the holding 
which is voidable on the sale and so not entitled to make a deposit under section 
170 (3) of the Bengal Tenancy Act. 

Per Chatterjea S: The words ‘Interest voidable on the sale” refer to interests 
coming within the description of “‘incumbrance’’ which, unless steps are taken 
to avoid them, subsists after the sale and the interest of a transferee of the holding 
itself from the tenant is not such an interest. 


Per Page 9. The words “Interest voidable on the sale ° in section 170 (3) 
of the Bengal Tenancy Act connote that such interest may or may not be avoided 
by the auction-purchaser at his election. 


Application for Revision by the Petitioner, Jharu Mandal. 


The petitioner purchased a certain holding in r907 in execution 
ofa mortgage decree against the recorded tenants ang obtained 
possession. 


The property was sold in execution ofa decree for rent. On 
this the petitioner applied to deposit the decretal amount under 
section 170, Bengal Tenancy Act. The Court held that he was not 
entitled to make the deposit. The petitiones moved the High Court 
and obtained a Rule. The rule was heard before Cuming and. 
Mukerji J.J. who owing to conflict of decisions on the point, 
referred the case to the Full Bench by the following Order of Refer- 
ence. . 


Order of Reference. 


Cuming, J: The facts of the case out of which this Rule has 
arisen are briefly these, 


#Full Bench Reference No. 1 of 1925 in Civél Revision Case No. 429 of 1925 
against the order of Mr. D. N. Basu, Munsiff, 3rd Court, at Contai, dated the 23rd 
February, 1925¢ A 
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The petitioner purchased a certain holding in 1907 in execution 
ofa mortgage decree against the recorded tenants opposite party 
2 and 3 and obtained possession. The property was sold in exe- 
cution.of a decree for rent in Execution Case No. 136 of 1924. On 
this the petitioner applied to deposit the decretal amount under 
section 170, Bengal Tenancy Act. The learned Munsif held that 
he was not a person having an interest voidable on the sale and 
henge was not entitled to make the deposit. The petitioner moved 
this Court and has obtained this Rule. Speaking for myself I should 
hold that the learned Munsif is right. 

Admitting for the sake of arguments that the petitioner has an 
"interest in the holding that interest is not voidable but passes with 
the sale, | 

When a holding is sold in execution of an arrear of rent what 
passes to the parchaser in the holding subject to the provisions of 
Section 22 and also subject to the interests defined in section x59 
which are described as protected interests but with the power to 
annul the interests defined as incumbrances. Section 160 defines 
a protected interest and section 161 defines what are not protected 
interests but are interests which are described as encumbrances. 
These interests or encumbrances are voidable and it is obvious that 
section 170 (3) would apply to such an unprotected interest. If 
therefore the interest that the petitioner holds falls within neither 
of these sections it is an interest that passes with the sale and so is 
not a voidable interest. 

Clearly a purchase of the whole holding ata sale in execution 
ofa decree does not fall within either section 160 or section 161. 
An incumbrance implies a limitation of the right of the tenant and 
not a total extinction : Zomisudd: Khan v. Khoda Newaz Khan (1). 
I should thus have no hesitation i in holding that a purchaser of a 
non-transferable occupancy holding without the landlord's consent 
had no interest in the holding voidable by the sale which would 
‘entitle him to make a deposit under section r7o (3). 

Uufortunately the question is not es Integra. It has been the 
subject of numerous decisions of this Court and these decisions are 
not uniform. 

I propose to deal with first of allthe decisions which take the 
contrary view. $ 

The first of these is the case of Tarak Das Pal v. Haris 
Chandra Banerjee (2). . 


(1) (1909) 11 C. LJ. 16. , 
(2) (1912) 16 C. L. J. 548 ; 17 C. W. N. 163. 
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In that case it was held that the purchaser of a holding who has 
not been recognised as a tenant by the landlord’ has an interest in 
the holding which is. voidable on a sale held in execution of a 
decree for rent against the registered tenant. It was held in that 
case that as the purchaser had been in possession claiming for more 
than r2 years to be tenant to the knowledge of the landlord that he 
had such an interest as is contemplated by section 170 (3) and that 
such an interest was voidable by the sale. i 

With the greatest respect to the learned Judge I am unable to 
understand what.the interest could be unless it were the limited 
interest of a tenant. 1 

The learned Judge then held, though for reasons that are nof 
very clear, that this was an interest voidable by the sale, 

The next case to be considered is the case of Ahamadulla 
Choudhury v. Prayag Saku (1). This again was the purchase of 
a holding. In this case no question arose of the purchasers being 
in possession for more than 12 years. In this case the Full Bench 
case of Dayamoyi vw. Ananda Mokan Roy (2). was considered. 
The learned Judge held that the effect of the sale was to give the 
auction-purchaser the right to oust the transferee and that it had 
been held in Tarak Das Pal v. Haris Chandra Banerjee (3), that 
that fact makes the interest of the purchaser one that is voidable on 
the sale. 

As against this decision we have been referred to the case of 
Barada Prosad Roy Choudhury v. Foijuddi Haldar (4) In that 
case the purchaser of a part of a holding who had not been recog- 
nised by the landlord applied to make the deposit. In their judg- 
ment the learned Judges remarked that there had been some conflict 
of decisions in this Court on the point. They referred to the cases: 
I have already mentioned and-also to two unreported cases I shall 
presently deal with, Kumar Narendra Mittêr v. , Abdul Molla (3), 
and Mahomed Ismail v. Satyesh Chandra Sarkar (6). 

The learned Judges did not distinguish these cases from the 
first two cases referred to, but held-that as the contrary view had 
been taken in a numberof later cases they did not think it neces- 
sary to refer the matter tothe Full Court. They held that the 


l (1) (1914) 20 C. W. N. 39. (2) (1914) 20 C. Li J. 52 ; 18 CW. N; 97t- 
(3) (1912) 16 C. L. J; 548 3 ; 17 C. W. N. 163. 
` (4) (19024) 28 C. W. N. 845. 
(5) Civil Rule No, 37 of 1923, decided by Newbould J. on 21st May 1923; 27 
C. W. N. CLXXV. í 
(6) Civil Rule No. 591 of 1921, decided by Woodroffe and Suhrawardy y on 
gth August 1922 ; 26 C. W. N. CLXX. 1 
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transferee of a whole or a part of a non-transferable occupancy 
holdidng not recognised by the landlord was not entitled to make 
a deposit under section r7o (3) because the interest of such a trans- 
feree passed by the sale and was not voidable on the sale. 


In the Appeal from Appellate Order No. 244 of 1921 and Civil 
Revision Cate No. 91 of 1921, Mahomed Ismail v. Satyesh Chandra 
Sarkar (1), and Civil Rule No. 37 of 1923, Kumar Narendra Nath 
Mitter y.. Abdul Molla (2)the same view was taken. 


There is clearly therefore a conflict of decisions in the Court 
and for this reasson a reference to a Full Bench is necessary. 


‘Phe point on which the decision of the Full Bench is required is 
whether a purchaser of the whole or portion of, a non-transferable 
occupancy holding who has not been recognised by the landlord 
has an interest in the holding which is voidable on the sale and so 
entitled to make a deposit under section 170 (3) Bengal Tenancy 
Act. 

Under rule 1, Chapter VII, High Court Rules, the case is 
referred for decision to a Full Bench. 


Mukerji, J.—I agree. 
Babu Sitaram Banerji (Babu Bijoy Prasad Singha Roy with him) 
for the Petitioner: The petitioner has an interest in the hol- 
ding which is voidable on the sale. It is a mistake to confuse 
‘incumbrance’ as defined in section 161, Bengal Tenancy Act, with 
‘interest voidagle on sale’, in sub-section 3 of section 170, 
The language is comprehensive and should not be narrowly 
construed. The Legislature has advisedly used the words 
‘interest voidable on sale’ and not ‘incumbrance.’ The words ‘inter- 
est? and ‘ encumbrance’ are not synonymous for the purposes of 
Chapter XIV Bengal Tenancy Act: (Tarak Das Pal Chowdhry 
v. Haris Chandra Banerjee (3).. There are conflicting decisions on 
the point. Refers to Abdul Rahaman Chowdhuri v. Ahmadar 
Rahaman (4) ; Behari Lal Pan v. Fakir Chandra Roy (5). The 
definition given in section 161 is not exhaustive but merely illustra- 
tive. Title acquired by adverse possession for the statutory period 
is an. incumbrance within the meaning of section tőr. Refers to 


(1) Civil Rule No. 591 of 1921, decided b Woodroffe and Suhrawardy J. on 
gth August 1922 ; 26 C. W. N. CLXX, 


(2) Civil Rule No. :37 of 1923, decided by Newbould J. on 21st May 1923 ; 
27 C. W. N. CLXXV. 

(3) (1912) 16 C. L. J. 548; 17 Q W. N. 163. : 

(4) (1915) 19 C. W. N. 12175. ^ (5) (1903) 12 C. W. N. CCXXXI 
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Arsadulla v. Mansubali (x) ; Isan Chandra Bakshi v. Safatulla 


Sthdar (2). It is jwrong to say that a limitation only can be an 


encumbrance and.not the -extinction of a tenants right, otherwise 
title acquired by. adverse - possessión could not have been an en- 
cumbrance. Itis unthinkable that while rights pbtained. by li- 
mitations would .be treated , as encumbrances, rights obtained 
by extinguishment would not be treated as such. Moreover'in these 
cases no right is sought to be enforced against the landlord. It is 
against the Prospective auction-purchaser . who can, of course, avoid 
it. Once it is conceded, asit is bound to be conceded, that the 
transferee has good title against the recorded tenant no one can 
ignore it. d 

: Under the principle of the ruling in the Full Bench case, 
Dayamoyt v. Ananda Mohan Roy (3) the transferee acquires 
a good title against the whole world (including the transferor) except 
the landlord. But it does not follow therefrom that whatever be 
the nature of the transferee’s interest it is void as against the 
landlord. 

Some steps have to be taken by the purchaser at a sale if the 
unregistered transferee does not give up possession of the holding 
and therefore it is a case of avoiding the interest on the sale. 

The petitioner is entitled to make deposit under section 170 (3) : 
refers to Azgar Ali v. Asaboddin Kazi (4); Ahammadulla v. 
Hakaru Sahu (5); A&amadulla v. Prayag (6) ; Tarak Das v. Haris 
Chandra (7). 

Dr. Sarat Chandra Basak (with him Babu Bieaiia Narain 
Bera) for the Opposite Party: The interest of the transferee is 


exactly the same as that of the tenant, whose representative the 
transferee is. So his interest is void on sale and nothing remains to 
be avoided after sale. ‘Void on sale’ means ‘extinguished on sale’. 
If the transferee has an interest voidable on sale, every judgment- 
debtor will have such a right. 

The judgments of the Court were as follows :— 


N. R. Chatterjea J.:—The question referred to the Full Bench 
is whether a purchaser of the whole or portion of a non-transferable 
occupancy holding who has not been recognised by the landlord 
has aw interest in the holding which is voidable on the sale and so 

(1) (1912) 16 C. L. J. 539 ; 16 C. Wae N. 831. 

(2) (1921) 26 C. W. N. 703. (3) (1914) 20 C. L. J. s2. 

(4) (1904) 9 C. W. N. 134. (5) (1914) 18 C. W. N. CCXXXI. 

(6) (1914) 20 C. W. N. 39, | (7) (1912) 17 C, W. N. 165. 
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entitled to make a deposit under section 170 (3) of the Bengal 
Tenancy Act. i l 

Section 158 B of tbe Bengal Tenancy Act, provides that where 
a tenure or holdin, is sold in execution of a decree for arrears of 
rent (under the provisions of Chápter XIV of the Act) the tenure 
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purchaser. Section 159 lays down that such purchaser shall take 
subject to certain interests defined as “ protected interests " and 
with power to annul the interests defined in Chapter XIV as “in- 
cumbrances." That being so, the holding itself passes to the 
purchaser, subject only to the “ protected interests’ and with 
power to avoid incumbrances. 

In the present case, the petitioner is the unregistered transferee 
of the holding from opposite parties Nos. 2 and 3 who are recorded 
as tenants of the holding in the office of the landlord—the opposite 
party No. 1. The opposite parties Nos. 2 and 3, the original 
tenants, represent (so far as the landlord is concerned) the owner- 
ship of the holding. A sale held in execution of a rent decree 
under the provisions of Chapter. XIV of the Act would pass to the 
purchaser the holding itself free of any interest of the unregistered 
transferee. That beinz so, the question arises whether the interest 
of the petitioner can be said to be an interest which is “voidable on 
the sale.” Now, if the interest is extinguished by the sale and ceases 
to exist, can it be said that the interest is voidable on the sale ? 
There is no doubt that the petitioner had acquired (except against 
the landlord) an interest in the holding. But if such interest did not 
subsist after the sale, it is difficult to see how any question can 
arise of avoiding such interest. 

Apart from the authorities on the point, it, appears to me that 
the words “interest voidable on the sale” refer to interests com- 
ing within the description of “incumbrances,” which, unless steps 
are taken to avoid them, subsists after the sale, and the interest of 
a transferee of the holding itself from the tenant is not such an 
interest. Section 161 of the Act defines "incumbrances," and sec- 
tion 167 lays down how such incumbrances can be annulled by a 
purchaser having power to annul the same. In “the case of Addul 
Rahaman Chowdhury v. Ahmadar Rahaman. (1) it was held that 
the interest of an unrezistered purchaser of a portion of a patni 
tenure is not an incumbrance within the meaning of section 16r of 
the Act, and so far as the present question is coficerned, there is 
no difference between.a patni fenure and a holding. And ifa 


(1) (1915) I. L. R. 43 Cale. 558. I i 
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portion of a tenuxe or holding is not an incumbrance, the entire 
tenure or holding cannot be an incumbrance. Apart from the 
decided cases, therefore, it appears that the interest of an unregis- 
tered transferee is not an interest "voidable on the sale.” 

It has, however, been held in some cases that it is an interest ; 
voidable on the sale. In Radhika Nath Sarkar v. Rakhal Raj 
Gayen (x) ‘a case under section 171 of the Ben al T enancy Act) 
the question was whether an unrecorded purchaser -of a sale ina 
Darpatni tenure had an interest in the tenure which was voidable 
upon a sale in execution of a decree for rent obtained by the patni- 
dar against the recorded tenants of the darpatni and, as such, : 
could apply under section 171 of the Benzal Tenancy Act. The 
learned Jud es observed as follows: “There can be no question 
that the predecessor-in-interest of the present appellants was a 
person who had an interest in the tenure ; there can be no question 
also that the interest was such as would be voidable upon the 
sale because the patnidar was entitled in execution of the decree 
obtained against the recorded tenants of the darpatni to sell the 
entire tenure." The reason, therefore, why the learned Judges 
held that the interest would be voidable on the sale was that the 
entire tenure would be sold in execution of the rent decree obtained 
against the recorded tenants. That shows that the learned Judges 
were of opinion that an interest which would be injuriously affected 
by the sale is an interest voidable on the sale. But, as already 
pointed out, the expression “ voidable on the sale" indicates the 
subsistence of some interest which has to be avoided after the sale. - 
The case of Jugal Mohini Dasi v. Srinath Chatterjé (2) was a case 
under section 170 clause (3) of the Bengal Tenancy Act. But it 
proceeds upon the same reasoning. These were followed in the 
case of Tarak Das Pal Chowdhry v. Haris Chandra Banerjee (3) 
where it was held that “a purchaser of a holding who has not been 
recognised as a tenant by the landlord, has an interest ig the hold- 
ing which is voidable on asale held in execution of a decree for 
rent against a registered tenant within the meaning of clause (3) of 
section 170 of the Bengal Tenancy Act." The learned Judges 
pointed out that “the expression used by the Legislature is 
* interest voidable on the sale,” and not “incumbrance voidable 
on the sale” under the provision of the r4th Chapter of the Benzal 
Tenancy Act. The language used by the legislature is comprehen- 
sive and should pot be narrowly construed in view of the obvious 


' (1) (1009) 13 C. W. N. A y (2) (1910) 12 C. L. 1. 609. 
(3) (1912) 16 C. L- J. 548 ; 17 C. W. N. 163. 
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object of this provision.” The case of Akamadulla Choudhury v. Civin. 
Prayag Sahu (1) merely followed the above case. 1026: 

The whole thing turns upon the meaning to be attached to the bd 

Janus Mandal 

expression "voidable on the sale”: whether it means an interest 
injuriously affected by the sale, or an interest which subsists and Khetra Mohan Bera 
which has to be avoided after the sale. The opinions of the learn- N. R. Ckatterjea, 3. 
ed Judges Who decided the above cases are entitled to the highest nd 
respect, but it seems to me that the distinction pointed out above 
was not*kept in view in those cases. 

It is contended by the learned vakil for the petitioner that some 
steps have to be taken by the purchaser at a sale if the unregistered 
transferee does not give up possession of the holding and, there- 
fore, it is a case of avoiding the interest on the sale. But, if that 
contentionis wellfounded it may be applied with equal force to 
the case of a trespasser, who certainly has no interest voidable on 
the sale. 





There are a large number of decisions: of our Court and a deci- 
sion of the Special Bench of the Patna High Court in Makadeo 
Lal v. Langat Singh (2) supporting the view I have taken. They 
are all noted in Sen's Bengal Tenancy Act, 5th Edition at pages 
797—798. It is unnecessary to discuss them. 

For these reasons, I think that the question referred to the 
Full Bench must be answered in the negative. The result, there- 
fore, is that the Rule is dischar,ed with costs—two gold mohurs 
for all the hearings. 

Cumin:r J] ®-I agree. I have already stated my reasons in the 
Letter of Reference and I do not think that I should take up the 
time of the Court by reiterating them. 

B. B. Ghose J :—I agree. My view was already expressed in the 
case of Barada Prosad Roy Chowdhury v. Foijuddi Haldar (3) and 
the discussions that I have heard to-day confirm me in my opinion. 
The only thinz that I may add is that. where an interest is extin- 
guished on a sale, nothing remains afterwards which need be 
avoided, The interest, therefore, of the petitioner cannot be called 
an "interest voidable on the sale." e 

Panton J :—I agree in the judgment delivered by my learned 
brother Mr. Justice Chatterjea. 

Page J :—I agree. The words “interest voidable on the eale” 
in section 170 (3) of the Bengal Tenancy Act cennote that such 
interest may or may nut be avoided by the auction-purchaser at his 


(1) (1914) 20 C. W. N. 39. (2) (1917) 2 Patna L. J. 457. 
(3) (1924) 28 C. W. N. 845. . 
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election. But whether the interest in question will cease on the sale 


or subsists thereafter is a matter over which the purchaser has no 
control. He can neither make the holding transferable by affirmance 
nor avoid the transfer by disclaimet. It seems to me, therefore, 
that it is not quite correct to say that the petitioner's interest would 
pass on the sale. What really would happen is that under the sale 
the title to the holding would pass to the purchaser free -from such 
interest, which would be extinguished on the sale taking place. 


D. K. R. Rule discharged. 


APPELLATE CIVIL. 


Before Mr. Justice Cuming and Mr. Justice D. B. Ghose. 


UPENDRA NATH MUKHOPADHYA AND ANOTHER 
2. 


KIRAN CHANDRA GHOSH AND oTEERS. * 


Alienalion—Hindu  daughter—Legal necessity —Burden of proof—Sale for 
arrears of rent —Purchase by tenant — Interest in purchased property. 


Where a property in the hands of a limited owner was sold for arréars of 
rent and was purchased at the auction sale by the same limited owner, there was 
no alteration in the position of the tenant and'the land continued t» have been 
held by the lady in the same interest as previous to the sale. 


The fact that the reversioner was 16 or 17 years old atthe time of sale and 
the transaction was entered into with his knowledge by his mother, does not 
affect hís right to claim, recovery of possession of the preperty on the death of 
his mother. 


A daughter as heiress of her father takes a restricted interest similar to that 
taken, by a widow with a similar power of disposal. This power is conditional; 
she can dispose of the inheritance for legal necessity but it lies on the alienee to 

i) 


*Appeal from Appellate Decree No, 2650 of 1922, against the decree of 
M. C. Ghosh Esq, District Judge of Jessore, dated the 7th August, 1922, revers- 
ing that of Babu Satis Chandra Banerji, Munsif, 2nd Court, at Narail, dated the . 
22nd February, 1921. t 
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prove the existence of this necessity, and this is so even though the absence of 
necessity be not pleaded by the reversioner :  Kondama v. Kandasami (1) 


Costs of litigation are not always a legal necessity. If the costs had been 
incurred for the purpose of protection of the estate and the limited owner had 
incurred debts for the purpose of meeting those costs then only the costs of the 
litigation could be considered as legal necessity. 


Appeal by the Plaintiffs. 
Suit for recovery of property. 
The material facts appear from the judgment. 


De. Dwarka Nath Mitter and Babu Pramatha Nath Bando- 
padhya for the Appellants. 


Mr. Sarat Chandra Bose, Babus Biraj Mohan Majumdar and 
Staram Banerji for the Respondents. 


The judgments of the Court were as follows : 


B. B. Ghose, J: This appeal arises out of a suit brought by 
the daughter’s sons of one Peary Mohan Goswami for recovery 
of certain properties belonging to their maternal grandfather 
which had been alienated by their mother Umasundari. Uma- 
sundari died in November 19:2 and the present suit was 
brought in November rg19. 

The Munsiff gave a decree in favour .of the plaintiffs with 
regard to all the lands claimed except four plots. The defendants 
appealed to the District Judge and the plaintiffs preferred cross- 
objections. The appeal of the defendants was decreed by the 
learned Judge and the cross-objections dismissed. In the result 
the entire suit was dismissed on appeal. The plaintiffs appeal 
to this Court and they attack the decision of the District Judge on 
the ground that the alienations made by their mother who had a 
Hindu widow’s estate in the property left by her father were not 
justified by legal neccessity. 

The defendants allege that some of the properties did not 
belong to the estate of the maternal grandfather of the plaintiffs, 
namely, the lands entered in schedule ‘Ga’ and schedule ‘ Cha’ of 
the plaint, With regard to the lands included ‘in schedule ‘Cha’ 
the learned Judge found that the lands.were acquired by Uma- 
sundari andthe plaintiffs had not been able to prove that it was 
done with the funds belonging to the estate of Umasundari's 
father. On this finding the plaintiffs’ claim with regard to the lands 
sf ted in schedule “ Cha” must be dismissed. a 
Wh With regard to the lands of schedule “Ga” fhe question stands 


* 
(1) (1923) 39 C. L. J. 194 (199) ; I. L. R. 47 Mad, 18r.. 
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on a different footing. The property is found to have belonged 
to Peary. It was sold for arrears of rent during Umasundari's 
time and it was purchased at the auction sale by Umasundari in 
the benami of another person. On these facts the District Judge 
has held that Umasundari had acquired an independent right to 
the property. In this view he was clearly wrong. Even if the 
property had been sold and purchased by a third per$on in execu- 
tion of a decree for rent against a limited owner it has beeh held in 
a series of cases that the sale would prima facie affect the interest 
of the limited owner alone, and unless it is established that the sale 
was held in terms of the rent law the absolute title could not have 
been conveyed to the purchaser. In the present case the purchase 
was made by the judgment-debtor herself, and the result of the 
decree, sale and the purchase was that there was no alteration in the 
position of the tenant and it must be held that the lands of sche- 
dule * Ga’, continued to have been held by the lady in the same 
interest as previous to the sale. The plaintiffs therefore can claim 
this property unless otherwise barred. 


A great portion of the judgment of the District Judge is taken 
up with the decision of the question whether the transactions by 
which Umasundari transferred the lands to the predecessor of the 
defenlants were tainted by undue’ influence, fraud or coercion. 
These questions are of very slight importance in the present con- 
troversy, because assuming that the lady had executed the docu- 
ments by which the transfers were effected with full knowledge and 
fully understanding what she was about, still the plaintiffs as rever- 
sioners can claim to recover possession of the properties conveyed 
unless the transferee can establish that there was any justifying legal 
necessity for the transfers. It is immaterial that the plaintiff No. 
I was 16 or 17 years old at the time of the sale and the transactions 
were entered into with his knowledge by his mother, as that does 
not affect the plaintiffs’ right to claim recowery of possession of the 
properties on the death of their mother. 

With regard to the main question dealt with by the District 
Judge it appears to me to be quite clear that he approached the 
question from a wrong. point of view. He starts by saying that 
the plaintiffs can succeed only on showing that their mother execut- 
ted the deeds without legal necessity and finishes this finding by 
the statement that it is to be presumed that Umasundari executed 
the deeds in favoug of Rajani Ghose for legal necessity. The 
deeds by which the properties were, conveyed are two, a kočala 
executed for a consideration of Rs. roo which includes plots r, 2, 
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4 to 9, r1 to 15 and 17 to So of schedule "Ka" and the whole of 
the lands included in schedules Kha, Ga. and Cha and the rest of the 
properties claimed by the plaintiffs are covered by a permanent 
lease which had been granted by the lady ata rent of Rs 24 only 
without receiving any premium for it. These lands, it has been 
stated in the judgment were let out previously at a rent of 
Rs. 44-6-0 to ‘another tenant. 

With regard to the question of legal necessity it is sufficient to 
draw the attention of the learned Judge to the latest case decided 
by the Privy Council on the question, namely the case of Kondama 
Nacker v. Kandasami Goundar (1) in which Sir Lawrence Jenkins 
in delivering the judgment of the Privy Council observed at page 
18% “It is now settled beyond dispute that a daughter as heiress of 
her father takes a restricted interest similar to that taken by a 
widow with a similar power of disposal. This power is conditional ; 
she can dispose of the inheritance for legal necessity but it lies on 
the alienee to prove the existence of this necessity, and this is so 
even though the absence of necessity be not pleaded by the rever- 
sioner.” He then cites a previous Privy Council case of Sham 
Sundar Lal v. Achhan Kunwar (2) in which it was stated that ** In a 
suit like the present on a bond made by a person with restricted power 
of alienation the defendants are not required to plead the absence of 
legal necessity for the borrowing." It was stated later that the 
“touchstone of authority is necessity". .In that very case it was 
observed on the authority of the case of Bijoy Gopal Mukerji v. 
Krishna Mahisht Debi (3) that the reversioners, on the mothers 
death can treatsit ‘as a nullity without the intervention of any Court? 
The learned District Judge has not dealt with the question of neces- 
sity from that point of view. He states “ Now as to legal necessity 
there is evidence that she had litigation for some years with the 
defendafits' predecessor and she had to meet the costs of the 
said litigation. The learned Court below thinks that the defen- 
dants’ predecessor Rajani Ghose pleader wronged the lady by 
forcing her to litigate with him and he could not in law take 
advantage of his own wrong.” Now, it should be remembered that 
costs of litigation are not always a legal necessity. If the costs had 
been incurred for «the purpose of protection of the estate and the 
limited owner had incurred debts for the purpose of meeting these 
costs then only, I think, the costs of the litigation could bt con- 


e 
(1) (1923) 1. L. R. 47 Mad. 181 3 39 C. L. J- 194 (199). 
(2) (1898) I. L. R. 21 All. 71 ; L. "Ro 25 I. A. 191. 
(3) (1907) I. L. R. 34 Calc. 329 P. C; L. R. 34 1. A. 87; 5C. L. 
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sidered as legal necessity. There is no finding to that effect by 
the -learned Judge. He ought to have come to a finding as to 
what the litigation was for which the lady was said to have in- 
curred costs, and whether these costs could be recovered from the 
estate left by her father. The learned Judge lower down obser- 
ves “Besides costs of litigation it ‘appears that Umasundari was 
not well to do: she was in distress about keeping up her dwelling 
house and maintaining her children.” ‘This also appears to be 
too vague a finding to base any decision upon. He has reversed 
the decision of the Munsiff on the question of legal necessity, The 
Munsiff has found distinctly that ‘the lady was in affluent circums- 
tances and had enough money to build a ucca house for herself. 
These matters have not been dealt with by the learned 
Judge atal. He has gone apparently upon the idea that as “no 
undue influence, coercion, misrepresentation or fraud has been 
proved there is no reason why the lady should transfer the properties 
without legal necessity, as it is to be presumed that she loved her 
sons and acted in their interest. He has dealt with the question 
from a wrong standpoint. He ought to have found upon the 
evidence whether there was actual legal necessity or such represen- 
tation on which a eaa fide purchaser could properly act in accept- 
ing a transfer from a person having only the limited interest of a 
Hindu widow. 


Then with regard to the question of the lease, as I have already 
Observed no premium was paid and the Judge has come to no 
finding whatsoever as to how this document could have been 
executed for legal necessity. He simply says “I am of opinion 
that the two .deeds were executed for legal necessity." "The find- 
ings which he has arrived at which I have already stated cannot 
amount to a legal necessity for a permanent lease at a reduced rent 
of the properties inherited by her from her father. The deeision of 
the learned Judge therefore with regard to these properties cannot 
stand except with regard to the share of plaintiff No. 1. The 
learned Judge has found that plaintiff No. r had accepted rent 
with regard to the lands included in the o/aA after the death of his 
mother. His finding is that after the death of the lady plaintiff 
No. 1 ratified the act of his deceased mother in granting the lease 
to the defendants’ predecessor. The claim of plaintiff No.1 with 
regard to these lands must therefore fail. 

The result therefore is that the decree of the learned District 
Judge with reference to the four plots with regard to which the 
suit was dismissed by the Munsiff will stand, as also his decree 
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with regard to the land included in schedule “Cha” of the plaint, 
The decree with regard to the properties included in the pottak 
executed by Umasunari wil be modified to this extent that 
the plaintiff No. 2 willget a, decree with regard to his share in 
those properties, that is to say his eight annas share, The rest of 
the case will be remanded to thé lower appellate Court for a 
decision of-the question relating to the sale deed which covers the 
plots I have already mentioned with the exception of ‘Cha’ lands. 
The fearned Judge will upon the evidence come to a finding as to 
whether the sale of the properties covered by the £eóa/a as stated 
above can stand with reference to the observations made in this 
jadgment. 

Plaintiff No. 2 will get ith of the costs of this appeal as against 
the defendants. The defendants will bear their own costs in this 
Court. Further costs which will be incurred and the costs of the 
Courts below will abide the result of the decision of the appeal 
by the learned District Judge. 


Cuming, J. I agree. 


A.T. Me Appeal allowed in part: Case remanded, 


Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


PANCHUBALA DEBI 
* 9. 
JATINDRA NATH GOSWAMI.* 


e : e 
Ejectment—Permanent lease—Contemporaneous deed excluding certain class 
of heirs from inheriting. 


A lease provided ** on paying the settled rent yon will continue to enjoy and 
possess (the premises) by residing therein through sons, grandsons &c....The said 
rent shall not be increased or decreased." An ekrarnama executed on the same 
date contained the following provisions: ‘I and my sons, grandsons &c. shall 


*Letters Patent Appeal No. 41 of 1925 in Appeal from Appellate Decree 
No. 668 of 1923, against the decree of Mr. Justice D. N. Chakravarti, dated 
the 18th March, 1925, affirming that of Babu Bamandas "Mukherjee, Subordinate 
Judge, znd Court, of Hooghly, dated the 20th November, 1922, affirming that of 
Babu Khagendra Nath Dutta, Munsif, 2nd Court, of Hooghly, dated the 1st 
March, 1921. š 
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continue to enjoy and possess the said land and rooms by dwelling therein &c. 
But my daughter or my daughter's son shall not be able to reside therein as my 
heirs and they shall not be entitled to the said property”: 


Held, that on a proper construction of the documents, the lease was a perma- 
nent heritable one. _ 


That it was not competent in lessee to exclude one class of his heirs from 
inheriting the leasehold property altering the rule of succession under the Hindu 
law, by the covenant in the e£rarnama. 


That the clause in the e4rarnama was void and not enforceable under the 
law: Thakur Rajindra v. Rani Raghubans (1). E 

That the right to possessión on the failure of heirs did not revert to the 
grantor but escheated to the Crown : Sonet Koer v. Himmut Bahadoor (2). 


Per. B. B. Ghose, F: Although the words “f Putra Poutradi Kramé"' 
literally signify descendants of the male sex, they ordinarily mean and include 
female heirs where by law the estate would descend to such heirs, and are apt 
for conferring an estate of inheritance to either male or female heirs, 


Appeal by the Defendant. 
Suit for ejectment. 


The Courts: below gave the plaintiff a decree. On appeal this 
decree was affirmed by the following judgment. 


D. Chakravarti, J. The defendant is the appellant. The 
only question raised was as to the construction of a lease and an 
agreement. It is admitted that the two must be read together as 
part of the same transaction. In that view it is quite clear that 
the lease was limited to the grantee and to his son and grandson. 
The daughter and the daughter’s heirs were expressly excluded 
from the enjoyment of the leasehold interest. It is a matter of 
contract by which the right was created. I do not see why that 
contract should not be binding upon the parties. It is unnecessary 
to discuss the question at any length as the: learned advocate for 
the appellant did not make any serious attempt to show that the 
conclusions of the lower appellate Court were wrong. Tt was 
suggested in the argument that there was no condition of re-entry in 
the lease, I should only point out that this is mot a case of for- 
feiture for breach of any condition in the lease. But here the ques- 
tion is as to the limitation provided in the lease. If the lease was 
intended to be operative only with reference to certain limited 
persons the question is as to the construction to be put on the 
words créating the limitation. Itis not disputed that the daughters 


(1) (1918) 28 C. L. J. 456; 23 C. W.N. e101; L. R. 45 L A, i34; LLR. 


40 All. 470. 
(2) (1876) I. Li R. 1 Calc. 391; L. R. 3 LA. 92. 
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were expressly excluded by the deeds when read together. In this 
view the appeal fails. 

But considering that the defendant has to remove from the 
house, with the consent of the learned advocate for the respondent, 
I allow six weeks' time from this date to the defendant to vacate 
the premises and to remove the materials of the structures. 

‘The gross-objections preferred by the respondent is not 
pressed. ` 

Both the appeal and the cross-objection are dismissed. In the 

t circumstances I make no order as to costs. 

Against this judgment, the defendant appealed under clause 
15 of the Letters Patent. 

* Babu Narendra Nath Chaudhury for the Appellant. 

‘Babu Debendra Narayan Bhattacharjt for the Respondents. 

, C. A. V. 


The judgments of the Court were as follows : 

Cuming, J. This is an appeal against a judgment and decree 
of my learned brother Mr. Justice Chakravarti and raises an inte- 
resting point of law. The facts of the case are briefly these. 
The plaintiff granted to one Abinash Chandra Banerjee a perma- 
nent lease of a certain property. At the time ofthe execution of 
the document an Zrarnama was executed which provided that 
the grantee’s daughter and daughter’s sons should not be entitled 
to succed as heirs. ; 

The grantee died sometime ago and was succeeded by his 
widow. She died in 1919 and the grantee's daughter then remained 
onin possession, 1 

The.grantor now seeks to eject her on the ground that under 
the terms of the patah and Ekrarnamah she is not entitled to 

\ inherit the property. 


This contention found favour with the trial Court and both the | 


Courts on appeal. 

The defendant in third appeal has contended that the clause 
in the Zkrarnamak which is read as part of the lease excluding 
the daughters and daughters’ sons of the grantee is inoperative on 
the ground that it was not open to the plaintiff to’ provide in the 
lease that the property should descend in a different order of 
succession to the normal one and that it was not open to whim to 
grant an interest contrary to the usual order ‘of succession. He 
relies on the case. of Thakur ` Rajindra Bahadur Singh v. Rani 
Raghubans Kunwar, (1) 


(1) (1918) 28 C, L. J. 4563 23 C. W. N. 101. 
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EIUS "The plaintiff.on the other hand - contends" that? the- lease: read 
1926. with the Zkvarnamah is not a permanent lease. ‘It is really:a lease 
Panchibala Debi for a term of years-‘viz, the life-time ‘of the: male :heirs- of the 
Jotindra Nath grantee. Looking at=the lease and the. Enrarnamah Y have little 
Goswami. difficulty’ in coniing to the finding that the -lease ‘purports to create 
Cuming? 9. a permanent: héritable right :in-the:/land. It -coritajns the usual 
Be word by which such rights have always been held to be created. 
It states that on paying the settled rent the lessee will continue-to ' . 
enjoy--and possess by residing there through sons, - grandsons 
etc., (Putro Poutradi Krame). ‘There is ‘the further stipulation that 
the rent is not to be decreaged:or increased. In other -words that 
it is fixed. There are certain clauses restraining alienation by gift, 
sale or mortgage ‘but as there is no re-entry clause in this-leage 
these restrictions- are inoperative. "Then in. the -Akvarnamah we 
firid the clause around which the main controversy has centred 
namely the provision that.the daughter and daughter's sons shall 
not.succeed. The argument .put forward is that the clause pre- 
vents the lease from being a permanent one. I do not think .that 
it does, ~All it provides is that certain heirs shall not succeed viz., 
the daughters and daughter's sons. It does not, provide that in 
event of the nearest heir being:the daughter -or daughters sons the 
property reverts to the grantor. There may. be other persons who 
if.the daughter, and daughter's sons are excluded would be entitled 
to succeed. At the highest this clause would exclude certain 
persons but it by no means follows that this clause must mean that 
if:the next heir is the daughter ‘or daughter's sons he property 
reverts to the grantor. 


———— 


The lease is therefore in my opinion an ordinary absolute 
hereditary Mokarari tenure. 


r 


The question -to .be answered in the present case then is: 
Does the clause regarding the exclusion of the daughters and 
daughters’ sons give the landlord the right of. re-entry in the event 
of the nearest heir being the daughters or daughters’ sons ? I am of 
opinion that it does not-for two reasons: 


(I) The clause is inoperative: See the decision of the Privy 
Council in the case of ‘Thakur Rajindra Bühadur Singh v. Rant 
‘Raghubans Kunwar (1) where it is held 'that a subject has no 
right to impose on land or other property any limitation of descent 


(1) 1918) 28 C. L. J. 456 ; 23 C. W. N. 101. 
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which is at variance with the ordinary law of descent of property 
applicable to his case. 

(II) Supposing for the sake of argument that the clause exclud- 
ingthe'daughters and daughters’ sons is operative, the grantor 
would have no right of re-entry on the failure of other heirs. The 
right to possession on the failure of heirs does not revert to the 
grantor but escheats to the Crown. See the case of Sonet Kooer 
v. Himmut Bakadoor (1). 

I find that the plaintiff is not entitled to eject the defendant. 

The result is that the appeal must succeed, the order of Mr. 
Justice Chakravarti must be set aside and the plaintiff’s suit entirely 
dismissed. The appellant is entitled to her costs in all the 
Courts. i 

B: B. Għiose, J : This appeal raises a question of nicety which 
does not appear to be directly covered by authority. Plaintiffs sued 
for khas possession by ejecting the defendant from the property 
in suit on the basis of their title as heirs of Matilal and Doyal 
Goswami. The father of the defendant, one Abinash obtained a 
lease of the property from those two persons by exchange of 
pottah and kabulyat dated the 4th of June rigor. On the same 
date Abinash executed an Zkrarnamak in favour of the lessors. 
Abinash died in 1914 while in possession of the leasehold leaving 
a widow and the defendant his daughter, who has ason. The 
widow remained in possession of the property till her death in 
tg1g and after her death the defendant who was the legal heir of her 
father has been in possession of the property. The plaintiffs 
seek to eject the defendant on the ground that by virtue of certain 
terms in the Ækrarnamak executed by her father the defendant is 
not entitled to suceeed to the disputed property as his heir and she 
is therefore a mere trespasser from whom the plaintiffs are entitled 
to recover khas possession. The trial Court made a decree in eject- 
ment which was confirmed by the Subordinate Judge with a slight 
variation which is not necessary to mention. On second appeal 
to this Court the decree in ejectment has again been affirmed by my 
learned brother Mr. Justice Chakravarti. The contention of the 
defendant against that decision is that the provision in the Ekrar- 
namah is not valid in law and the plaintiffs are not entitled to 
enforce it nor can they claim any benefit under it. In order to 


appreciate the point it would be convenient to give extracts of the ` 


relevant portions of the otiak and Ekrarnamak. The pottah pro- 
vides, “on:paying the settled tent you will continue to enjoy and 


(1) (1876) 1. L. R. 1 Calc. 39! ; L. R. 3 I, Ar 92, 
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possess (the' premises) by residing therein through sons, grandsons 
&c. (Putra Poutradi Krame) * * * * The said rent shall not be 
increased or decreased." The Ækrarnamak contains the following 
provisions: " Iand my sons, grandsons &c., shall continue to 
enioy and possess the said land and rooms by dwelling therein &c. 
But my daughter or my daughter's son shall not beable to reside 
therein as my heirs and they shall not be entitled to» the said 
property". There can hardly be any doubt on'a proper ‘construction 
of the documents, which it is admitted must be read together that 
the lease is a permanent heritable one. Although the words 
“Putra Poutradt Krame" \iterally signify descendants of the male 
sex, they ordinarily mean and include female heirs where by law 
the estate would descend to such heirs, and are apt for conferring an 
estate of inheritance to either male or female heirs. The question 
then is whether after the grant of a permanent Heritable interest the 
grantor and grantee can validly enter into a covenant that a cer- 
tain class of heirs shall not be entitled to succeed to the property. 
The appellant relies on the case of Rajindra Bahadur Singh v. 
Raghubans Kunwar (1) in support of his contention on that such a 
stipulation is not valid. In that case the Privy Council laid down 
that * a subject has no right to impose upon lands or other property 
any limitation of descent which is at variance with the ordinary 
law of descent of property applicable in his case.” Their Lordships 
quote with approval the observation of Sir Edward Chamier ¿“ that 
it is settled law that a subject cannot make his property descendible 
ina manner not recognized by the ordinary law.” | The general 
principle in which this rule is based was discussed in the well 
known case of Tagore v. Tagore (2) Their Lordships say: 
* Whilst, however, rules of detail prevailing in England areto be 
laid aside, there are general principles affecting the transfer of pro- 
perty which must prevail wherever law exists, and to which resort 
must be had ih deciding several questions of an elementary charac- 
ter, which have been strongly argued in this case, and as to which 
there:is no precise authority. l 

“ The power of parting with property once acquired, so as to 
confer the same property upon another, must take effect either by 
inheritance or transfer, each according to law. 

“Inheritance does not depend upon the will of the individual 
owner? transfer does. Inheritance is a rule laid down (or in the 
case of custom recognised) by the State, not merely for the benefit 
of individuals, but for reasons of* public policy" (Domat, 2413). 

(1) (1918) L. R. 45 1. A. 134 ; I. L. R. 40 All. 470. > d 


1 


(2) (1872) I. A. Sup. Vol. 47 ; 9 B. L. R.*377 ; 18. W. Re 359. 


a MA e aa 
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Their Lordships further observe: “ This. was well expressed by 
Lord Justice Turner in Svorjomonce Dossi v. Deno Bundhoo 
Mullick (1) * A man cannot create a new form of estate or alter the 
line of succession allowed by law, for the purpose of carrying out 
his own wishes or views of policy; On the principle laid down 
in these cases,it must be held that it was not’ competent in Abinash 
to exclude one class of his heirs from inheriting this lease-hold 
property, altering the rule of succession under the Hindu Law, 
by the covenant in the Ækrarnamah and this -must be held to be 
void and not enforceable under the law. The defendant is therefore 
entitled to the property under the ordinary law of succession. . _ 
The next question urged on behalf of the appellants is that 
assuming that the daughter was not entitled to succeed by reason 
of the agreement, the plaintiffs have no right to claim ejectment. 
There is no stipulation that on failure of heirs of Abinash the 
property would revert to the lessors. In this case it was not found 
that if the daughter and her son were excluded from the line of 
heirs of Abinash there were no other heirs. But even if there are 
no other heirs of Abinash plaintiff cannot claim khas possession, 
as on the authority of the case Sovet Kooe? v, Himmat Bahadoor (2) 
decided by the Privy Council, the Crown will take the property by 
escheat. This objection also seems to me to be of substance. The 
appeal must therefore succeed on both the grounds taken and the 
suit dismissed with costs in all Courts. — 


A. T. M. 


e 
(1) (1857) 6 M. I. As 526 (555). 
(2) (1876) L. R. 3. 1. A. 92 ; I. L. R. t. Calc. 391. 


Appeal allowed. 
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ORIGINAL CIVIL. - 
Before Sir Chara Chunder Ghose, Knight, Judge, 
BAIJNATH KAMANI 


9. . 


* 


 THESECRETARY OF STATE.FOR INDIA IN.COUNCIL.* 


Jurisdiction —Suit against Secretary of State—Cause of action arising wholly 
outside——Civil Procedure Codé (Act V of 1908), Sec. I1 5—Exercising j juris- 


diction not-vested in it by law. : 


The Calcutta’ Small ‘Causes Court ‘has no Tm to entertain a suit 
against the Secretary of ‘State for' India ih Council; -where the cause 
of action has arisen wholly outside. the jurisdiction of the Small Causes Court, 
on the sole ground that the Secretary of State. for. India.in Council carries 
on business, that is, conducts the management of the Eastern Bengal Railway 
in the Head.Office thereof which is situate at Koila Ghat Street within the 
jurisdiction of the Small Causes Court. Such Court can entertain such 
suit only if leave is ‘obtained’ under’ section 18 of the Presidency Small 
Causes Court Act for institution of-àuit : Doya Narain v. The Secretary of State 
for India in Council (1) and Rodricks v. Secretary of State for India (2). 


The Small Causes Court cannot give jurisdiction by taking am entirely 
wrong view of law, 


The High Court interfered under section “115 of the Code of Civil Procedure 
as the Small Causes Court exercised jurisdiction not vested in it by law. 


Application by the Defendant. e 

The material facts appear -from the judgment. 

Mr. W. W. K. Page for the Defendant Applicant. 

Mr. B. K. Bose for the Plaintiff. 

The following judgment was delivered : . i 

C. C. Ghose, J :—This is an application for revision under section 
115 Civil Procedure Code and the short point that I have got to 
decide in this case is whether the Small Causes Court had jurisdic- - 


tion to entertain this suit against the Secretary of State for India in 
Council No leave under section 18 of the Presidency Small Causes 


Court Act had been taken prior to the institution of this suit and 


* 
In the matter of section 115 of the Code of Civil Procedure and in the 


matter of Suit No. 6984 of 1925 in the Calcutta Small Causes Court. 
(1) (1886) I. Le R. 14 Calc. 356. (2) (1912) L L. R. 40 Calc. 308, 
LÀ 


Vor. XLIIL} HIGH COURT. 
it is therefore contended on behalf -of- the Secretary. of -State that 
inasmuch as- the cause of action arose wholly outside the juris- 
diction of the;Small Causes; Court, this suit: against the Secretary of 
State is not maintainable, having regard to the decisions of this Court 
in Doya Narain v. Secretary of State (1) and Rodricks v. Secretary 
Of State (2). . ' 

On behalf of the plaintiff it has been contended that the Secretary 
of State carrie on business, i. e., conducts the management of the 
Eastern Bengal Railway in the Head office thereof which is situate 
at Kaila ‘Ghat Street within the jurisdiction of the Small Causes Court 
and that therefore the. present suit is maintainable and no leave 
under section 18 of the Presidency Small Causes Court Act was 
necéssary. . It-is further contended that ;the error, if any, made by 
the Small Causes Court was a mere error of law and that this Court 
will not interfere under section 115 Civil Procedure Code with the 
decision of the Small Catises Court. 

In my view this matter is concluded by authority, namely, that 
a suit against the Secretary of State for India in Council can only be 
brought in the Court within the local limits of whose jurisdiction 


the cause of action arises. There can be no doubt that in this case 


the cause of action had arisen wholly outside the territorial juris- 
diction of the Small Causes Court and inasmuch as no leave had 
been taken under section x8 of the Small Cause Court Act, the present 
suit was not maintainable. The Small Causes Court cannot in my 
opinion give jurisdiction by taking on entirely wrong view of the 
law and it is a mistake to suggest that the error in this case was 
a mere error èf law. The correct view is that the Small Causes 
Court in'.the -circumstarces-which ‘appear on the record. exercised 
a jurisdiction not vested in it by law. The order, therefore, of the 
Small Causes Court is set aside and‘the present application must be 
allowed: with costs. 
P. C. Bose : . Attorney for the’ Plaintiff. 


"G. C. Gooding: Attorney for the Defendant Applicant. 
A, T. M. Application allowed. 


;. (1) (1886) I. L. R. 14 Cale, 256, (2) (1912) L Ls. Rego Calc. 308. 
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Before Sir Charu Chunder Ghose, Knight, Judge. ` 


MAHOMED OMAR MAHOMED YACOOB 
9. 
RELIANCE MARINE INSURANCE CO., LTD.* 


» 


Revision—Civil Procedure Code (Act V of 1908), Sec 115, O. 4 R. 13.—'Carries 
on business) —Jurisdichon— Wrong view of law—~Foreign corporation. 
A foreign corporation can only carry on business in Calcutta through an 
agent. 


A foreign corporation can only be served with the writ through its agent so 
carrying on its business. In order that the service on an agent in such circumstan- 
ces should be treated as service on the foreign corporation, the agent must have 
power to enter into contracts on behalf of the corporations Saccharin Corporation 
Lid. v. Fabrik Von Heyden Aktiengesellschaft (1) ; Otherwise the service of the 
writ is not good service on the foreign corporation: Okura & Co., Ltd. v. 
Fo*sbacka Fernverks Aktiebolag (2). 


The High Court interfered under section 115 of the Code of Civil "Procedure 
and set aside the lower Court's order given under wrong view of law which 
enabled it to assume jurisdiction in the case. l 


Suit for money. 

Application by the Defendant Company. 

The material facts appear from the judgment 
Mr. W. W. K. Page for the Petitioner. 


Mr. S. M. Bose for the Opposite Party. 


The following judgment was delivered by " 


C. C. Ghose, J. This is an application for revision under 
section 115 of the Code of Civil Procedure. 

The facts giving rise to the present application, shortly stated, 
are aS follows :—On the rrth August, 1923, Messrs G. Atherton 
& Co. of Liverpool shipped two packages intended for the plain- 
tiffs per s. s. “Mashud” from Liverpool to Calcutta and, according 
to the plaintiffs’ instructions insured the same with the defendant 
company for £220. A certificate of insurance was issued by the 
defendant. company.. The steamship ‘‘Mashud” arrived in Cal- 
cutta sometime in September, 1923. The two packages in ques- 
tion were cleared in apparently good condition on or about the 
20th September, 1923, and were brought to the godown of the 


* 
* Application No. 6 of 1926, in the matter of Suit No. 8425 of 1925 in the 
Court of the Presidency Small Causes Court. 
(1) (10911) 3 K. B. 516 ; si1 L. T. 97. — (a) (1914) 1 K. B. 715. 


ane 
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plaintiffs’ Calcutta Branch at 5 Colootola 2nd Lane. It was then 
discovered that one of the packages was much lighter than the other 
and the attention of Messrs. Gladstone Wyllie, and Co. the agents 
of the defendant company, was drawn to the same. The plaintiffs 
asked for a survey and a survey was held. On opening the package 
in question, the surveyor found that the contents were entirely miss- 


` ing and it was thought that the loss was due to pilferage. The plain- 


tiffs thereafter claimed the value of the missing goods plus the costs of 
the survey and instituted a suit in respect of the same in April, 1925, 
in the Calcutta Court of Small Causes. They did not take any 
leave under section 18 of the Small Cause Courts Act. 


The defendant company’s defence was that they did not carry on 
any business in Calcutta and that inasmuch as leave under section 
18 of the Presidency Small Cause Courts Act had not been taken 
to the institution of the suit, the Court had no jurisdiction whatso- 
ever to try the same. 


Evidence was gone into in the Court of Small Causes on the 
point as to whether or not the defendant company carried on busi- 
ness in Calcutta. It appeared on that evidence that the defendant 
company had an agency in Calcutta, the business of agents being 
carried on by Messrs. Gladstone Wyllie & Co., and that the latter 
were authorised to settle claims in Calcutta at the exchange of the 
day, either in currency or by draft in sterling money at 15 days 
sight on fhe company in Liverpool. The Small Causes Court on 
this evidence held that the defendant company carried on business 
in Calcutta ang that the Court had jurisdiction to try the suit. 

The defendant company is a foreign corporation and it can only 
carry on business in Calcutta through an agent. It is also clear 
that it can only be served with the writ through its agents so carrying 
on its: business. It is settled law, however, that in order that 


` service on an agent in guch circumstances should be treated 


as service on the foreign corporation, the agent must have power 
to enter into contracts on behalfof the foreign corporation [See 
Sactharin Corporation Ltd. v. Chemische Fabrik Von Heyden Aktien- 
gesellschaft (1)] ; otherwise the service of the writ is not good service 
on the foreign corporation [See Okura & Co, Lid wv. Forsbacka 
Jernverks Aktiebolag (2) Now from the evidence in this case and 
specially from the certificate of insurance produced by the plaintiff 
itis by no means clear that the agents in Calcutta have any 


e 
(1) (1911) 2 K. B. 516 ; 111 L. T. 97, 
(2) (1914) 1. K. B. 715. 
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power whatsoever to enter into contracts on behalf of the foreign 
corporation. It is true they can settle claims in Calcutta, but in 
case there is a difference of opinion, such claims have got to be 
referred to the defendant company in Liverpool. In these circum- 
stances I have come to the conclusion that the defendant company 
does not carry on business in Calcutta. It is said, however, that 
the Small Causes Court has on evidence found that the „defendant 
company does carry on business in Calcutta and that therefore 
I cannot interfere under section 115 Civil Procedure Code. in my 
opinion the Small Causes Court cannot give jurisdiction in a case like 
this on an entirely wrong view of the law on the subject. I am 
therefore of opinion that the Small Causes Court had no jurisdiction 
to try this suit and that the decree of the Small Causes Court cannot 
stand and must be set aside. The defendant company will be enti- 
tled to the costs of this application. 


Orr. Dignam & Co: Attorneys for the Defendant Petitioner. 


^ H. C. Banerji: Attorney for the Plaintiff Opposite Party. 
A. T. M. Rule made absolute. 


Testamentary and Intestate Jurisdiction. 


Before Sir Charu Chunder Ghose, Knight, Judge. 
IN THE GOODS OF GANESH DAS AURORA BECEASED.* 


Presumption—Death—Time of death—Continuance of life—Evidence Act (I 
of 1872), Sec. 108. 


There is a presumption in favour of continuance of life: Tani v. Rikhi 
Ram (1). 

Under section 108 of the Evidence Act, the presumption of the continuance 
uf life ceases at the expiration of seven years from the period when the person in 
question was last heard of : In Re Benjamin (2) and In Re Walker (3) ; but 
there is no presumption however, as to the time of his death and if any one seeks 
to establish the precise period at which such person died, he must do so by 


actual evidence,” ^ 


«Petition for presumption of death. (1) (1920) I. L, R. 1 Lahore 554. 

(2) ($902) 8 Ch. 725 ; 86 L. T. 387. ; 71 L. J. Ch. 319. 

(3) (1872) L, R. 7?Ch. App. 120; 41 L. J. Ch. 219; 25 L. T, 7753 20 
W, R. 171. e 

*[See Lal Chand Marwariv. Ramrup Gir (1925) 43 C. L, J. 249 P. C— 
Rep]. 


Vor. XLIII.] HIGH COURT. 


Tao 


The material facts appear from the judgment. 


Mr R. C. Deb for the Applicant. 

The following judgment was delivered :' 

C. C. Ghose, J: This is an application for an order that 
the death of one Gonesh Das Aurora may be presumed 
and that the petitioner may be at liberty to declare and state in 
her intended petition for grant of Letters of Administration to her 
of the property and credits of the said Ganesh Das Aurora deceased 
that the death of the said Ganesh Das Aurora occurred on or since 
the 29th August, 1918, and she may be at liberty to verify such 
statement in her intended petition. 

e Ihe circumstances under which this application has been made, 
briefly stated, are as follows: The applicant is the wife of the said 
Ganesh Das Aurora. It is stated that the applicant's husband dis- 
appeared on or about the 29th August, 1918, and has not been 
heard of since by her orany other member of his family or any 
relations or friends or by any one to the applicant's knowledge. It 
is further stated that diligent enquiries and searches to find out the 
whereabouts of the said Ganesh Das Aurora. in various places 
in British India, such as Calcutta, Howrah,  Hardwar, 
Bindhyachal, Muttra, Etawah, Brindavan, Amraoti and Agra, have 
been made but without success and advertisements were inserted in 
various places in Calcutta. The said Ganesh Das Aurora could not 
be found, nor was any information received about him. 

Now, under section xo8 of the Indian Evidence Act I think in 
this case Ganegh Das Aurora must be presumed to be dead. There 
is no presumption, however, as to the time of his death and if any 
one seeks to establish the precise period at which such person 
died, he must do so by actual evidence. The question for which 
provision is made in section 108 of the Indian Evidence Act is 
whether a man is alive or dead at the time the question is raised ; 
in other words, the presumption of the continuance of life [there is 
a presumption in favour of continuance of life, see Zant v. Rikki 
Ram (x)| ceases at the expiration of seven years from the period 
when the person in question was last heard of [See in this connec- 
tion In Re Benjamin (2); In Re Walker (3).] 

The order therefore will not be as prayed for but will be in the 
following form. In the premises herein mentioned the death of the 
said Ganesh Das Aurora may be presumed and the petitioner be at 
liberty to declare and state in her intended petition for grant of 


(1) (1920) I. L.[R. 1 Lah. 554. i (2) (1902) 1 Ch. 723. 
(3) (1872) L. R. 7 Ch. App. 120, 
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Letters of Administration to her of the property and credits of the 
said Ganesh Das Aurora deceased that in the events which have 
happened the death of the said Ganesh Das Aurora may now be 
presumed and the applicant may be at liberty. to verify such 
statement in her said intended petitiorr. 


G. C. Chunder & Co: Attorney for the Applicant. , 
A, T. M, Application granted in part. 


Before Sir Charu Chunder Ghose, Knight, Judge. 


RAMRATANDAS BAGRI. 
v. 
DWIJENDRA NATH SEN.* 


Commission—Official Assignee—Presidency Towns Insolvency Act (III of 1909), 
Sec. 81 Rule 178 (b). 


Ramratandas instituted a suit in the High Court on the 6th June, 1925, against 
D for the purpose of enforcing à mortgage, not knowing that D had been adjudi- 
cated an insolvent and-on application the Official Assignee was brought on the 
record. The suit was decreed.. Thereafter a question of priority was raised 
between Ramratandas and N and ultimately it was agreed between them that 
whatever monies were realised by sale of the stock-in-trade of D would be divided 
between the-plaintiff and N in certain proportion. Thereafter an atrangement was 
arrived at by which the Official Assignee was to sell the stock-in-trade through M. 
The goods were sold arid' the Official Assignee claimed his commission under sec- 
tion.8t of the- Presidency Towns Insolvency Act and rule 178 of the rules made 
thereunder : pos s 


Held, that as the two hypothecees did-not avail-themselves of the provisions 
of the Second Schedule of the Insolvency Act fortfie purpose of realising their 
security, they could not be charged with commission by the Official Assignee. 


Explanation to rule 178. made under section 81 of the Presidency Towns 
Insolvency Act is merely a guide for the purpose of construing rule 178 (b). 


Mr. Sushil Ch Sen for the Plaintiff. : 
Mr. B. K: Ghose for the Official Assignee. - 
The following judgment was delivered ; 


C. C. Ghose J :«The question raised on this summons is whether 
the Official Assignee of Calcutta as assignee of the estate and effects 
^ 


* In the matter of. Original Side Suit No, 1660 of 1925, 


et 


Vor. XLIII] HIGH COURT. 


of one Dwijendra Nath Sen is entitled to retain a sum of Rs. 185-1- 
Ii. as and by way of commission in the circumstances stated below. 


It appears that the said Dwijendra Nath Sen-executed three deeds 
of hypothecation, one dated the 2rst "March, 1925, in favour of 
Ramratandas Bagri and two Others dated the 16th February 
1924, and r4th January, 1925, in favour of Nandaram Mathura 
das. ‘The property mentioned in the deeds of hypothecation 
consisted of goods which were the stock-in-trade in the busi- 
ness carried on by Dwijendra Nath Sen. It appears that 
Ramratandas Bagri instituted a suit, in this Court on the 6th June, 
1925, being suit No. 1660o.0f 1925, against the said Dwijendra Nath 
Sen. for the purpose of enforcing the deed of hypothecation execu- 
ted by him in favour of the plaintiff. It is said that at the time of 
the institution of the suit it was not :known that Dwijendra Nath 
Sen had been adjudicated an insolvent and an application was 
therefore made to this Court on the:22nd June, 1925, foran order 
that the Official Assignee be brought on the record. By an order 
made by this Court dated the 22nd June, 1925, the application was 
granted and the Official Assignee was brought on the record. 
Thereafter it appears that the Official Assignee wrote on the rath 
November, 1925, to Messrs. Dutt &. Sen, the Solicitors for the 
plaintiff, Ramratandas Bagri, stating that inasmuch as the insolvent 
had admitted in his schedule that the plaintiff Ramratandas Bagri 
was a secured creditor for two sums, namely, Rs. 2,500 and Rs. 
1,200, being the amounts claimed in the said suit, and that in the 
events which had happened, he would not contest the suit. The 
suit, ultimately came on before my learned brother Mr. Justice 


Buckland on the 1st December, 1925, when his attention being drawn | 


to the letter of the r2th November, 1925, lie made a decree in favour 
of the plaintiff Ramratandas Bagri. It appears that thereafter a 
question of priority was' raised between Ramratandas Bagri and 
Nandaram Mathuradas and "ultimately it was agreed between them 
that whgtever monies were realised by sale of the stock-in-trade 
ofthe said Dwijendra-Nath Sen would be divided between the 
plaintiff Ramratandas Bagri and ‘the said Nandaram Mathuradas 
in the proportion of 1 to 2, i. e, the plaintiff Ramratandas Bagri 
would get a ird share of the sale proceeds of.the stock-in-trade 
and the said Nandaram Mathuradas- would get a rds share of the 


sale proceeds. It appears that thereafter an arrangement was. 


arrived at by which the; Official Assignee was to sell the stock-in- 
trade through Messrs. Mackenzie Lyall & Co... The goods were 


accordingly sold, and a sum of Rs. 3,702-7-3 was realised by the . 
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sale of the goods. The Official Assignee has furnished an account 
in which he says that the net balance available for distribution 
among the plaintiff Ramratandas Bagri and the said Nandaram 
Mathuradas is a sum of Rs. 3,226-13-10. This sum has been 
arrived at by deducting a sum of Rs. I85-r-11 On account of the 
Official Assignee’s commission and this last mentioned sum is the 
subject of exception on this summons. " 

The Official Assignee has appeared by counsel and he has 
argued that under section 81 of the Presidency Towns Inso]vency 
Act and rule 178 of the rules made thereunder, the Official Assignee 
is entitled to charge the commission referred to above. On the 
other hand, it has been argued on behalf of the plaintiff Ramratan 
das Bagri that under the Presidency Towns Insolvency Act and the 
rules made thereunder, the Official Assignee is not entitled to 
deduct any commission whatsoever on the facts of this case. 

It appears to me that in this case the parties concerned namely, 
the two hypothecees did not avail themselves of the provisions of 
the 2nd schedule of the Insolvency Act for the purpose of realising 
their security and that therefore they not having availed them- 
selves of the machinery provided by the Insolvency Act, cannot be 
charged with commission in the manner proposed by the Official 
Assignee. The present plaintiff proceeded to institute a suit and 
has recovered a decree on his deed of hypothecation. The sale 
by Messrs. Mackenzie Lyall & Co. was a sale by arrangement 
between the parties—and at the time when the sale was so held the 
only property which had vested and which remained vested in the 
Official Assignee under the terms of section 17 of the Insolvency 
Act was the equity of redemption which the insolvent had after 
the deeds of hypothecation had been executed by him. In these 
circumstances. I do not see how the Official Assignee can contend 
that under rule 178 (b) he is entitled to charge a commission. It is 
said that the explanation to that rule is merely a guide for the pur- 
pose of construing rule 178 (b). I agree; and on the construction 
of rule 178 (b) there cannot be the slightest doubt in my opinion 
that the Official Assignee is not entitled to claim the commission 
referred to above. 

The result therefore is that there will be an order in terms of 
the summons and the Official Assignee must pay the costs of this 


application personally. 
Dutt & Sen: Attorneys for the Plaintiff, 


N. C. Mandal & Co. : Attorneys| for the Official Assignee. 
A. T. M. i Qrder accordingly. 
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CRIMINAL REVISION. 


Before Mr. Justice Sehrawardy, and Mr. Justice Duval. 
BHARASA NOW 


V. 


: SUKDEO AND OTHERS.* 


Criminal appeal— Duty of appellate Court—Criminal Procedure Code, (Act V of 
1898) Sec. 422, 245 250, 436— Notice to complainant, if essential —Omisston 
to issue notice to the officer appointed by the Local Government, effect of. 
One of the fundamental principles of law is that no order should be passed 

to the detriment or prejudice of a party without giving him an opportunity of 

of being heard in defence. 


Although there is no provision in law that notice must issue upon the com- 
plainant when an appeal is filed in a criminal case and it cannot be said that 
the lower appellate Court acted illegally and without jurisdiction in not issuing 
notice upon the complainant, acting on the abovementioned principle, it would 
have been in exercise of proper discretion by the lower appellate Court to 
give notice to the complainant of the hearing of the appeal where compen 
sation has been awarded to him by the trial Court. The acquittal on appeal 
was consequently set aside. 


Per Duval F: Under section 422 Criminal Procedure Code the appellate 
Court must issue notice to the officer appointed by the Local Government before 


disposal of the-appeal. Omission to do so is good reason for ordering the ^ 


appeal to be reheard. 


Application for Revision under section 435 of the Criminal Proce- 
dure Code of an order acquitting the accused persons on appeal. 
The Trial Court convicted the accused persons and directed 
compensation of Rs. 5o to be paid to the complainant. 


The appellate Court in calling for the record of the Trial Court 
did not direct any notice to be issued on the complainant. It was 
further discovered at the final hearing ofthe Rule that there was 
nothing in the order sheet to show that any notice has been issued 
to the officer appointed by the Government for the purpose. The 
complainant was the petitioner. 


Babu Anil Chandra Ray Chowdhury for the Petitioner. 


Mr. Santosh Kumar Basu and Babu Arun Kumar Ray for the 
Opposite Party. 
9 
*Criminal Revision No. 224 of 1926 against the order ofeMr. H. C. Chatterjee, 
Additional District Magistrate of 24 Perganas, dated the 12th December 1925, 
reversing that of Babu Suresh Chandra Gupta. Sub-Deputy Magistrate of 
Alipore, dated the 11th November, 1925. i 
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Suhrawardy, J: There were three persons accused in this 
case who were convicted by the Sub-Deputy Magistrate of Alipore 
under section 323 Indian Penal,Code and the first accused was 
sentenced to a fine of Rs. 3o and the two other accused were sen- 
tenced to a fine of Rs. 25 each. It was further ordered that out of 
the fine, if realised, Rs. 50 should be paid to the complainant as 
costs and compensation under section 545 Criminal Procedure Code. 
The accused appealed to the Additional District Magistrate who 
without issuing notice upon the complainant or upon the public 
prosecutor heard the appeal ex parte and set aside the conviction 
and acquitted the accused. The present Rule was obtained from 
this Court on the ground that the order of acquittal passed by the 
the Court below should be set aside on the ground that the Addi- 
tional District Magistrate acted illegally and without jurisdiction 
in.not issuing a notice on the complainant. 

Under section 422: Criminal Procedure Code the appellate Court 
shall cause notice to be given to the appellant and to the Crown of 
the time when the appeal will be heard and under section 423 the 
appellate Court shall'after hearing the appellant and the public 
prosecutor, if he appears, pass further orders in the appeal. There 
is no provision therefore in law that a notice must issue upon the 
complainant when an appeal is filed in'a criminal case. It can- 
not therefore be said that the Additional District Magistrate acted 
ilegally or without jurisdiction in not issuing notice upon the 
complainant. But it is argued that as a matter of sound judicial 
discretion notice ought to be given to the complainant in a case 
where compensation has been awarded to him by th® Trial Court. 
There is a great deal of force in this contention. There is no 
decided case on this point but there are cases under the analogous 
provision contained in section 250 Criminal Procedure Code. 
See the cases of Emperor v. Palantappavelan (1); Ambakkagari 
Nagi Reddy v. Basappa of Medimakulapalli (2) and Verkatrama 
v. Krishna (3) There is no provision in law either for a notice on 
the accused of an appeal by the complainant against an‘ order 
under section 250 Criminal Procedure Code but the Courts have 
held in exercise of their judicial discretion that the accused should 
be heard in such a cass. The question as to the: propriety of 
issuing a notice on a party who is affected by an order of the 
Court was raised before the present Act came into force with 
reference to a Case where further enquiry was ordered by the 


(1) (1905) 1. L. R. 29 Mad. 187. * (2) (1909) I. L. R. 33 Mad. So. 
(3) (1915) I. L. R. 38 Mad, 1091 a" 
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revisional Court. There was nothing in the old Code to make it 
incumbent upon the Court to issue a notice on the accused be- 
fore passing an order under section 437 of the old Code for 
further inquiry. But as a matter of practice notice used to be 
issued in cases where the accused was discharged after hearing. 
The matter was considered by a Full Bench of this Court in the 
case of Huridass Sanyal v. Saritulla (x) where Prinsep J. one of 
the Judges constituting the Full Bench observed as follows : “It is 
no doubt, an ordinary rule of our Courts that no order shall be 
passed to a man’s prejudice without due notice to him, and as a 
principle the necessity is obvious. Still I find myself unable to say 
that, as the law stands, the fact that a man has not been served 
with a notice necessarily affects the legality of an order under 
section 437. Section 440 makes it optional with any Court when 
exercising its power of revision to hear any party either personally 
or by pleader, and this again seems to favour the view that the 
Legislature did not intend that a notice should be indispensable. 
At the same time Iam of opinion that no Court would be exercis- 
ing à proper discretion in such a matter if, before proceeding under 
section 437 to order a further inquiry in a case in which the 
accused person may have been discharged, it did not first give him 
an opportunity, by service of notice, to show cause against such an 
order being made.” This principle has been recognised by the 
the Legislature in amending sec. 437, which is section 436 of the 
new Code, by adding to ita proviso to the effect that no Court 
shall make any direction under this section for inquiry into the 
' case of any person who has been discharged unless such person 
has had an opportunity of showing cause why such direction should 
not be made. ‘Though there is no express provision of law in case 
of an order under section 250 or 545 Criminal Procedure Code with 
regard to, notice upon the opposite party, one of the fundamental 
principles of law is that no order should be passed to the detriment 
or prejudice of a party without giving him an opportunity of being 
heard in defence. Acting on this principle I think that it would 
have been in exercise of proper discretion by the lower appellate 
Court to give notice to the complainant of the hearing of the 
appeal. In the present case the further fact is that no notice 
was given to the Crown as provided by section 422 Criminal 
Pocedure Code. It is the settled practice of this Court in a case 
where compensation has been awarded to the complainant, in 
issuing a Rule to direct service of notice upon the complainant as 


(1) (1888) 1. L. R. 15 Calc, 608., 
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well In this view I think- that the order of acquittal passed by 
the Additional District Magistrate should be set aside and the 
appeal reheard after opportunity is given to the complainant to be 
present at the hearing. . 

The Rule is made absolute in the above terms. "The appeal 
will be heard by the District Magistrate himself or by dnother officer 
to be nominated by him. Ros 


Duval, J :—I agree. It is clear that no notice to the officer ap- 
pointed by the Local Government was given as required by Section 
422 Criminal Procedure Code. This alone 1s good reason for ordering 
the appeal to be reheard. As to whether the complainant should have 
got notice, the Code is silent on the point ; but so far as the custom 
of this Court as also of the subordinate Courts is concerned, it is es- 
tablished that such notice should be given to the complainant in a 
case in which compensation has been given to the complainant. 


A.C. R. C. ] Rule made absolute. 


Before Mr. Justice Duval, and Mr. Justice Graham 


BENOY CHANDRA BOSE AND OTHE&S 
Y. 


KALA CHAND BHUIMALI AND OTHERS.* 


Furisdiction—Criminat Procedure Code {Act V of 1898), Sec. 145—Subordinate 
Magistrate refusing to take proceedings —Institution of proceedings. by Adi- 
tional District Magistrate— Application for transfer of section 107 procee- 
dings. S 


Li 


When a subordinate Magistrate has refused to take action under section 145, 
Code of Criminal Procedure, an Additional District Magistrate has jurisdiction 
to make an order on the same material and proceed under section 145 on an appli- 
cation for transfer of proceedings under section 107 : Baida v. Nibaran (1). 


å : 

: *Criminal Revision No. 422 of 1926, against the order of C. Bartley Esq. 
Sessions Judge of Dacca, dated the 27th April, 1926, affirming that of H. S. E. 
Stevens Esg, Additional District Magistfate of Dacca, dated the 18th May, 
1926. 


(1) (1902) 1. L. R, 29 Cale. 242. 
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Application for Revision under section 435 of the Code of 
Criminal Procedure by the Second Party. 

Proceedings under section 145 Criminal Procedure Code. 

The material facts appear from the following order of the learned 
sessions Judge. o 

“ I am asked to refer this case on two grounds, firstly that the 
Additional District Magistrate had no jurisdiction to withdraw 
proceedings under section 107 Criminal Procedure Code to his own 
file, and secondly that his order initiating proceedings under sec- 
tion 145 Criminal Procedure Code and attaching certain lands in 
dispute was illegal. 

“The facts are that the present petitioners were found by the 
Sub-Divisional Magistrate to be in possession of a certain Hat. 
The Magistrate ordered the second party to refrain from interference 
with this possession, but his order passed under section 144 Crimi- 
nal Procedure Code was set aside on appeal by Additional District 
Magistrate. 

“Meantime the second party applied to the Sub-Divisional Magis- 
trate to take action under section 145 Criminal Procedure Code 
and almost simultaneously, the police reported a breach of 
the peace imminent. 

“The Magistrate however refused to act under this section, and 
called on the second party to show cause against an order under 
section 107 Criminal Procedure Code. The second: party filed an 
application under section 528 Criminal Procedure Code before the 
Additional District Magistrate, who transferred the case to his own 
file, and on te strength of the police report, drew up proceedings 
under section 145 Criminal Procedure Code and attached the Hat. 

“I do not think there is a good case for referring his order to the 
High Court. 

“There is a certain amount of authority in reported cases for the 
view that section 528 Criminal Procedure Code applies to proceed- 
ings under section 107 of that Code, and I am not satisfied that 
the ortler was illegal. Again the District Magistrate is competent 
to act on a police report, and institute proceedings under section 
145 Criminal Procedure Code when the subordinate Magistrate 
has declined to do so : Baida v. Nibaran (1). In this case the Sub- 
Divisional officer based his refusal on certain findings of fact, subse- 
quently disapproved of by the appellate Court, and on an perder of 
his own which was reversed on appeal e l 

“I cannot therefore see that {here was any illegality in the action 


(8) (1902) I, L, R.. 29 Calc. 242, 
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taken by the Additional District Magistrate either in transferring 
the section 107 case or in taking action under section 145 Criminal 
Procedure Code on the police report. I accordingly reject the ` 
application for reference to the High Court." 


Mr. N. K. Basu, Babus Bepin Chandra Sen and Radhika Ran- 


jan Guha for the Petitioners. e 
Mr. S. K. Sen and Babu Jatindra Nath Sanyal for the Opposite 
Party. : \ 


The judgments of the Court were as follows : 


Duval J :— In this matter, there was a dispute in connection 
with two plots of land which the opposite party was endeavourihg 
to use as a Hat. Certain proceedings under section 144 Code of Cri- 
minal Procedure were drawn up in respect of them; but the order 
passed by the Sub-divisional officer under that section was set aside 
by the Additional District Magistrate. On the case then coming 
up before the Sub-divisional officer again, he had before him a 
Police report; but he refused to pass any order for a 
proceeding under: section 145 Criminal Procedure Code in 
respect of these two plots and proposed to proceed against the 
opposite party only under section 107 Code of Criminal Procedure, 
Thereupon, an application was made to the Additional District 
Magistrate under section 528° Code of Criminal Procedure for the 
transfer of these proceedings under section 107 Code of Criminal. 
Procedure on the ground that the Sub-Divisional officer had 
himself been to the spot with the police and made %nquiries into 
the matter. On the case coming up before the Additional District 
Magistrate, he took two courses. He transferred the proceedings 
under section 107 Code of Criminal Procedure to his own Court for 
disposal and then, considering the materials on the record and the 
Police report, he himself drew up proceedings under section 145 
Code of Criminal Procedure in respect of these lands for which the 
Sub-divisional Officer had refused to exercise jurisdiction. under 
that section. The Sessions Judge was moved to refer the matter 
to this Court ; but he rejected the application. On this Court 
being moved, the present Rule was obtained on four grounds :(r) 
That the institution of proceedings under section 145 Code of Cri- 
minal ¥rocedure on the 6th April 1926 on the Police report dated 
the 21st February ° 1926 after the order passed by the learned 
Sub-divisional Officer is without jurisdiction and bad in law : (2) 
For that, on the facts disclosed in the Police report dated the 21st 


.* 
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February 1926, the proceedings under section 145 are without 
jurisdiction and bad in law: (3) For that the learned Additional 
District Magistrate could not initiate proceedings under section 
145 Code of Criminal Procedure when the learned Sub-divisional 
officer had refused to take aetion under the said section on the 
Police report long ago and his action has the effect of setting aside 
the said order of the Sub-divisional officer which he had no jurisdic- 
tion to do : and (4) For that having regard to the nature of the 
dispute alleged in the case, the learned Magistrate had no jurisdic- 
tion to proceed under section 145 Code of Criminal Procedure. 

At the hearing of the Rule, the last ground was not pressed. 
It was apparently taken on the belief that the second party claimed 
a t6 anna share in the two plots and the first party had only a 
claim to a 3 anna odd share. But it now appears that both parties 
claim exclusive possession of these two plots. 


The other three grounds may be dealt with together. The 
main question which arises is whether, when a Subordinate Magis- 
trate has refused to take action under section 145 Code of Criminal 
Procedure, the District Magistrate can take action on the same 
materials. Itis urged on behalf ofthe petitioners that he cannot 
and that the proper procedure for the District Magistrate to 
adopt, since the amendment of the Code in 1923 empowers a 
reference to be made in cases under section 145 Code of Criminal 
Procedure to this Court, is to refer the case to this Court. On 
the other hand, in the case of Batda Nath Majumdar v, Nibaran 
Chunder Ghose (1, it was held that where a subordinate Magis- 
trate had declined to take proceedings under section 145 Code of 
Criminal Procedure and the District Magistrate on the same Police 
report expressed a different opinion and instituted proceed- 
ings under section 3145 Code of Criminal Procedure, the 
District Magistrate had acted with jurisdiction and that 
the order of the subordinate Magistrate declining to 
proceed under section 145 Code of Criminal Procedure could not 
operate as a bar to such action. Itis urged that this ruling can 
be distinguished, on the ground that, in the present case, there was 
no application to the district Magistrate to proceed under section 
145 Code of Criminal Procedure. The only application made to him 
was an application to transfer the proceedings under section 107 
Code of Criminal Procedure from the file of. the Sub-divisional 
officer to his own file, It is also urged that there are rulings which 


(1) (1902) I. L. R. 29 Calc. 242. 
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go to show that where a Sub-Divisional officer has refused to exercise 
his jurisdiction under section 133 Code of Criminal Procedure, thé 
District Magistrate would have no power to proceed under that 
section but that his proper course would be to refer the matter to 
the High Court ; and, in this connection, reliance is placed on the 
case of Zndra Nath Banerjee v, Queen-Empress (1). I have carefully 
considered these rulings on the points urged. The question of 
transfer of section 107 proceedings is quite distinct from the ques- 
tion as.to whether section 145 proceedings should be instituted. 
Though the Additional District Magistrate has passed the two'orders 
in one judgment, the two orders are perfectly distinct and I do not 
find it necessary to invoke rulings which have been used in com 
nection with another section to disagree with a ruling clearly passed 
ina proceeding under section x45 of the Code of Criminal Proce- 
dure. Following thatruling I hold that the Additional District 
Magistrate.had jurisdiction to make the order and proceed under 
section 145.  Por'these reasons, the Rule, in my opinion, should be 
discharged. 

Graham, J :—I agree. The contention that the order of the 
District Magistrate initiating proceedings under section 145 Code 
of Criminal Procedure was without jurisdiction is, in my opinion, 
without substance. That the District Magistrate has jurisdiction 
to make such an order cannot be doubted and it is not disputed 
that he would have had such jurisdiction if he had acted as an 
original Court. But it is argued that, in the circumstances of this 
particular case, he could not do so as there was merely an applica- 
tion before him for transfer under section 528 Code of Criminal 
Procedure. That, however, does not seem to me to be material, 
and I do not see how the Magistrate can be deprived of his jurisdic- 
tion to make such an order if he has such jurisdiction. It has 
been argued on behalf of the petitioners that the proper course for 
the District Magistrate to adopt was te refer the matter to this 
Court. I do not think that the adoption of such a course was neces- 
sary. The view that we have taken -is supported by the décision 
in Baida Nath Majumdar v. Nibaran Chunder Ghose (2) An 
attempt has been made to distinguish that case from the present 


| case on the ground that in that case there was an application made 


before the District Magistrate to draw up a proceeding under 
section 145 Code of Criminal Procedure, whereas in the present 
case no such application was made but there was merely an appli- 
cation made before him for transfeg of a section 107 proceeding 


(1) (1897) I. L. R. 25 Cale. 425, (2) (1902) 1. L. R, 29 Calc. 242. 
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under section 528 Code of Criminal Procedure. I do not think, KERRE 
as I have already stated, that that would make any difference. For 1926. 
these reasons, I agree with my learned brother that the Rule should Benoy Chead ea pec 
be discharged. : v. 
N : Kala Chand 
A. T. M. Rule discharged. Bhuimali. 
. Graham, F. = 
: APPELLATE CIVIL. 
Before Str Willam Ewart Greaves, Knight, Judge, Mr. Justice 
. M. N, Mukerji, and Mr. Justice D. N. Chakraoarit. 
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 AMBIKA CHARAN DUTTA MAZUMDAR AND OTHERS.* 


Limitation—Substilulion of heirs—Application for settlement of fair rent— 
Bengal Tenancy Act (VI of 1885), Sec. 105 (1) —Death of some of the 
tenants before application,—Rule 69 (1). 


When an application is made under section 105 (1) of the Bengal Tenancy 
Act, it is not necessary for a landlord or a tenant to name any person. All that 
is necessary is to indicate the holdings in the record in respect of which the settle- 
ment of fair and equitable rent is sought. It is an application to which no 
tenants, if the application is by the landlord, need be made parties. It is only 
after the application has been made, which must be made within two months, 
that the proceeding becomes a suit or in the nature of a suit and the provisions 
of the Code of Civil Procedure apply thereto. Subsequently it is necessary that 
any person interested should-be served with notice of the proceedings in order 
that they might be heard When the Revenue Officer deals with the application. 
lf some, of the persons served are dead then fresh notices can be served on their 
heirs when they are ascertained, and no question’ of limitation will arise. 


As rule 63 (1) is not appositely worded, it must give way to the true construc- 
tion of section 105 (1) of the Bengal Tenancy Act. 


Appeal by the Plaintiff (Landlord). 


Proceedings by the landlord under section to5 of the Bengal 


&Appeal from Appellate Decree No. 341 of 1920, against the decree of B. 
Ghatak Esq, Special Judge of Noskhali, dated the 15th September, 1919, affir» 
ming that of Moulvi A. K. Kabiruddin Ahamad, Assistant Settlement Officer. of 
Feni, dated the 4th September, 1917. 
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Tenancy Act to enhance the rents of certain holdings after the final 
publication of the Record of Rights. 


On the 31st March, 1917, the Record of Rights was finally pub- 
lished. On the 2tst May, 1917, an application was made by the land- 
lord for enhancement of rent under.section 105(t) of the Bengal 
Tenancy Act. Some of tbe tenants in their written statements filed 
on the 8th August, 1917 alleged that some of the recorded tenants 
were dead. Thereupon on the 15th August, 1917, the landlord appli- 
ed for substitution of the names of the heirs of the tenants who had 
died. On the 4th September, 1917, the Assistant Settlement Officer 
disposed of both the application for substitution and the original 
application for enhancement of rent and rejected them on the 
ground that the application had not been made so far as the heirs 
of the deceased tenants were concerned within two months of the 
final publication of the Record of Rights. On appeal, the Special 
Judge upheld that decision. Against that decision, the plaintiff 
has appealed: 


Babus Gobinda Chandra Dey Roy, Ramesh Chandra Sen, 
Bivendra Chandra Das and Santimoy Majumdar for the Appellant. 


Babus Biraj Mohan Majumdar and Jitendra Kumor Sen Gupta 
for the Respondents. 


The following judgments were delivered : 


Greaves, J :—This is an appeal against a decision of the Special 
Judge of Noakhali confirming a decision of the Assistagt Settlement 
Officer of Feni. The appeal arises out of a proceeding by the land- 
lord under section rog of the Bengal Tenancy Act. to enhance the 
rent of certain holdings after the final publication of the Record of 
Rights. The material facts and dates are as follows :—The Record 
was finally published on the 3rst March, rgr7. The application 
for enhancement was made by the landlord on the 21st May in the 
same year, that is to say, within the period of two months prescribed 
by section 105 (1). On the 8th August 1917 some of the tenants 
against whom the enhancement was sought filed written statements 
in which they alleged that some of the recorded tenants were dead. 
Thereupon on the r5th August 1917 the landlord applied for subs- 
titution of the names of the heirs of the tenants who had died. This 
application was made as will appear from the dates more than two 
months after the final publication of the Record of Rights. On the 4th 
September 1917 the Assistant Settlement Officer delivered his deci- 
sion disposing both of the application for substitution and of the 
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original application for enhancement of rent, and he dismissed both 
the application for substitution and the original application for 
enhancement on the ground that the application had not been made 
so far as the heirs of the deceased tenants were concerned within 
two months of the final publication of the Record of Rights. As 
I have already indicated there was an appeal to the Special Judge 
against the decision of the Assistant Settlement Officer and he 
on the rsth September 1919 dismissed the appeal affirming the 
decision of the Assistant Settlement Officer and upon the grounds 
upon which that decision was given. Hence this second appeal in 
this Court. 

We are told that the landlord knew of the death, at any rate 
of some of the tenants within two months of the final publication 
of the Record of Rights. Section ro5 (1) of the Bengal Tenancy Act 
provides, *When in any case in which a settlement of land revenue 
is not being made, or is not about to be made, either the landlord 
or the tenant applies within two months from the date of the certi- 
ficate of the final publication of the record of rights under section 
103 À sub-section (2) for a settlement of rent the Revenue Officer 
shall settle a fair and equitable rent in respect of the land." Sub- 
section 5 provides that the Revenue Officer may in any case under 
this section propose to the parties such rents as he considers fair 
and equitable. Certain rules have been framed for the settlement 
. of fair rent under the provisions of sections 105 and :05A. ‘They 
are to be found in appendix 1 of the Bengal Tenancy Act. Rule 
63 (1) provides that when the landlord or tenant applies for settle- 
ment of fair rent he shall be considered as plaintiff and the opposite 
party as defendant and that the proceeding shall be dealt with as 
suit, and the Revenue Officer is to adopt as faras it is applicable 
the procedure laid down in the Code of Civil Procedure for the trial 
ofsuits. Rule 3 provides that when the landlord or tenant applies 
for the Settlement of fair fent notice shall be served on every person 
interested in the application together with a copy of the application 
or extract therefrom so far as the application concerns such per- 
sons. Now the view of the Assistant Settlement Officer and of the 
Special Judge was that the proceedings under section 105 were 
from their commencement suits and that inasmuch as certain dead 
persons were placed in the category of defendants no substitution 
could be effected as more than two months had elapsed since the 
final publication of the record of rights and that accordingly the 
application for enhancement mêst be dismissed as some of the joint 
tenants were riot on this record, 
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No doubt this is the correct view if the proceedings under 


the section are to be treated as from their initiation as suits. But I 
do not think a proper reading of the provisions of section 103 makes 
this necessary, and I do not think that, having regard to the difficul- 
ties which would arise if this reading of the section were adopted 
we ought to adopt this view unless of course we are compelled to do 
so by the words of the section. Now section ros (1).a$ I have 
already indicated speaks of an application, and in my view 
when the application is originally made it is not necessany for 
the landlord or the tenant in making the application under the 
section to name any person. All that is necessary I think 
is to indicate the holdings in the record in respect of which 
the settlement of fair and equitable rent is sought. No doubt in 
practice when the landlord applies the recorded tenants are made 
parties and there seems no objection to this practice, but none the 
less I think the application under sub-section (1) of section - 105 is 
merely an application to which no tenants, if the application is by 
the landlord, need be made parties. It is only I think after the 
application has been made, which of course must be made within 
two months that the proceeding becomes a suit or in the nature of 
a suit and the provisions of the Code of Civil Procedure apply 
thereto. If this reading of sub-section (1) of section ros is taken 
then none of the difficulties which faced the Assistant Settlement 
Officer and the Special Judge arise. The proceedings were institu- 
ted within the statutory period of two months provided by section 
105 (1)'and subsequently of course it is necessary that, any person 
interested should be served with notice of the proceedings in order 
that they might be heard when the Revenue Officer deals with the 
application. If some of the persons served are dead then of course 
fresh notices can be served on their heirs when they are ascertained, 
and no question of limitation will arise. 


e 


Itis however objected to this reading of the section that it 
may lead to very considerable delays and that once the landlord has 
made his application within two months, years m.y elapse before 
the proceedings can really be brought to a conclusion and finally 
dealt with. But I do not apprehend any difficulty in that score, the 
person who makes the application whether he is landlord or the 
tenant (and I think the reading of section ros (1) which I have 
indicated would apply equally to landlord and tenant) The person 
making the application is interested in getting a fair and’ equitable . 
rent fixed as speedily as possible so that it is not likely that there 


Vor. XLUI,] HIGH COURT, 
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will be the delay which the learned Vakil who appeared for the res- 
pondents apprehends. 

There is no doubt that the provisions of rule 63 (x) do present 
some difficulty and I do not think that the rule is happily worded 
having regard to the constructien of section 105 (1) which I have 
indicated. But after all the rule cannot govern the true construc- 
tion of the Act, and if the rule is not appositely worded then it is 
the rule that’ must give way when the true construction of section 
105 (1) is declared by this Court. But I do not know that it is 
necessáry to say that rule 63 (x)really creates any insuperable diffi 
culty, for it may well be possible to read that rule as applying when 
the proceedings have reached the suit stage which I have previously 
indicated, that is to say, subsequent to the making of the applica- 
tion indicated in section 105 (1). The view that we take of the 
construction of section 105 (1) is fortified when one turns to sec- 
tion 106 of the Bengal Tenancy Act. There the proceedings are 
spoken of as a suit and the proceedings there are a suit from the 
commencement, But one cannot help contrasting the use of the 
word suit in section 106 with the use of the word “applies” in sec- 
tion 105 (1) and clearly I think a distinction must be drawn be- 
tween the procedure to be adopted under section ros (1) and the 
. procedure to be followed in proceedings under section 106. 

Lastly it is necessary to refer to a case with which we were 
pressed in argument on behalf of the respondents, namely, the case of 
Raja Sati Prosad Garga Bahadur v. Sonaton Jhara (1). There the 
applcation for enhancement was made by some of the landlords. An 
infant son whoewas born five days before the original application 
not being added as a party, the landlords were governed by the law 
of Mitakshara, and section 188 of the Bengal Tenancy Act provides 
that an application under section 105 must be made by the whole 
body of the landlords. The application therefore not having been 
made by the whole body ofdandlords under section 105 was clearly 
not maintainable, and as is pointed out the landlords were relegated 
to a civfl suit to obtain enhancement of the rent. But I do not 
think that that case has any application to the appeal which is now 
before us or creates any difficulty in applying the reading of section 
105 (1) which I would apply here. 

A similar question to the one now before us arose for decision 
before a Bench consisting of Mr. Justice Walmsley and Mr. Justice 
Suhrawardy in S. A. 89, roo, and 105 to 115 of 192@. Divergent views 
were expressed by the two Judges who heard those appeals and the 


(1) (1920) 25 C. W. N. 38. 
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result of our judgment is that we agree with the view expressed: on 
this matter by Mr. Justice Walmsley although -not perhaps with 
the entire reasoning upon which the judgment is based. . _ 

In the result therefore we think that both the Courts below 
were wrong in their decision for the rtasons which I have indicated, 
and the appeal must succeed and the proceeding wil go back to 
the Assistant Settlement Officer in order that it may be determined 
on its merits after notices had been given to the heirs of the record- 
ed tenants who were dead at the time the application was made 
or who have died subsequently. 

. The appellant will get his costs in this Court. The costs in the 
lower Courts will abide the result. The hearing fee in this Court 
is assessed at two gold mohurs — 


Mukerji, J :—I agree. 
Chakravarti, J :—1I agree. 
A. T. M. Appeal allowed: Case remanded, 


Before Mr. Justice Cuming and Mr. Justice B. B. Ghose. 


UPENDRA NATH BOSE, ROY CHOWDHURY anD OTHERS 
V. ® 
K. P. DUTT AND OTHERS.* 


Decree, execution of—Decree; for costs—Partial execution—Civil Procedure 

Code (Act V of 1908), O. 2. R. 2—Estoppel—Odjection disallowed. 

Previous execution of a part of a decree for costs is no bar to the execu- 
tion of the remainder. 

The principle of arder 2 rule 2 of the Code of Civil Procedure is ngt appli-. 
cable to proceedings in execution of decree. 

The judgment-debtors were made liable’ for payment of costs of the trial 
Court as well as of the High Court: Execution for costs of both Courts was 
applied for on the 23rd March, 1918 and was dismissed. A second: applica. 
cation for execution of the decree for costs allowed by the: High Court was made 
on the sth July, 1920. The decree-holders obtained partial satisfaction. .A third 


* Appeal from Original Order No. 187 of 1924, against the orders of Mr 
U. N. ‘Biswas, Subordinate Judge, 1st* Court, of Dacca, dated the 23rd 


February and roth March, 1924. 


Vor. XLIII.] HIGH COURT. 


application for execution was made on the 31st July, 1922, in which the decree- 
holders originally applied for execution of the balance of the costs allowed in 
the High Court only. The decree-holders then applied for amendment of the 
application by inserting prayer for execution for costs of the lower Court. The 
judgment-debtors objected. The Court over-ruled the objection and allowed 
amendment of the application by ordering insertion of prayer for execution 
for costs of the lower Court. The application for execution was dismissed and 
the present application was made on the 13th June 1923 for execution of decree 
for costs alldwed by both the Courts : 

Held, that the present application for execution was maintainable. 

That the decision on the third application allowing amendment, precluded the 
judgment.debtors from raising the objection that an application for execution of 
the balance of the costs of the High Court alone was maintainable : Mangal Per- 
Shad v. Girija Kant (1). 


Appeal by the judgment-debtors. 


Application for execution of decree. 
The material facts appear from the judgment. 


Mr. Atul Chandra Gupta and Babu Radhika Ranjan Guha for 
the Appellants. 


Babu Upendra Lal Roy for the Respondents. 


The judgments of the Court were as follows :— 

B. B. Ghose, J :- This appeal arises out of an application for 
execution of a decree for costs. The appellants were the plaintiffs 
in a certain suit. The final decree in the High Court was made 
against them and they were made liable for payment of costs of the 
trial Court as well as of the High Court. The decree of the High 
Court was dated the sth of July 1917. Execution for costs was 
applied for on the 23rd of March 1918 and it was for the realiza- 
tion of costs both of the appellate Court and the trial Court. 
That application was dismissed in August 1918 and it 
is unnecessary to state the reason for the order. The 
second application for execution was made on the sth of July 
1920 and in that application the decree-holders sought for 
execufing the décree for costs allowed by the High Court only ; and 
the argument of the appellant is based upon this fact. On 
that application partial satisfaction was obtained by the 
decree-holders. The third application for execution was made on 
the 31st July t922 in which the decree-holders originally applied 
for execution of the balance of the costs allowed in the High Court 
only and afterwards by an amendment of the application the costs of 
the lower Courts were also included in the application for execu- 

(1) (1881) L. R. 8 I, A. 123; I. L. R, 8 Calc. 5t. 
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tion. That application was also dismissed and the present applica- 
tion was made on the 13th of June 1923 including the costs allowed 
by both the Courts to the  decree-holders. The objections on 
behalf of the judgment-debtors in the lower Court were that the 
application was barred by limitation and secondly that the decree- 
holders having asked for the execution of the costs of the High 
Court only in their application of the sth July 1920 they were 
precluded in the present application from seeking to execute the 
decree for costs of the lower Court. The learned Subordinate 
Judge has rejected the objection of the judgment-debtors and direct- 
ed the execution to proceed. 

The judgment-debtors appeal to this Court and on their behalf 
the only ground that has been raised is that the decree- holders afe 
precluded from executing the costs of the first Court on account 
of the course they had taken in their application of the sth of July 
1920 in which they applied for execution of the costs of the High 
Court alone. It is not disputed that if the application is maintain- 
able it is not barred by limitation. It is argued that the decree- 
holders are entitled only to maintain the application for execution 
with regard to the balance of the costs of the High Court. In the 
lower Court it appears that the question urged was only on the basis 
of limitation and itis not disputed that the Subordinate Judge was 
rght in holding that the application would not be barred by 
limitation. It is, however, contended that the case of Nepal 
Chandra Sadookhan v. Amrita Lall? Sadookhan (x) does not 
support the proposition that a decree-holder after applying fora 
partial execution of a decree for money can maintain a* subsequent 
application for execution of the entire decree. The contention on 
behalf of the appellants raised by Mr. Gupta is that the principle 
laid down in order 2 rule 2, Code of Civil Procedure, with regard to 
suits applies to applications for execution, at any rate where the 
decree is not for different reliefs given to the decree-holders? It is, 
however, admitted that that rule does not apply in terms to an 
application for execution of a decree. With regard to the case of 
Nepal Chandra Sadookhanv. Amrita Lall Sadookhan (1) Mr. Gupta 
argues that that case is distinguishable on the ground that the 
decree was for costs as well as for recovery of immoveable proper- 
ties, when a previous execution was taken for costs only. The 
judgment-debtor raised no objection and therefore it was .held 
that the judgment-debtor could not raise any sobjection in the 
subsequent proceedings, that the previous application ior execution 


(1) (1899) I. L. R. 26 Calc. 888. 


Vor. XLUL] ' wich court. : 


was not in accordance with law. The learned Judges there were 
really dealing with the question of limitation and they held that 
the subsequent application was not barred by limitation. The case 
of Dali Chand Bhudar v. Bai Shivkor (1) is almost similar in its 
facts except that instead of the decree being one for recovery of 
immoveable ptoperties and costs the decree was for recovery of 
certain ormments and costs. There also the question was decided 
whether the subsequent application was barred by limitation or not. 
These eases therefore do not exactly touch the point that has been 
raised on behalf of the appellants by the learned advocate. 
Reliance is placed mainly in support of the argument on behalf of 
theappellants on the case of Huro Sunkur Sandyal v. Taruck 
Chunder Bhuttacharjee (2) in which at page 490 Sir Barnes Peacock 
observed “I do not mean to say that a person may not apply for 
execution of part of a decree if he admits that the remainder has 
been satisfied : nor do I mean to say that where a decree is per- 
fect for execution in certain respects and imperfect in other respects 
that execution may not be taken out for the portion which is perfect.” 
On this statement Mr. Gupta argues that where a decree-holder 
applies for execution of part of a decree he must be taken to have 
given up the remainder and it must be held that there was a satis- 
faction with regard to the portion for which he does not make any 
application for execution. This argument, it seems to me, is not 
supported by the observations made by Sir Barnes Peacock in that 
case. The learned Judges there disapproved of piecemeal execu- 


tion of a decreg. Butit is no authority for the proposition that 


if a portion of a decree has been previously executed an 
application for execution of the remainder would not be sus- 
tainable, because the mischief of partial execution can be 
applied properly to the ‘former application. The subse 
quent application is for the balance that would be found due 
after the previous execution had been levied. As there is no 
authority for the proposition that the principle of order 2 rule 2, 
Code of Civil Procedure should apply to an application for execu- 
tion of a decree I am unable to hold that the present application is 
not maintainable. : 

Reference may be made on this question to the case of Radha 
Kishen Lall v. Radha Pershad Singh (3) where the learned Judges 
held that section 43, which is now order 2 rule 2, Code of Civil 
Procedure did not apply to proceedings in execution and when 


(1) (1890) I. L. R. 15 Bom. 242. (2) (1869) 11 W. R. 488, 
(3) (1891) I. L, R. 18 Calc. 515. 
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a decree gives reliefs of different character such. as a decree for 
possession and a decree for costs they held that there is nothing in 
the Code of Civil Procedure which prevented separate and succes- 
Sive applications for execution as regards each of them. If that rule 
does not apply then there is nothing to prevent successive applica- 
tions for execution of a portion of the decree from, being made, 
although the Court might refuse to execute a portion of tbe decree 
when such an application was made on a former occasion. 

The learned Vakil for the respondents Mr. Roy argues that as all 
the cases lay down that where there has been a previous application 
for partial execution that saves limitation as a step in aid of execu- 
tion, by implication the cases must be supposed to have held that 
subsequent applications were maintainable. s 

It is worthy of note that in none of these cases which have 
been cited was this objection taken that a subsequent application 
is not maintainable on the principle of order 2, rule 2 Code of 
Civil Procedure. I therefore hold that the present application is 
maintainable. 

There is one other point which may be noticed and it is this : 
as I have already stated that the application of the 31st July r922 
was originally for the execution of the balance of the costs of the 
High Court alone. The application. was then amended under the 
orders of the Court by including the costs of the lower Court also. 
Objection was taken to this amendment. With regard to that the 
learned Judge states as follows “ The judgment-debtor contends 
that such amendment cannot be allowed. My predecessor in office 

‘allowed this amendment. Applications for execution are proceed- 
ings in suit. Section 153, Code of Civil Procedure, says that the 
Court may at any time and on such terms as to costs or otherwise 
as it may think fit amend any defect or error in any proceeding in a 
suit. This Court finds that the amendment was permissible in 
law" Itis contended on behalf of thé respondent that on the 
authority of the case of Afungal Pershad Dichit v. Girija Kant 
Lakiri (1) the question cannot be raised in the present proceedings 
it having been decided previously in favour of the, decree-holders. 
The appellants answer that when the execution case was dismissed 
they could not appeal and therefore that decision is not binding 
upon them. But Ido not think that that argument is sustainable ; 
because it was open to the judgment debtor to appeal from 
that part of the order under which the Court allowed the 
amendment of the application for éxecution and ordered that the 


(1) (1881) L. R. 8 I. A. 123 ; 1. L. R. 8 Cale. 51. 
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execution could be proceeded with for costs of the lower Court 
also. 
On these grounds this appeal must be dismissed with costs. 
Hearing-fee three gold mohurs. 
Cuming J :—I agree. 
ASTOM. 0! Appeal dismissed. 
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Before Mr. Justice B. B. Ghose, and Mr. Justice Panton. 


ANATH BANDHU DUTTA AND ANOTHER 
- p. 
AISALI NAMADAS.* 


Partition —Partial— Tenant and person having superior interest —Remand— 
Civil Procedure Code (Act V af .1908), O. gt Rr. 23, 25—Inherent 

_ power. 
When the appellate Court thinks it necessary that other parties should be 
joined as defendants and certain other properties should be included in the suit 
for partition, the only course for it to take is to reverse the decision and to remand 
the suit for a frésh trial from the commencement and that can only be done under 
the inherent jurisdiction of the Court : Ghuenavi v. The Allahabad Bank Ltd (1). 


The rule thaf the right of partition exists when two parties are in joint’ posses- 
sion of land under permanent titles, although their titles may not'.be identical 
[Bhagwat v. Bipin (2*] is inapplicable where one of the parties is an pocepao 
raiyat. ; 

Although as a rule all joint properties should be brought into the Fotino 
in a suit for partition, a partial partition is allowed on]y in exceptional cases. 


Appeal by the Plaintiffs. 

Suit for partition. - | 
'The material facts appear from the judgment. 
Babu Birendra Kumar De for the Appellants. 


Appeal: from Appellate Decree No. 685 of 1924, against the decree’ of Babu 
Ananga: Mohan Lahiri, Subordinate Judge of Mymensingh, dated the 7th Decem- 
ber, 1923, reversing that of Babu Daibaki Lal Sen Ganga, "Munsif, 2nd Court 
at'Kishoreganj, dated the 19th February, 1923. r 

(1) (1917) I L. R. 44 Calc. 929 ; 26 C. L. J- 49. - 

(2) (1910) 1. L. R. 37 Calc..918 ; 12 C. L. J. 2403 L. R. 37 I. A. 198. 
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Civi. Babu Annada Charan Karkoon for the Respondent. 
1926. The judgment of the Court was as follows : 
weed i 
Anath Bandhu Dutt This is an appeal against an order of remand made by the 


Aisali Namadas. Subordinate Judge after reversing the decision of the Munsiff 
Enc. m decreeing a partition of certain properties. The plaintiffs appealed 
—— ^ tothis Court. i 
The facts found are that the plaintiffs purchased a  non*transfer-, 
able occupancy holding from the tenant in possession. After their 
purchase they were recognised by the landlord owning as. r3-12g. 
share, but the defendant who was landlord to the extent of 8 gds. 
share did not recognise the purchase and the defendant dispossessed 
the plaintiffs from a certain area of land within the jote. The 
plaintiffs therefore brought a suit against the defendant for posses- 
sion of the lands from which they had been dispossessed and 
obtained a decree for joint possession to the extent of their share of 
these lands. On the basis of that decree the plaintiffs 
brought the suit out of which this appeal has arisen, for partition 
only of these lands which formed the subject matter of 
the previous suit «as against the defendant. The Munsiff 
made a decree for partition of those lands only, declaring that 
the plaintiffs would get their share of 15 as. 12 gds. and the defen- 
dant would get 8 gds. of the lands. The Subordinate Judge has 
held that this suit for partition with regard to a share of the lands 
in the jote is not maintainable and that the plaintiffs being only 
occupancy vatyaés their landlord, that is the landlord with regard to 
15 as. 12 gds. share of the jote, should be made a party and in that 
view he reversed the decision of the Munsiff and remanded the case 
for trial by making these amendments. The first contention raised 
on behalf of the appellants in this case is that the order of remand 
is not in accordance with Rule 23 of Order XLI of the Code of Civil 
Procedure. But the circumstances which haye been found in this 
case by the Subordinate Judge are not covered either by Rule 23 
or Rule 25 of Order XLI of the Code of Civil Procedure. When 
the appellate Court thinks it necessary. that other parties should 
be joined as defendants and certain other properties should be 
included in the suit, the only course for it to take is to reverse the 
decision and to remand the suit for a fresh trial from the commence- 
ment and that can only be done under the inherent jurisdiction of 
the Court, as laid dewn in the Full Bench case in Ghusnavé v. 
The Allahabad Bank Ltd. (1). The,next contention on: behalf of 
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superior interest possessing.the lands in question jointly, and in Anpath Bandhu Dutt 


support of this contention the case: of Bhagwat Sahai v. Bipin 
Behari Mitter (1), is cited. In that case it was held that the right 
of partition exists when two parties are in joint possession of land 
under permanent titles, although their titles may not be identical. 
Here the plaintiffs are only occupancy zaiya/s and any partition 
effected at their instance may not be binding upon their landlord. 
It is difficult to say that the title of an occupancy raiyat is a per- 
manent title, but his right to such partition .has not been denied in 
this.case. The only direction that has been made is that his land- 
lord should be made a party. We do not think that that is erro- 
neous. With regard to the direction of the Subordinate Judge that 
the entire jote should be brought in the suit for partition, the 
learned vakil for the appellant contends that thatis also not an 
inflexible rule and he relies upon the case of Kali Charan Singha 
v. Kiranbala Debi (2) and other cases cited in it. Although the 
rule is not inflexible that all joint properties should be brought 
into the hotch-pot in a suit for partition, there are exceptional cases 
in which partial partition is allowed. Here the plaintiffs are entitled 
to rg as. 12 gds. share of an occupancy jote and they desire to 
have a partition of only 2 kanis odd of land within that jote. There 
is no reason why such a partition should be allowed and we consider 
that the decision of the Subordinate Judge that all the lands of the 
jote should be included is right. The appeal must therefore be 
dismissed with costs. ' 


A. T. M. Appeal dismissed. 


(1) (1910) I. L. R. 37 Cale. 918 ; 12 C. L. J. 240 ; L. R. 37 I. A. 198. 
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Before Mr. Justice Cuming, and Mr. Justice B. B. Ghose 


SYED ABU MAHOMED BARKAT ALI SHAH 
$ i ; l ° 9. » 
z SARASWATI DASI AND OTHERS.* 
Maintenance—Charge—Predeceased son’s widow—Father-in-lam’se property— 


Transfer of Property Act (IV of 1882), Sec, 39—Intention to defeat right 


of maintenance —Presumption— Purchaser. 
€ 


The aioe of a predeceased son has a charge for her maintenance in the 
property of her deceased father-in-law in the hands of the purchaser frem the 
heirs with notice of her existence and with the intention of defeating her right 
of maintenance. Such intention to transfer can be gathered from all the circifm- 
stances of the case. Inthe present case this intention was gathered from the 
circumstances that there was no other property excepting the small. hut which 
was not sold and that the purcbaser did not come forward to deny that he had 
notice or that he did not know that it was the intention of the vendors to defeat 
the interests of the widow. - 


Appeal by Defendant No. 3 


Suit by a Hindu widow against her two sisters-in-law for main- 
‘tenance, 


The material facts appear from the judgment. 
Moulvi Syed Naushor Ali for the Appellant. 

| Babu Ramgati Sarkar for the Plaintiff Respondent. 
The judgment of the Court was as follows : 


The facts of the case out of which this appedi arises are as 
follows :—The plaintiff who is a Hindu widow brought the suit 
'against her two" sisters-in-law for maintenance. She alleged that 
her husband Barada Kanta died during the life time of his father 
Bhajan Bala Kapali who was her father-in-law. Then Bhajan died 
and defendants Nos. 1 and 2 who are the daughters of “Bhajan 
neglected to maintain her and hence this suit. 

Defendants Nos. x and 2 contended that the plaintiff was not 
entitled to any maintenance and that the plaint lands had been sold 
to defendant No. 3 with the exception of the dwelling house. On 
this defendant No. 3 was made a party and he stated that he had 
purchased the lands dona fide for Rs. 500 and that therefore he 
could not be made liable for the maintenance. . 


* 
*Appeal from Appellate Decree No. 2153 of 1923, against the decree of K, N. 
Chowdhury Esq., Additional District Judge of Jessore, dated the 8th May, 1923, 
t modifying that of ‘Babu Narendra Nath Dey, Officiating Munsiff, 1st Court, at 
Narail, dated the zoth:July, 1922. š 
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The trial Court found that the defendant No. 3 was a bona fide 
purchaser of the property without any notice of the interests of the 
plaintiff and hence it held that it could not declare that the plain- 
tiffs maintenance was a charge on the properties in suit and it was 
ordered that the plaintiff was entitled to get maintenance Rs. 4 
a month from the defendants Nos. 1 and 2; the plaintiffs prayer 
for creating a charge on the properties was disallowed. 

The plaintiff appealed to the District Court against this order so 
far aş defendant No. 3is concerned. The District Court held 
that the alleged purchase by defendant No 3. was not a real trans- 
action and that the sale was not dona fide. He further held that 
defendant No. 3 was aware. of the existence of the plaintiff as the 
son's widow of Bhajan.Bala Kapali and therefore held that even 
though the transfer to defendant No. 3 be a genuine transfer for 
consideration, she would be entitled to maintenance against the 
properties of Bhajan Bala which had passed into the hands of 
defendant No. 3, and he decreed the suit against all the three defen- 
dants declaring that the maintenance of Rs. 4 a month will be a 
charge on all the properties of Bhajan including the lands covered 
by the 4aéa/a which had been executed in favour of defendant 
No. 3. 

The defendant No. 3 appeals to this Court. And the first argu- 
ment that is put forward is that with regard to the purchase by 
defendant No. 3 the learned Judge is not entitled to come to the 
finding that the transaction was not a real and dona fide one. He 
contends that it was never disputed and was never suggested that 
the transaction was anything but a real.one. He draws our atten- 
tion to the finding of the learned Munsiff where the learned Munsiff 
found that “ itis undisputed that the defendant No. 3 purchased 
'the properties excepting the dwelling house for a valuable considera- 
tion" and itis argued that in view of this finding the learned 
judge should not have come to the finding which he has. It is 
unnecessary to determine whether the Judge was or was not justified, 
in the view of the pleadings and admissions of the parties in com- 
ing to the finding he has with regard to the genuineness of the sale. 
For even supposing the sale to be a genuine sale for consideration, 
the fact remains as has been found by the learned Additional Dis- 
trict Judge that the defendant No 3 had notice of the existence of 
the plaintiff as the son's widow of Bhajan. 

The learned vakil next contended that this notice must be of the 
intention to defeat the right of the widow and referred to the 
"wording of the section 39 of the Transfer of Property Act. Whether 
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the intention. was or was not to defeat the claims of the widow is a 
fact. which can be gathered from all the circumstances of the case— 
one of them being that-there . was no other property excepting the 
small hut. which has not been. sold :-to defendant No. 3. There is 
the- further. significant. fact that defendant No. 3 himself did not 
venture to go into the witness box to deny that he bad- notice or 
that he did not know thatit was the intention of the,vendors to 
defeat the interests of the widow. 

There is a suggestion by the learned vakil for the appellant that 


à personal decree has been granted -against the defendants as well 


as a :decree:against the properties of Bhajan in their hands. Read- 
ing the judgment we do not think that this was the intention of the 
learned Additional District Judge. Nor do we think that he has by 
decree against the defendants. 
We think it is quite clear on reading the judgment that the decree 
is only against the properties of Bhajan which are in the hands of 
the defendants Nos. 1, 2 and 3. It is against these properties only 


‘that the decree can be-executed. 


The result is the appeal fails and is asd with güds: 


A; TM: Appeal dismissed. 


Before Sir William Ewart Greaves, Knight, Judge, and 
Mr. Justice Panton. 


DRUPAD CHANDRA NASKAR AND OTHERS 
| 9. 
BINDUMOYI DASI AND, ÓTHERS.* 


Res juditata—Decision regarding part of the property sued for—Minor on 
attaining majority to discharge his guardian—Effect of not discharging— 
Effect of non-substitution. 


A suit was brought for -a declaration that certain properties were debutter 
and for an injunction to restrain the defendants from interfering with the plaintiff’s 
possession therein and was valued at Rs. 1600; A previous suit covering a portion 


* Appeal from Appellate Decree No. 2052 of 1923, against the decree of Babu 
Atul Chandra Banerjee, Subordinate Judge of blowrah, dated the ist May, 1923, _ 
reversing that of Babu Natabehari Ghose, Munsiff, and Court, at Howrah, dated 


the 26th March, 1920. — i 


Vor. XLII.) HÍGH COURT : 


of the property in subsequent suit instituted before the Munsiff was dismissed on 
on the ground of the invalidity of the debutter deed : 


Held, that the previous suit with regard to the validity of the deed did not 
operate as Res judicata in the subsequent suit, as the Munsiff in the previous suit 
had no jurisdiction to deal with the relief sought in the present suit. The plain- 
tiffs were bound by the valuation put on by them. But that so far as the property 
dealt with in the brevious suit was concerned, the decision operated as res judicata 
with regaid to that portion of the’ property. 


A duty lies on the minor defendant attaining majority to discharge his guar- 
dian ad-litem and appear himself, despite the fact that the plaintiff, being his 
near relation, is cognisant of his true age. Ifthe minor on attaining majority does 
not so discharge his guardian and allows a decree to be passed against him, the 
decree is binding on him. 


‘Ifa party to a suit died before decision and no substitution was made, then 
his property was not bound by the decree passed in the suit, though the heirs 
of the deceased applied to the appellate Court for permission to appeal against the 
decision and were parties to the appeal. l 


Appeal by the Defendants. 


Suit for a declaration that certain properties were debutter and 
for an injunction to restrain the defendants from interfering with the 
plaintiff's possession therein. 


The material facts appear from the judgment. 

Babu Nagendra Nath Ghose for the Appellants. 
Babu Ramgatt Sarkar for the Plaintiff Respondent. 
The judgments of the Court were as follows : 


Greaves, |:—This is an appeal by the defendants against 
a decision of the Subordinate Judge of Howrah reversing a decision 
of the Munsiff of the second Court of the same place. The suit was 
brought for a declaration that certain properties were deduffer and 
for an injunction to restrain the defendants from interfering with 
the plaintiffs’ possession therein. The first Court dismissed the 
suit but the lower appellate Court has decreed it. The first Court 
held tbat a certain deed of dedication under which the plaintiffs 
claim was not intended to be acted upon. This has been reversed 
by the lower appellate Court. It appears thata previous suit was 
instituted before the Munsiff for recovery of possession by the plain- 
tiff of a portion of the properties which are covered by the deed of 
dedication. It was held in that suit that the dedication was invalid 
and accordingly, it is urged before us that the previous suit with 
regard to the validity of the deed operates as res judicata in the 
present suit. Secondly, it is urged that in any case the. previous 
decision operates as ^s judicata go far as the portion of the debutter 
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properties covered by that suitis concerned. Thirdly, it was con- 
tended that Jatindra and Brojobala the heirs of Mukunda were 
not bound by the decree passed by the lower appellate Court as 
it is stated that prior to the passing of that decree Jatindra attained 
his majotity and Mukunda died and there was no substitution of his 
heirs. 


. i. € à 

So far as the first point is concerned what is stated és that the 
test as to whether the previous decision operates as ves judicata or 
not depends on whether the court which tried the former suit could 
have tried the present suit. We were referred to' the provisions 
of the Court-Fees Act section 7 and sub-section (4) and to section 8 
of the Estate Valuation Act and it was sought to show that despjte 
the value placed for the purpose of jurisdiction on the present suit 
the Court which tried the former suit had jurisdiction to try the 
present suit and that accordingly, the former decision operated as 
res judicata. Now as we have already stated, the relief claimed in 
that suit was for a declaration that certain properties were debutter 
and for an injunction and. if you look at the plaint in the present 
suit you will find that for the purpose of jurisdiction, the value is 
fixed at Rs, 1500 and Rs. too in respect of the injunction claimed, 
that is to say a total value of Rs. 1600. But it is stated that by 
virtue of the Court Fees Act you have to: look at the: amount at 
which the relief sought is valued and that if you look at the real 
value in the present suit it willappear that it was less than 
Rs. xooo and that accordingly, the suit was triable by the Mun- 
siff who dealt with the former suit. Iam afraid that this argument 
does not carry conviction to me. The plaintiffs valued the suit at 
Rs. too plus Rs. roo and we think that they must be bound by 
the valuation and this being so, clearly the  Munsiff had no 
jurisdiction to deal with the relief sought in the present suit 
with the result that I agree with the decision of the Court below 
that the prior suit did not operate as ves judicata with regard to the 
matters at issue in the present suit. I 


So far as the second point is, concerned I agree with the conten- 
tion of the appellants and we think that so far as the property 
dealt with in that suit is concerned the decision operates as ves judi- 
cata with regard to that portion of the property. It is suggested 
that the second point is governed by the first and that if the pre 
vious decision did not operate as ves judicata it is open to the 
plaintiff now, despite the decision against her in the prior suit, to 
reopen that matter and re-agitate the question which was decided in 
the previous litigation. We do not think that that contention is 


Vor. XLIII.] HIGH COURT 


correct. We think that asto the properties which measured one 
and half bigbas of land of schedule Kha the decision in the 
previous suit operates as 7es judica?a and the plaintiff cannot suc- 
ceed so far as this portion of the land is concerned. So far 
as the ther point is concerned we think that a duty 
lay on Jatindra when he attained majority to discharge his 
guardian ad litem and appear himself. Despite the fact that the 
plaintiff was his grandmother who presumably knew when he 
attained majority we do not think that the obligation was on her 
to discharge the guardian who properly represented the infant dur- 
ing his minority. We think, therefore, that it is not possible to say 
that Jatindra was not bound by the decree. Other considerations 
however, apply so far as Mukunda's heir Brajabala was concerned, 
Mukunda died prior to the decision in the lower appellate Court 
and no substitution was effected and clearly his estate is not bound 
by the decree which was passed in that suit nor do I think that the 
mere fact that Brajabala is a party to this appeal and applied to the 
Court for permission to appeal against the previous decision prevents 
her from now asserting that Mukunda's estate was not bound by 
the decree of the lower appellate Court. We think, therefore, that 
so far as Mukunda’s interest is concerned the decree obtained by 
the plaintiff has no binding force or effect as regards that estate. 
These are all the questions that were raised in the appeal and 
in the result we vary the decision of the lower appellate Court by 


holding that the plaintiff is not entitled to succeed as regards 1} - 


bighas which formed the subject matter of the previous suit and 
that Mukunda’s estate and his heirs are not bound by the decree 
of the lower appellate Court. The appeal is ‘allowed to this 
extent and as to the rest it fails and is dismissed. 
Under the circumstances we make no order as to costs. 
Panton, J :—I agree. 


AT. M. Appeal allowed in part. 
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Action for trespass upon land, who can bring ; See Trust n iss 


Additional District Magistrate, if can order initiation of proceeding under 
‘section 145 Cr. P. C. on an application for transfer of proceeding under 
_section 107—Subordinate Magistrate refusing to take action under 
section 145 Cr. P. C, ; See Jurisdiction - - - 
Administration suit—Probate, grant of, in common form—Appointment 
of administrator pendente lite—Caveator consented to withdraw caveat 

on receipt of consideration from executrix--Caveator, if to make 


restitution ; See Breach of trust se M ds it 
Administrative inconvenience, if can give jurisdiction to Magistrate ; 
See Jurisdiction - 


Administrator pendente lite, administration by, arrangement during— 
Compromise by Hindu widow—Payment to caveator by widow as 
executrix out of estate to put an end to litigation ; See Breacb of 
trust Mis e - eoe 

Admissibility —Cess nn SAT fond s Act (IX B. C. of 
1880), Secs. 95, 182—Bengal Cess Manual, Rule 57—Act, construction 
of—Fudgment not inter partes. i 

Per Guriam: A cess return filed under the Road-Cess Act can be used 
in evidence by a stranger against another : 

Per Page, F: The effect of section 95 ofthe Cess Actis to prohibit 
the admissibility of the return when tendered in favour of the person 
filing it, and it has, and was not intended to have, no other effect 
whatever. Provided that such a return does not offend against section 

e 95, the return may be adduced in evidence if otherwise it is admissible 
under the Indian Evidence Act : 

e Per Cuming, F: Rule 57 in the Bengal Cess Manual, even if made under 
section 182 of the Cess Act, is ultra vires. 

Per Page, ¥: Rule 57 in the Bengal Cess Manual, cannot be referred to 
for the purpose of construing an Act of the Legislature. The con- 
struction which Court places upon a statutory enactment, must depend 
upon the meaning which the Court attributes to the words which the 
Legislature has used. 


Per cuming, 3: A judgment not inter parteg can be used in evidence. 
Sheikh Intez slias Romar Bap v. Dina Nath De Sarkar T 
Admissibility—Odjection to reception of evidence—Omission to object. 
When evidence is admitted in the first Court without amy objection being 
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A disability: (Gon J). 


taken to its reception and the evidence is admissible as relevant no 
party will be allowed to object to the reception of such evidence at 
any later stage of the litigation. ° 

An omission to take objection to the reception of a document which is 
irrelevant or inadmissible in evidence in the case, does not make it 
admissible. Manmatha Nath Kar v. Probodh Chandra Raton... 

Admissibility in evidence—High Court paper book-—Secondary 
evidence of the contents of documents—Document admitted subject to 
objection —Court's duty. 

Per Suhrawardy, F: A paper book prepared in appeal in the High Court 
is no evidence at all either primary or secondary. 

In the interests of justice, when the trial Court having E a mistake 
in admitting a document in evidence, and the lower appellate Court 
was of opinion that it should not have been admitted, the latter Court 
should have given an opportunity to the party affected to produce the 
original document. 


* H 


Per Mukherji, F: A High Court paper book by itself is not secondary , 


evidence of the contents of the documents printed therein, but if a proper 
case is made out for the reception of such evidence then in conjunction 
with the requisite oral evidence it would prove the said contents. 

Allobjections as to the admissibility of evidence should be dealt with at 
the time of its reception or at any rate at the earliest possible 
opportunity. 

Ifthe Court allows the objection, the party tendering the evidence, may 
take such steps as he may be advised to get the lacunz remedied. 

When a document is admitted subject to objection it means that the objec- 
tion remains undecided. In such a case a final decision on the objection 
must be recorded before the Court proceeds to judgment. 

Omission in this respect is condemned Ramanuj Rai v. Daksineswar 
Rai si - m A a: as 

Admissibility in evidence—Report submitted by Engineer to the 
employer T the completion of the building ; See Damages vag 

in evidence—-Thumb impression taken of the accused at 

the time of trial ; See Evidence bs "S 
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in evidence—Unregistered document not being demise 


but a letter of instruction containing certain terms agreed on between 
parties and holding one party responsible for costs ; See Eviction, what 
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Admission in document of compromise—Compromise with Hindu widow 
—Compromise, prudent and reasonable ; See Suit for possession ed 
Adverse possession—Landlord and tenant-—Altering character of 
fossession—Encroachment—Claim for assessment of rent—Limitation 
Act (IX of 1908), Sch. I. Arts 130, 131. M 
One entering into possession and* having a lawful titlé to enter, cannot 
divest himself of that title by pretending that he had «o title. € 
One cannot alter the character of his possession, for instance possession as 
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Adverse possession— (Confd.). 


„a co-sharer tothat asthe sole owner, by: any-secret intention in his 
mind. l 


If a tenant isin adverse possession of the absolute -interest for over 12 
years, then the landlord's right is completely extinguished. Ifa tenant 


is in adverse possession for such a period in respect only of:a limited : 


interest as tenant, then whatever may be the effect of it on the question 
of the landlord's right, to kkas possession, a claim for assessment of rent 

* will not be barred unless as provided for in article 130 or 131 schedule I 
ofthe Limitation Act. A suit to establish a right to assessment is 
governed by article 131. Limitation under this article does not run until 
there has been a proper demand and a refusal and mere exclusion 
from enjoyment does not cause time to run unless there has been refusal 
as a result of a demand properly made. 


There is difference from one point of view between a case where the tenant 
asserts that the land.encroached upon by him isa part of an admitted 
tenancy and cases where the tenant sets up a rent-free title to the en- 
croached .land. The difference is that in one case the assertion means 
that rent is being already paid forthe land and so more rent is not 
payable, and in the other that no rent is payable because the landlord 
is not entitled to realise any rent for the land. Suits for assessment-of 


rent-free lands are governed by article 130 schedule 1 to the Limitation. 


Act and have to be instituted within 12 years from the time when “the 
right to assess the land first arises and-this right may arise npon a 
distinct notice of the tenant’s claim to hold it rent-free, 


If the land be found as not included in the admitted tenancy, it is a case 
of encroachment or trespass by the tenant. In the case of encroach- 
ment &he landlord notwithstanding tenant’s assertion to hold the land 
encroached upon as a part of the admitted tenancy, may still have a 
right to have fair rent assessed for the land. 


^ — The mere fact that the tenant holds some land under the landlord is not 
sufficient to throw upon the landlord the burden of proving that in 
respect ofany other land in the estate which the tenant may be found 
to be in possession of, he has no right as a tenant, and that if the land 
in dispute does not lie contiguous to any lands of the admitted tenancy 

*-the onus is on the tenant to prove that it is a part thereof. Debendra 
Narayan Majumdar v. Jhumar Pramanik 


ORE asi RU ER ERR 


—Plaintiff to succeed on his own title; See Hindu Law 
--Endowment s 


eee * LIII eve 
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Agreement, family—Ekrarnama executed by some members of joint 
Hindu family disposing of their shares after death; See Hindu 
Law 7 odi E" id m PA ag 513 


Alienation-—Zindu daughter—Legal necessity—Burden of proof—Sale 
for arrears of rent—Purchase by tenant—Interest in purchased 
property. _e 

Where a property in the hands of a limited owner was sold for arrears of 
rent and was purchased at the auction sale by the same limited owner, 
there was no alteration in the position of the tenant and the land 


continued to have been held by thelady in the same interest as pre. 
vious to the sale. 


The fact that the reversioner was 16 or 17 yearsold at the time of sale 
and the transction was entered into with his knowledge by his mother, 
does not affect his right to claim recovery of possession ofthe property 
on the death of his mother. 

A daughter as heiress of her father takes a restricted interest similar to 
that taken by a widow with a similar power of disposal. This power 
is conditional ; she can dispose of the inheritance for legal *necessity but 
it lies on the alienee to prove the existence of this necessity, and this 
is so even though the absence of necessity be not pleaded by the 
reversioner. 


Costs of litigation are not always a legal necessity. If the costs had been 
incutred for the purpose of protection of the estate and the limited 
owfer had incurred debts for the purpose of meeting those costs then 
only the costs of the litigation could be considered as legal 
necessity. Upendra Nath Mukhopadhya v. Kiran Chandra 
Ghose . - " T T - esi 562 


————— by Hindu widow governed by  Mitakshara school—Co-sharer 
attaching dwelling house in execution of decree for contribution for 


arrears of revenue ; See Hindu Law ... vee - "T 545 
Allegation, untrue—Case decided on facts as found; See Breach of 

trust ... iss ess T m cae 187 
Ancestral property—Sale by managing member—Intefttion to pay off ° 

antecedent debt—Actual sale not discharging ; See Limitation - ise 374 


Appeal--Zengal Tenancy Act (VIII of 1885), Sec. 158(3), order under— ° 
Bengal Tenancy Act, Sch. Ill, Art. 4—Time, when runs—Formal 
decree drawn up—Limitation Act (IX of 1908). Section 5— 
Reasonable deligence. 


An order on an application made under section 158 clause (3) of the Bengal 
Tenanéy Act is to be regarded as a decree under schedule III article 4 
and time runs from the date of the order, {fa formal decree 5 ‘drawn 
up it need hot be filed with the memorandum of appeal and the time for 
presentation of appeal is to be calculatéd from ghe date of the order and 
not from the date of the decree. 


If a party files an appeal beyond titne under the advice of his pleader, he 
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Appeal—(Contd.). 
ig not precluded from showing that it was owing to the reliance placed 
on such advice that he could not present the appeal in due time. The 
true consideration for the Court is whether the appellant acted with 
reasonable diligence in presenting the appeal. Debendra Nath Sinha 
v. Raja Nagendra Nath Sinha Sahas Roy ... in 


iE abates—Death of one of the plaintiffs respondents—No substi- 
tution of heirs—]oint decree—Suit for possession ; See Appeal, if main- 





tainable EN si ss - 
—— ———, if abates— Test ; See pe if maintainable ue 


, if Hes-—Civil Procedure Code (Act V of 1908), Sec. 47, O. 21 
R. 95—Decree-holder auction-purchaser—Application for delivery of 
gossession— Representatives—' Relating to execution of decree.’ 

Held by majority (Cuming, F Contra) y An order passed on an application 
for delivery of possession under order 21 rule 95 of the Code of Civil 
Procedure, is an order under section 47 of the Code and is appealable : 

.À decree-holder auction-purchaser is a party to the suit and does not cease 
to be such after sale. 


Per N. R. Chatterjea, A. C. F, Walmsley and Page FF: The proceed- 
ings relating to delivery of property after execution sale, may not affect 
the decree, nor impeach the sale; but when the question arises as to 
the kind of possession to be delivered, it isa question relating to the 
execution of the decree. 





Per Chakravarti F: When an application under rule 95 order 21 of the 
Code of Civil Procedure is made in execution ofa decree for possession 
of specific immovable property, the proceedings then not only relate 
to the decree but also may affect the decree itself. 


Per Cuming Y: The parties to the suit are the persons who actually 
contest the suit as plaintiff or defendant up to the time of the passing of 
the decree. 


An auction purchaser gua auction-purchaser is nota party to the suit 
and the fact that he is also the decree-holder does not alter his position in 
any way or make him in a matter in which he is concerned in the 

Capacity of auction-purchaser a party to the suit. 


The application for delivery of possession is one of the results of the 

e execution of the decree after it has been executed but it does not relate 
to the execution, discharged or satisfaction of the decree under section 
47 of the Code of Civi] Procedure. 


The expression **which relates to the execution of the decree" in section 
47 of the Code means question which arises up to and concerns the 


actual execution which terminates with the confirmation of the sale and 
the paying offthe money to the decreeholder, not to question which 


may aríse after execution is complete and s really a résult of the 
execution. 

Per Page, F. (Walmsley, *9. concurring and Cuming, S. contra): 
Until the execution-purchaser has been given possession of the property 
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Appeal—(Contd.) : 


he has purchased at the execution sale he has not fully secured the fruits 
of the- decree. 


Per Page F. (Walmsley J: Concurring): The term “representation” 
in section 47 of the Code of Civil Procedure includes persons who’ by 
assignment from a party or by operation of law have succeeded tothe 


interest'of that party in the decree and because of that interest are bound 


by thezdecree. 


Per Chakravarii, F: After à property is sold. in execution, the Court 
occupying the possession of the vendor has to deliver possession of the 
property sold by it to the purchaser. This duty the Court undertakes in 
order to complete the sale by which the money due to the 
decree-holder has been realised. 


The proceedings for delivery of possession of property sold in execution 
may not bestrictly a -part of the execution before realisation of the 
money due under the decree, but they arise out of the execution of the 
decree and are therefore related to it. Kailash Chandra Tarafdar ». 
Gopal Chandra Poddar si is is 


;,  maintainable—Foint decree—Suit for joint possession— 
Death of one of the plaintiffs respondents—No substitution of heirs- 
Order for abatement—Appeal, when abates—Test—Civil Procedure 
Code (Act V of 1908), O. gar R. 22. 


Per Curiam : When an appeal was preferred against a decree for joint 
possession in a suit by three co-owners, whose shares were not defined 
in the plaint, and one ofthe respondents died and his heirs were not 
substituted and the appeal against that deceased respondent was ordered 
to abate, the appeal cannot proceed in the absence of the heirs of- the 
deceased plaintiff respondent. 


2? 

Per Page, Y: Whether or notan appeal abates as against the deceased 
respondent only or as a whole, must depend upon the particular circum- 
stances of each case; the test to beapplied being whether in the 


absence of the respondent against whom the appeal has abated, the - 


appeal can proceed. 


Whether in any particular case the Court will add or*refuse to add a 
party to an appeal under order 41 rule 22, isa matter which is left to the 
discretion of the Court. 


In the present case it was held that the Court would not be justified in l 


exercising its discretion under order 41 rule 22 of the Code in favour of 
the appellants as that would be acting in a manner wholly inconsistent 
with its own previous order. ‘Midnapore Zemindary Co. Ltd. v. 
Amulya Nath Roy Choudhury .. M us ie 


, rehearing of--Omission to issue notice to officer appointed by local 
Government before disposal of criminal appeal; See Criminal 
Appeal : te ' 5 ees e. Il hu M" MEL 

Appeal to Privy Council—Substantial question—Civil Procedure Code 





PAGE. 


- 


345 


401 


583 


VoL. -XLIIL) ` INDEX OF CASES. - ^ - 61g 


Appeal to Privy Council —(Contd.). 


(Act V of 1908), Sec. 110—~Adjudicating on true nd da widow, 
if can compromise. 
A Hindu widow is competent to make a compromise with the- other 
members of her husband's family for the purpose- of procuring peace ‘in 
the family and to prevent the estate being wasted in litigation, the 
compromise being reasonable ; the mere fact that she is an executrix 
will not prevent her from making the compromise. 


The question as-to Hindu widow gua executrix can compromise, is nota 
substantial question within the meaning of section 110 of the Code of 
Civil Procedure. 
A courtis not prevented from adjudicating upon true facts. Sudhir. 
Chandra Das v. Srimati Indumati Chowdhuranl — ... ae 206 
Appellate Court, duty of--Trial Court wrongly admitting document in 
evidence— Party, if can produce original document ; See Admissibility in 


evidence ace - ave "T 237 
Application by araea to set aside sale, if extends the period of 
limitation ; See Limitation *? Jax s D yis 155 
for dissolution of marriage—Proof, nature of; See Marriage 
dissolution of .. ` T i. is is 37 


Apöropriatton- Monty sent by money order with direction by defaulter 
to appropriate it to-a certain Kist--Contract Act, Sec. 59; See 
Revenue sale ... fu isa - «ee 468 
» if can be varied—Money sent with direction by defaulter 
to apargprlata it to a certain Kist--Contract Act, Sec. 59 ; See: Revenue 
sale ais V "T sis Vis . -468 
Arbitration —Submission to three arbitrators--Death of one of them 
—Application under clause 17 Sch. II of the Code of Civil Procedure 
€ Act V of 1908)—0Order, åf can be made under Sch. II «of the Code of 
Civil Procedure-—4A1bitration Act (IX of 1899), Sec. 9—Award, a nullity. 
—Appeal against order dismissing application to set aside award— | 
No appeal against judgment — Waiver.. 


An award canbe set aside on the ground of nullity - in an appeal against 
order dismissing an application to set aside the award, even though no 
appeal was preferred against the judgment on award. 


When the matter is converted into one under the Arbitration Act, there 
is no power either for the parties or the arbitrators or the Court to act 
under schedule II of the Code of Civil Procedure. 


Clauses 17 to 21, Schedule I] of the Code of Civil Procedure do notapply `. .. 
to submissions fo-which the Arbitration Act applies. : 

On the 1st August, 1915, the parties referred their dispute to three arbitra- .. 
tors. Nothing was done by the arbitrators for.a period of 4 years in ------—-~--- 
the course of which one of the arbitrators died. 2 Mem 


-On the 12th August, 1919, an application was made to the Court under ` ` 
clause 17 of Schedule II of the Code of Civil: Procedure on-behalf ofthe ~ >” 
respondent for an order, inter alfa, that the surviving, arbitrators might ^ ^ 
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be requested to produce the submissson and thatit be filed, and that if 
necessary athird arbitrator might be appointed by the Court. The 
appellant protested. 


The Judge passed an order giving the applicant liberty to amend the cause 
title so as to intitule the application inthe matter of the Arbitration e 
Act, in the matter of which he directed that the application should be P 
treated as having been made. He further ordered that tha surviving 
arbitrators should be at liberty to act in the reference and gave them 

: liberty to appoint an umpire if necessary, and finally he directed the 
arbitrators to make their award within 2 months with liberty to enlarge 
the time by another 2 months. 


'The surviving arbitrators on the 18th January, 1920, appointed a third man 
as an arbitrator and umpire. They then entered upon the reference 
and eventually on the 10th September, 1924 made their award—the 
award being made and signed by the three'persons as arbitrators. 


No amendment ofthe cause title had however been made meantime as 
directed and the arbitrators intituled the appointment and their award 
in the matter of Schedule II of the Code of Civil Procedure. 


The award was filed in November, 1924. A notice dated 24th November, 
1924, was given to the appellant, that the award had been filed and 
that the Court would proceed to give judgment on such award on the 
8th December, 1924. Subsequently on the 28th January, 1924, judgment 
was given upon award : 


Held, thatthe award should be set aside on the ground that it was a 
nullity by reason of the fact that the referenee was held by the arbitrators 
without authority to decide the matter in dispute. 


That any order on the application dated the 12th - August, 1919, which in e 
the event of the death of an arbitrator should be made, could only be 
made under the Arbitration Act and then only if the conditions as to 
Written notice prescribed by section 8 had been fulfiled. 


That the Judge had no power without consent of parties to adjudicate 
upon an application made under clause 17 of the second Schedule of 
the Code of Civil Procedure as though it were made under the Arbitratiog 
Act. 


That all subsequent proceedings should have followed the?Arbitration Act 
and the rules made thereunder. 

That the appellant could not be said to have waived all irregularities in the 
appointment by attending at the reference. Narendra Nath Das v. 








Haran Chandra Ghose i re ii ae 292 
; law relating to—What to be considered; See Award on 297 
Act, proceeding under, f can be converted into one under 
Sch. II ta Civil Procedure Code ; See Arbitration : 5 i 292 
Arbitration Act, Sec. 19—Court, when can stay suit or ESE TER 3 See 
Award oe he eg v. ZW of we 397 
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Arbitrator, appointment of-—Waiver~Irregularities—Attendance at 

reference ; See Arbitration e». oes - ie 
, if can act—Appointment of  arbitrators—Suit stayed— 
Bona fide mistake inthe name of the plaintiff—Plaint amended ; See 





Award vis - - dés "i jäi 
Area of land and rental, finding as to; See Res judicata "i T" 
Arrears of rent—Purchaser from tenant at private sale—Kobala recit- 

ing purchase free from back rent ; See Reimbursement oes T 
Assessment, right to, suit to establish —Limitation, when runs—Limita- 

tion Act, Sch. 1. Art. 131 ; See Adverse possession e^ ase 

, of rent-free land, suit for—Right to assess, when arises 
—Limitation Act, Sch. I. Art. 130 ; See Adverse possession... m 


Auction-purchaser, suit by, for refund of purchase money-—Judgment- 


debtor having no saleable interest—Civil Procedure Code, O. 21 R. 93— 


Equity ; See Suit, maintainability of ... oa ss “ea 
, qua auction-purchaser, if a party to the suit—Auction- 





purchaser, decree-holder ; See Appeal, if lies — ... eve T 


Award—Partnership business carried on by Hindu family—Sui? for 
dissolution—Other matters in? dispute between members of family — 
Agreement to refer all matters in dispute to arbitration~—Arbitration 
Act (IX of 1899)—Civil Procedure Code (Act V of 1908), Second 
Schedule—Order in suit referring matters in difference therein to 
arbitration— Award dealing with all matters in dispute in the family— 
Award void for exceeding the order. ' 


A business was carried on ín partnership between an uncle and his two 
nephews, who belonged, toa family within which there eventually 
developed many differences and disputes apart from the partnership, 
Upon the death ofthe uncle, one of the nephews instituted a suit 
against the other members of the family (but not his uncle's widow) 
for dissolution of the partnership, accounts, and for the appointment 
of a receiver. After the plaint had been filed, the adult members of 
the family, including the uncle's widow, executed an agreement 
appointing arbitrators “for the settlement of all matters in dispute 
amongst them’ and agreeing to abide by their decision in respect of 
the disputes and ''in respect of the proceedings in Court with regard 
to this matter before this day. The plaintiff nephew then petitioned 
the Courtin the suit for an order sanctioning the arbitration in pure 
suance ofthe agreement under tho second schedule, Civil Procedure 
Code. The Court, however, madean order referring to arbitrators 
only the matters in question in the suit. The award issued by the 
arbitrators purported to embrace and adjudicate upon matters relative 
to the partnership, as well as all other matters in dispute within 
the family : e 


Held, that such award eexceeded the limits of the order of Court, and 
was void under the Civil Procedure Code, second schedule, 


An award made otheqwise than in accordance with the authority by- the 
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order.conferred upon the arbitrators is an award which, is ‘otherwise . 


invalid" -and which may accordingly be set aside by the Court under 
para 15, second schedule, Civil Procedure Code. Rarmíprotap Cham- 
ria v. Durgaprasad Chamria á 


— — Validity of—Arbitrators, appointment of-—Suit stayed—Mistake 


in the name of the plaintiff—Plaint amended—Bona fide: mistake—' 


Arbitrators, if can act—Suit, if a new one, after amendment— 


Civil Procedure Code (Act V of 1908) Q. 1, R. 10 (1)—Damages. for - 


detention—Arbitration Act (IX of 1899), Sec. 19. 


Per Curiam: The power of the Court under section 19 of the Arbitration 


r h 


Act is to stay the suit or proceedings, if the conditions referred to-in the 
section are fulfilled. Ifa stay is granted the arbitration then takes place 
by reason of the submission contained in the contract and in ‘accordance 
with.the provisions of the Arbitration Act. 


Per Buckland, F: All that to be considered in the law relating to 


arbitrations to which the Arbitration Act. applies, is whether there 
were (a) a submission by the parties to'the dispute, (b) a reference 
before arbitrators duly appointed by. them -under the submission, and 
(c) an. award properly made by such arbitrators. . 


Per Curiam: The cause of action in the suit arose undera charter 


party in which the names of the real owners were not mentioned. The 
name was Graham and Co. who declared the “S. S. Baron Jedburgh” 
and inso doing they were acting asagents for the owners ofthe 
vessel; this declaration was accepted- by the. defendants (appel- 
lants.. A suit was- brought in the name of.H. Hogarth and sons, 


it being alleged that they were the owners of the .vessel “Baron: 


Jedburgh.” The claim was: made on the basis; that.the owners ofthe- e 


vessel were entitled to demurrage and damages for detention of the.- 
vessel. On the application of the defendant, an. order - was made on,the . 
8th April, 1924, staying all proceedings in the suit. The matter.then; 


went to arbitration, which ended. in an award dated the 14th March, 


1925. On an application dated the 8th January, 1925, by the original. 


plaintiffs, the real owners were substituted, as through a bona fide 
mistake, under which both parties were labouring, the owners were 
wrongly described asthe firm of H. Hogarth and sons. This was 
corrected, when the mistake was discovered. : 


Held, that when thesuit was instituted and when the arbitrators were 


appointed, the dispute was recognized by both parties as between 
the owners and the appellant. 


That as the dispute to which the arbitrators had been appointed by both 


parties, was a dispute between the parties as to Charter Party, viz, the 
owners of the vessel on the one hand, and the appellants on the other, 
the powers «of the arbitrators could not be revokes when they had 
been once appointed except by leave of the Court, unless a different 


intention was expressed in the submission. 
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That the appointment of the arbitrators in the dispute between the 
owners of the vessel and the appellants remained a valid and binding 


appointment after the discovery was made that the names of the owners 
-were wrongly stated. 


That order 1 rule z0 (1) of the Code of Civil Procedure was applicable and 
e the Court had jurisdiction to amend ‘the cause title by substituting the 
Hogarth Shipping Co. Ltd. for the firm of H, Hogarth and Sons. 


. That the order of the 14th January, 1925 was merely an order for the correc- 
` tionof a bona fide mistake by means ofthe amendment of the cause 
title and by substituting as plaintiffs the real owners of the vessel in 
the suit which wasto remain stayed until further order of the Court 

by reason of the order of the 8th April, 1924. 


That the arbitrators had jurisdiction as the suit was stayed and was not pending. 


* Damages for detention are generally calculated at the rate which has been 
agreed upon for the demurrage days if any are provided for. But either 
party may show that it is not the true measure of the loss to the shipow- 
ners by the detention and in that case that rate ought not to be adopted. 
The shipowner should have a just compensation for his loss, and not 
more or less”. Mitsui Bussan Kaisha Ltd. v. Hogarth Shipping 
Co. Ltd. 2 r 
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, if can. be set aside for nullity in appeal against order dismissing 
application to set aside award—No appeal against judgment on award ; 

See Arbitration ioe st nee Más sis 292 
nnn, Dart of, excessive—Award, if valid ; See Award 14 
, exceeding the limits of the order of Court, effect of; See 

Award s n ih s “a sii 14 
Beneficiaries, some of, suing for trespass, if maintainable ; See Trust ... 23 
s of the trust, if can sue persons outside the foundation who 
seek to benefit by it-~Trusts of Parsi fire-temple—Admission to sacred 
precincts of child of non-Parsi father— Conversion of non-racial Parsi 
to Zoroastrain faith ; See Trust eh ii i T 23 
Bengal Act VI of 1898, secs 6(1), 15, 21 sé = 2x 110 
Bengal Cess Manual, Rule 57, if can referred to in construing an Act of the 
Legislature ; See Admissibility " i 425 
; Rule 57, ultra vires ; See Admissibility “est 525 
‘Bengal Tenancy Act, Chap. XIV, sale under, effect of; See Execution 
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Bengal Tenancy Act, Sec. 49—Under-raiyat holding under. régistéred ^. A 
lease of.homestead and mal land—Settled raiyat ofthe village under ^ - ^ 
different landlord —Expiry of under raiyati lease ; See Ejectment Z E 132 
» Sec. 50(2), applicability of—Suit for ejectment of 
trespasser ; See Presumption - "e ses we 7 104 
— ,Sec. r0s(1)—Death of some of the tenants -beforg _ 
application ; See Limitation i i ant 591° 
» Sec. 105(1)—Rule 63(1) ; See Limitation e © 591 
— — — ——-, Sec. 105(1), application under—Landlord or tenant, 
if to mention any name ; See Limitation m we 50 
» Sec. 105(1), application under-—N ecessaty thing to 
be given ; See Limitation ise " Av a ee 591 
» Sec. tO5(1), . proceedings under, when becomes a 
suit ; See Limitation i ‘ve T T - . 591 
—— — 5 —— , Sec. 109— Suit by landlord for settlement of fair and = 
equitable rent der section 105 of the Bengal Tenancy Act—Suit decided 
ex parte against the tenant—Suit by tenant against landlord for declara: | 
tion as lakherajdar ; See Suit, maintainability of si (o ^-«- — 3327 
—— — , Sec. 170(3)—"' Interest voidable on sale*—Interest 7 








of a transferee of the holding from the tenant ; See Deposit ... ` woe 554 
: ; Sec. 170(3)—Purchaser of whole or portion of none ` ` 
transferable occupancy holding, not recognised by landlord; See -` 
Deposit ‘ee iis ivi ie "E an 554 
, Sec. 174(3), proceedings under, if can be converted ` 
into one under Civil Procedure Code, O.21: R. gi ; See Execution > 
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——————-——, Sec. 174(3)—Civil Procedure Code, 'O. 21 R.'gt— ^ - 
Judgment-debtor not having saleable interest in property —Execution E 
sale, if can be set aside ; See Execution sale ET S ec 327 229 
» Sec, 182, applicability of ; See Ejectment 2° 7153 
—, Sch. IIl, Act 2(6)—Suit for rent against non-occue ' 


pancy ralyat—Period, if can be extended owing to pendency of proceed- 





























ings under section 46 of the Bengal Tenancy Act ;- See’ Limitation S 07 — 48 
oom ——7— , Sch. HI. Art. 2(6)—Suit for rent against none -.- . v 
occupancy raiyat ; See Limitation — .. 5s .U 2o 8n 7.45 
—— —, Sch. Ilf. Art. 4-- Order ‘on an application made. ' 
. under section 158(3) of the Bengal Tenancy Act—Time, recurring.of;... . e 
See Appeal AUT see s 7 106 


„Bequest to unborn persons, validity of— Testator, resident in Madras—Hindu. 
Transfers and Bequests Act of Madras, Sec. 18—Powers of Madras l 


Provincial legislature—Indian Act VIII of 1921 ; See Hindu Law Pow | 70 
‘Bombay Stock, Exchange, rules of—Cheque in payment of shares dis- 

honoured —Contract Act, Secs. 78, 121 ; See Contract .. , e .. 508 
Borrower's duty of finding and paying creditor ; See Jurisdiction... = ws 


Breach of trust—Compromise—Caveat mithdrawn on receipt of amount— 
Money paid on account of bona fide compromise—Arrangement during °| 
‘ + administration by administrator pendente lite—New case. 


Von. XLII) | ‘INDEX OF CASES, — - 


Breach of Trast—(Contd.). 
On the 12th December, 1904, A died testate leaving his widow B and four 
daughters C, D and others, The will was dated the 11th December, 1904. 
By this willhe appointed his widow executrix and another person 
executor. The will stated that the testator gave verbal authority to his 
. wife to take a son in adoption, and he stated in writing that his wife 
should be competent to take C’s son (the plaintiff) and failing him any 
other person in adoption, 


"On the a2nd February, 1905, the executrix and executor applied for probate 
of the will. D filed a caveat ; and subsequently an administrator pendente 
lite wasappointed. Onthe 22nd May, 1905, certain petitions were 
presented, one by the executrix and the executor, another on behalf of 
D, the third on behalf of C, the fourth and fifth on behalf of other two 
daughters. D consented to withdraw her objection on receipt of Rs. 30000 
from the executrix and the executor, and certain monthly allowances as 
provided in the will. The result was that on the 24th May, 1905 probate 
was granted in common form; the administrator pendente lite was 
discharged, and the widow came into possession of the estate. 


In persuance of the provisions of the will, the widow adopted the plaintiff 
on the 26th April, 1906; and, a monthly allowance was paid to D for a 
period of about 6 years. On the 27th April, t912, the plaintiff brought 
this suit among other things for the administration of the estate, and, on 
the 6th May, 1913, a preliminary administration decree was made. An 
advertisement for creditors was issued ; and, on the 18th March, 1914, 

- "Dfileda claim as‘a creditor of the estate for arrears ofthe monthly 
allowance of Rs. 100 and for provision for the payment of the allowance 

in the future. The Assistant Referee after holding an enquiry made a 
report to the effect that D was entitled to get Rs. 100 a month from the 
estate since the death of the testator but that she would not be ‘entitled 

` ‘to draw her said annuity from the estate, which was due to her since 
1318 B. S. unless and until she would make good to the said estate the 
sum of Rs. 30000 which was paid to her on the 22nd May out of the 
said estate : 


Held, that D was entitled to the monthly allowance of Rs. roo without 
` making restitution of the sum of Rs. 30000 paid out of the estate. 


“That Rs. 30000, though paid out of the estate, : was paid on account of a 
bona fide compromise made for the purpose of putting an end to litigation 


and it was within the authority of the widow to make it, the arrangement 


being beneficial and a proper one. 


That even though the administrator pendente lite was in control of the 
estate on the 22nd May, 1905, still she, as the widow, was entitled to the 
whole of the beneficial interest in the estate at the time ; and, it would 
be open to her to make the arrangement. . 


That it was not open to the jflaintiff to assert that the arrangement was 
beyond the powers of the widow and was a breach of trust. 


D asserted before the Assistant Referee that Rs. 30000 was not paid out of 
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Breach of Trust—(Corntd.). 
the estate .and before the appellate Court that the money was paid i in 
pursuance of the family settlement irrespective of the funds of the 
estate : : 


Held, that D would succeed upon the allegation of the settlement on 
the basis that the money was paid out of the funds of the estate, as the” 
present case should be decided on the facts which had been provedi inthe - 
course of the enquiry. 


Per Rankin, Y: That B as a Hindu widow was entitled to spend. what was 
necessary from the corpus as wellas from the income of the estate to 
defend the right given her by her husband to adopta son to him. 


Whether the will was bad or good, everything went to the widow herself 
as the estate of a Hindu widow. The estate was the widow's. She was 
fully entitled to represent it and consequently a payment out of the estate 
necessarily meant a payment out of that beneficiary’s interest which at 
the moment was the widow’s. 


That it was not a family settlement in the strict sense of the expression. 


That a Hindu widow was entitled to protect the right that-her husband 
had purported to give by his will that she should make an adoption and 
to make a compromise in defence of that right provided always that the 
transaction as a whole, was fair and reasonable from the point of view of 
reversioners. Sudhir Chandra Dass v. Srimati Indumati 
Choudhurani ^ ose ose ase sis 


Building work—Measurement—Standard— English practice ; See Damages .., 


Burden of proof—Death taking place at particular time—Person not heard of- 
for more than seven years ; See Hindu Law—Endowment  .. sdi 





of proof—Land in possession of tenant, ifa part of tenancy ; Seee 


Adverse possession T s T" ii us 
of proof—~Lega! necessity—Alienation by daughter; Alienation .... 
of proof—Migration—Mitakshara school ; See Contribution "n 
of proof—Misconduct ; See Marriage, dissolution of m wae 





of proof—Property standing in the name of B acquired out of joint 
fund of A and B ; See Transfer by ostensible owner a iw 


Burden of proof—Railway Act (IX of 1890), sections 72 and 76—Contract 
Act (IX of 1872), section 151 and 152-——Loss in carriage. 


As soon as these plaintiff proves that he consigned good with the ‘defendant 
company for carriage and thata portion of them was lost in the transit, 
the 'defendants have to prove thatthey took such careas is defined 
in section 151 of the Indian .Contract Act for the goods bailed. Under 
section 76 of the Railways Act, the burden is on the Railway -administra- 
tion to account for such loss of goods. Barada Chandra Dhar v. 





Assam Bengal Railway Company " ii ni 
of proving service of summons-—Allegation of regular service.; See 
Summons, service of "T "ITI "TI oye ene 
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Calcutta Municipal Act (UJ! B. C. of 1923). Sees. 488, 396 (Ia), 537— 
Application for withdrawal of prosecution by the Chief Executive 
Officer, Corporation of Calculla—Criminal Procedure Code (Act V of 
1898) Sec. 248 Sufficiet grounds for withdraval-—Mapgistrate's refusal 
to permit withdrawal—Magistrate’s jurisdiction. 


In cases or, proceedings by the Corporation, section. 537 of the Cal- 
"cutta Municipal Act does not control the provisions of section 248 
of the Code of Criminal Procedure. 


* Section 537 of the Calcutta Municipal Act is merely an enabling section 
and the powers given thereunder to do the various acts specified there- 
im can only be exercised in accordance with the provisions of the Code 
-of Criminal Procedure 


Though section 248 of the Code of Criminal Procedure enables complainant 
at any time before -a final order is passed by the Magistrate to apply 
to the Magistrate for withdrawal, it gives no absolute power of with- 

‘drawal. Before a withdrawal can be permitted there must be sufficient 
grounds to the ‘satisfaction of the Magistrate. 


Merely because the Chief Executive Officer, Corporation of Calcutta, 
has applied for withdrawal of prosecution under section 537 of the 
Municipal Act in a proceeding under section 488. 386 (la) the Magis- 
trate is not bound to permit withdrawal and has jurisdiction to refuse 
it on sufficient grounds, Sisir Kumar Mitter v. Vp M of 
Calcutta A T 

Calcutta Municipal Act, Sec. 537, if paren section 248 of the Code of 
Criminal Procedure—Proceedings by Corporation ; See Prosecution, with- 
drawal of T» "T ii T 

» Sec. 537, powers given under, how to be exercis- 

ed & See Prosecution, withdrawal of ... ; ini T 

; Sch. VI. Rr. 12,, 13, t4—Representation to 

License officer was receiving attention ; See License 








Calcutta Small Cause Court, if can entertain asuit in which cause of 
action arose wholly outside its jurisdiction ; See Jurisdiction 


Case, authority of ; See Limitation - 
— — decided on facts as found—Untrue allegations ; See- Breach of trust 


Cause of action—Suit against Secretary of State—Management of the Eastern 
Bengal Railway ; See Jurisdiction 


Certificate Officer, who issued warrant for arrest of judgment-debtor, if can 


try offence of unlawful rescuing of judgment-debtor; See Unlawful 
rescue 


Cess, amount of, if to be included in amount recoverable under the Revenue 
Sale Law ; See Revenue sale e " d yis 
—  — return filed under the Road Cess Act, if can be used in -evidence by 
stranger against another ; See Admissibility 


Cess Act. Sec. 95, effect of ; See Admissibility iis 
Charge recorded, nature of ; See Jury trial i ae 


stt 
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Cheating—Penai Code (Act XLV of 1860), ‘See. 420.——Case of civil nature 
—Sale— Balance of consideration money not paid. — 

The complainant’s case, was that he was cheated i» not paying by 
accused No. : the balance of consideration money for sale of two 
thatched huts after setting off an account of debt due.to the said 
accused and “that accused No. 2 abetted accused No. i in denying 


his liability, The-agreement ” was, as stated by the complainant, that - 


' the balance was to be paid on the execution of the docüment, The 
document was registered. - i 


* 


Held, that the dispute, such as it was, of a Civil natüre. 


That having regard to the aiden on the record and the recitals i in the, 
kobala, the ingredients in section 420 Indian Penal Code were not. 


satisfied. Ram Chandra De v. Gajendra Nath Das | a? 


Civil Court's jurisdiction. to set aside revenue sale—No arrears ; ' See Revenue l 


sale 


cess tus Pena Còde, Sec 420—-Balance - -of ‘consideration money tor sale 


not paid ; See Cheating T 
Civil Procedure Code, Sec. .1 Consent decree ; “See Res judicata or 
+, Sec. r1 Expl. 6—]udgment ina’ suit by presump- 

tive reversioner against a Hindu widow or her assignees, if bind all the 

reversioner as a body ; See Suit for possession 





4 ;f jurisdiction the cause of action wholly or-in part arises.-—Borrower and 


surety resident in :Hyllerabad—Lender's place of business in Secundera 
bad—Repayment out of-borrower’s monthly salary from Nizam’s Trea- 
"4 sury 5 See Jurisdiction sk a - ex — 


`- 
D 








— , Sec. 47-~Decree-holder auction-purchaser, if a 
z party to suit ; See- Appeal, if-lies oer to Ow - 

, Sec. 47—Relating to execution of decrees Prices d: 
« "ings relating to Ritts of property after execution of sale—Question as 


to kind, of possession to be delivered ; See Appeal, if lies ..  ' isi 


tn ——— y: . Sec. 47 —Representatives ; See Appeal, if lies one 





— , Sec. 47--'Which relates to the execution of the © 


. decree, * meaning of ; See Appeal, if lies ` sis isi ou 
Civil Procedure Code, Sec. 47, order under—Order passed on an applica- 
, tion for delivery ‘of possession under O. 21 R. 95: C. P. C.—Decree- 

^ holder auction-purchaser ; See Appeal, if lies ae Sa vi 

——, Sec. 110—Substantial question of law-—Hindu 

widow qua executrix, if can compromise ; 3 See Appeal to Privy 

















` Council "n is st T zs - 

» Sec. 11 ENS under O. 9, if can be treated 

7. as one. under O. 47.5; See Revision ... iis aes "€ 

———— , Sec. 115—Ceurt exercising jurisdiction by assuming 

- that cause of action arose within its jurisdiction ; See Jurisdiction ` T 

—- » Sec. 11 5—Wrong view ‘of law, enabling assumption 
ba f jurisdiction ; See Revisign |. "T Ys gue “ee S uei 


» Sec. 20 (c) —'* Court within the local limits of whose ' 
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Civil Procedure Code, Sec. 145— Contract of Puro, form Di Security ERE 
bond; See Execütion — ... -— sss a oe = 493 
, Sec. 145—Person expressly contracting that he will - 
guarantee the perforfhances of any of the oe dH " 
Contract, oral or in writing ; See Execution — ^... s <m 5 493 
— ~ —, Sec. 145—Petition of compromise Tum as peti“ 
4 tion—Petition of compromise containing contract of L2 RARE. 
not stamped as contract of suretyship ; See Execution seu on ` 493 
—————, Sec. 145, Sephraniity oh petal, what | ‘to . 
° prove; See Execution —... ar Ze Be w - 493 
; Sec. t45, if. limited to execution of security bond in- ^ 
favour of Court ; See Execution (007 m oat ^ Q9, ^ 493 
» O. 1 R. 10(1)—Suit, if new one after amendment—. >.. 
Bona fide mistake in name of plaintiff ; See.Award | e" oe - + 297 
, O. 2 R. a, if applicable - to execution of ae 3 See 
Decree, execution of = i esi bas en .. 596 
; O. 4R. 13—'"Carries on | business^— Foreign corpora- `, 
_ tion; See Revision ^ - - - et, 576 
» 0.9 application under, iti in revision, can be treated 
as one under O. 47; See Revision — .. Ss 22 (0. — U*a8g 
O. 9, if applicable to execution proceedings ; ; See H 
Revision “ae Ses wee T: "i Ta - 885 
MÀ M, O, 21 R. 61 3 where applies ; See Execution sale", ^ 279 
M M ——, O. a1 R. 93—Suit for refund of purchase money— ' i 
Equity ; ; See Suit, maintainability of .. — T d n" sad m 418 
— » O. ar R. 93, effect oend of porchade money ; 
See Suit, maintainability of — - exe pe e . 418 
——— ———-—,O0. 41 R. 28, dismissing appeal, under—]udge's 
duty ; See Judgment ‘ap S ia bes. i "s e. . 499 
; O. 41 R. 22—Adding party to appeal —Discretion ; um 
See Appeal, if maintainable see ous d e, 408 
- -——À9, O, 41 R 22—Death of one of the plaintiffs respon- "HOME 
dents—No substitution of heirs ; See Appeal, if maintainable M S 401 
, O. 41 Rr. 23, a25—Inherent’ power—Partition suit— —— ^" | 
. Appellate Court DOW party to be added and certain properties to be RO 
included in a partition suit—Remand ; See Partition °°... e ^ 601 
—- —, Sch. lH. Cis. 17 to 21, if applicable to eeu 5 
under the Arbitration Act ; See Arbitration T d «e. : P 292 


—— ———————, Sch. EI. Para. 15— "Otherwise invalid'— Award .. 
otherwise in accordance with the authority’ by ius order conferred upon ' 


the: atbitrators ; See Award eee "oe E E PM 14 
Collector's jurisdiction to sell—Atrears of revenue claimed: different: from’ "t 
what is really due ; See Revenue sale... -> ^ ^. T ^ o4 AGB 


Commission— Oficial Assignee — Presidency Towns: Insolvency Ack a uA 1900), 
Sec. 81 ‘Rule 178(6). 


Ramratan Das instituted a suit inthe High Court o on "the 6th J une; aedes i 
against D for the purpose of enforcing a mortgage, not knowing that D 
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Commission—(Contd.). E 
had been adjudicated an insolvent and on application the Official Assignee 
was brought on the record. The suit was decreed. Thereafter a ques- 
tion of priority was raised between Ramratan Das ahd N and ultimately 
it was agreed between them that whatever monies were realised by sale 
of the stock-in-trade of D would be divided between the plaintiffe 
and.N'in certain proportion. Thereafter an arrangement was'arrived — , 
at by which the Official Assignee was to sell the stock-in-trade through 
M. - The goods were sold and the Official Assignee claimed his com mis- 
sion under section 81 of the Presidency Towns Insolveney Act and rule 
178 of the rules made thereunder : 


Held, that as the-two hypothecees did not avail themselves of the provisions 
of the Second Schedule of the Insolvency Act for the purpose of realising 
their security, they could not be charged with commission by the Official 
Assignee. | 


Explanation to rule 178 made under section 81 of the Presidency Towns 
Insolvency Act is merely a guide for the purpose of construing 


rule 178(b). Ramratan Das Bagri v. Dwilendra Nath Sen m $80 

g 
. Commitment, if can be set aside— Proceedings, irregular ; See lilegality ... 310 
Complaint, withdrawal of, petition for, who can enquire ; Ses Jurisdiction  ... 214 


by Chief Presidency Magistrate to - himself-—Penal Code, Secs. 
193, 195, Offences under—Transfer— Proceedings, if illegal; See 





Illegality = iik m j 310 
Complainant, notice to, if necessary— Compensation avad See Criminal 
appeal - i as wee T its 583 
‘Compromise—Hindu widow—Procuring peace in family—Prevent estate 
being wasted in litigation—Reasonable ; See Appeal to Privy Council ... 206 
by Hindu widow to protect right given by her husband by hig 
will—Transaction, nature of ; See Breach of trust n 36 182 
Condonation—Withdrawal of previous charge against co-respondent ; See 
f Marriage, dissolution of — .. aes er — ome 37 
Consideration—Promise to marry ; See Promise of marriage ... Ns 430 


Contempt of Court—Inherent jurisdiction — I: 'cryering with course of 
justice or due administration o 'n ai— Service of summons ~~ Proper 
procedure, 


: The appellant had instituted a suit against certain defendants for damages 
for breach of an agreement. The suit was dismissed -with costs. The 
defendants’ bill of costs was taxed and an allocatur was issued on the 2nd 
May 1925. It was served on the appellant’s attorneys on the 5th May ; 
and; on the gth May, a notice was issued under order 21 rule 37 of the 
Code. of Civil Procedure, calling upon the appellant to: appear before 
the Court. A, who wasaclerk of the attorney, was entrusted with the 
duty of effecting the service," wentto the place where tbe appellant 
resided, informed him of the purpose for which ht had called and made 
over. to him the original notice and copy. The appellant read the notice 


* 
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Contempt of Court—(Cont4.). 


and flung. the papérson the floor. A thereupon picked up the papers . 


from.the.floor and showed to the appellant the original notice bearing the 


seal of the- High Court, .and informed him that if he refused to accept. . 


service he..ould. áffx a copy. on.the outer door... The appellant there- 
upgn became.very angry and called A a ‘damned swine’ and caught him 
, by the throat, dragged him and pushed him. towards the door, so that he 
néarly. fell dawn. Thereafter. A affixed.a copy of the said notice on the 
front.door of the room: ... . ... a . 


' Held, that the appellant committed a contempt of Court. 


That what the appellant did was calculated to obstruct or interfere with 
the due course of justice or the administration of law. 

That under the circumstances of the present case, as the Judge sitting on 
the Original Side drew up proceedings for contempt, the appellate Court 
did not interfere with his discretionary. order. : 

That the proper place for such a matter to be investigated was the Magis- 
trate’s Court in Calcutta. 


That in such a case it was necessary -to invoke the special jurisdiction | 
which was inherent in the Court by way of an application for contempt 
of Court. -Vernon Milward Bason v. A. H. Skone  .. ase 


Contract—Con£ráct Jor sale of share—Contract Act, Secs. 26, 78, 85, 95, 121. 
delivery of Share-certificate and signed transfer to Purchaser—Purcha- 


ser’s cheque in payment thereof dishonoured—Vendor's gp” to lien— ` 


Rules of Bombay Stock Exchange. 


Notwithstanding thata Company, by its Articles of Association, may 
provide that only a shareholder registered as such in its books will be 
considered by it as the owner of the shares, - possession of the share-certi- 
ficate, together witha transfer duly signed by the registered holder, 
constitutes a good title to the shares, inclusive of the title to be registered 
as owner in the books of the Company. 


Shares in a Company are “goods” within the meaning of sèction 76 of thé 

Indian Contract Act, and accordingly a contract for the sale of shares 

» generally in any pąrticular.Company or undertaking, without specification 
of their serial numbers, becomes complete, under section 78, upon deli- 

nt very to the Purchaser of the share-certificate and the relative transfer 
duly signed by the registered holder, and the purchaser on his part 
accepting the shares thus ascertained and paying for them (section 83). 


ic 


If such payment be by cheque, which, on presentation, is doii the, 
Vendor S only remedy is in respect of the amount of the, cheque, or the ` 
unpaid price of the shares. He has no jus in re in respect of the 'share- 


certificate or the ‘signed transfers, nor any lien upon them, for his lien 


ceased when he parted with the possession (Sec. 95). 


Rule C of thé Bombay Stock Exchange whereby, if. the cheque i in payment ` 
of share sold be dishongoied, the shares are to be returned to the Vendor ` 
for resale the following day, is not intended to make delivery of the shares 


T. 


T. 
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certificates of transfers conditional upon payment ; for delivery being a 
fact, an effectual sale takes place, under Sec. 78, in virtue of it, and the 
aforesaid rule does not over-rule the statutory provision of Sec. 78, nor 
amount to an express stipulation of the nature referred to in section 121. 
The real purpose ofthe rule is not with a view to the prefection of 
contracts or the passing of property, but for estimating promptly the 
damages resulting from the purchaser’s failure to pay for the shares ~ 


bought and accepted. Maneckii Pestonii Bharucha v. Wadilal 
Sarabhai & Co. vis js i n 2d 508 


Contract for felling and buying timber in fixed monthly tnstal- 
ments for 4 years-—Clause providing for stop^age of felling and deter- 
mination of contract on failure of any monthly instalment—Shortage in 

| two instalments—Notice of determination of contract—Reasonableness 
theréof—Breach going to the root of the contract, 





Certain timber-cutters contracted in writing with the zamindar of a forest in 
Bhagalpur for four years to cut and pay for 5 lakhs of sleepers from the 
trees in the forest, such sleepers being of certain specified dimensions, and 
to be cut at the rate of 15,000 sleepers monthly, or 135,000 yearly, 
reckoning, from the month of Kartik up to the end of Asharh. Without 
paying in full for the sleepers cut in any one month the contractors had 
no right to cut or prepare sleepers in the succeeding month ; and on the 
expiry of such succeeding month, the zamindar could stop further cutting 
and determine ou 


In the first month,She contractors cut 1,055 sleepers only, and 3,432 
sleepers in the second; whereupon the zamindar gave them notice of 
determination of the contract. 


In an action by the contractors for wrongful determination of the contract 
Held (reversing the judgment of the High Court, and restoring that of the’ 
Subordinate Judge) that the contractors’ failure constituted a breach going 
to the root of the contract, which justified the zamindar's notice -of 
determination, and that such notice was reasonable, and the contract 
rightly determined. Homeshwar Singh v. Jugal Kishore 


Marwari one ose aoe one eae eee 8 
. . e 
——— - —, construction of—Scheme of house building for profit —Purdanashin 
lady ; See Damages ee aes " "T e 49 


—— ——— , determination of—Contract for felling and buying timber in fixed 
monthly instalments for 4 years—Clause providing for stoppage of felling 
and determination of contract on failure of any monthly instalment— 
Shortage in two instalment—Notice, reasonableness of—Breachegoing to 





the root of the contract ; See Contract d ves T 8 
a fOr sale of shares — Delivery of share certificate and signed trans- 
fer to purchaser ; See Contract = m: - ss 508 


aie 





— to hold at fixed rates, presumption of—Uniform payment of rent 
for more than 20  yeats—BDenga! Tenancy Att inapplicable; See 
Presumption | T , e ae hae oes oer 104 
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Contract Act, Sec. 59—Money sent with direction by defaulter to appropriate 
it to a:certain Kist—Appropriation towards another Kist ; See Reveriue 
sale... we A eec ees ese ade ; 

, Sec. 59, if applicable to payments of. Government revenue ; 

See Revenue sale see T eee -— aes 





——-~--+——, Sec. 69—'Interested in the payment of the money’—Appre- 
+ hension of loss or inconvenience ; See Contribution m Sie 
——————., Sec. 69—Liability to payment for which owner of land is 
indirectly liable—Liability imposed on land by the owner; See 
Reimbursement "T wii cui a ES 


» Sec. 69— Payment made by person putting forword bona fide 


claim to disputed property—Subsequent discovery of his not having any - 








interest ; See Contribution m s js vi 
— —————,, Sec, 69, suit under, essentials ; See Contribution  ... sss 
—— ; Sec. 70—'Does' ; See Contribution "T m" ‘ve 
——— ——-—., Sec. 7o—' Lawfully’—Test ; See Contribution sé ais 
—— —— — —, Sec. 70, essentials ; See Contribution ... "m See 
nn ——, Sec, 76 — ‘Goods’ —Shares in a Company ; See Contract see 
—— — ——, Secs. 78, 83— Contract for sale of shares, without specification 

of their serial numbers, when becomes complete; See Contract ` m 
— — —— , Sec. 116—' Latent defect’ ; See Refund, suit for ... ees 


—— =r, Sec. 116— Vendor, if liable for damages for latent defect in 


goods ; See Refund, suit for "i "T "m as 





———-. Sec. 116, applicability of, to sale by sample ; See Refund, 
suit for m m o iis E dá 
—— ——-———, Sec. 126- Contract of ` guarantee—Compromise | decree— 
Surety ; See Execution — .. - - ii dis 
—— Sec. 212—Liability of servant to his employer; See 
Damages ^  .. see - T e T 


Contribution—Contract Act (1X of 1872), Secs. 69, 70—Bona fide claim to 


., 468 


142 


493 


479 


property—Claim found to be unsustainable—'Lawful' —Existence of ` 


interest-—Migration—Mitakshara School. 


e The expression ‘interested in the payment-of the money’ in section 69 of 
the Contract -Act is comprehensive enough to include cases of apprehen- 


n sion of any kind of loss or inconvenience and is not restricted to cases 


of individuals, who are sure to suffer actual detriment assessable in 


money value. 


In a suit under section 69 of the Contract Act, it is essential : that there . 


should firstly be a person who is bound by law to make a certain 
payment, secondly, another person, who is interested in such payment 


being made, and thirdly, a payment by such last mentioned person. |f: 


these circumstances exist, the fiction ofan implied request from the 
defendant to the plaintiff to make the payment may be properly imported 
into the case so as to bring it within the section and thus the right.to 
reimbursement is created. A debt for money paid arises where a person 
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has paid money for another under circumstances and upon occasion which 
make it just and equitable that it should be repaid ; a debt or promise to 
pay is then implied in law without any actual agreement to that effect. 


"Where payment is made by a person, who puts forward a bona fide claim : 
to the’ property in dispute, he is entitled to the protection afforded by 
section 69 of the Contract Act even though it ultimately transpires, asa ' 
result of litigation, that he had not in fact or in law the interest for the 
protection whereof the payment was made. 


Section 70 of the Contract Act lays down three circumstances as necessary 
to found the right of demand, viz. firstly, that the Act should be lawfully 
done for ‘another, secondly, that it should not be the doer's intention to 
do it gratuitously, and, /hirdly, that the other parties should enjoy the 
benefit of it: The word ‘lawfully’ has been the subject of judicial inter- 
pretation in several cases in which some points of ‘diversity are notice- 
able. The existence of an interest is generally a test as to the lawful - 
character of payment, but even if an interest were not shown to exist,  .. 
payments of another, if lawfully made, would generally be provided  ... - 
for by section 70. 


The word * does’ in section 70, includes payment of money. 


The plaintiff claiming to have a share in the properties sold under the 
decree of the landlords, applied for permission to deposit the decretal 
dues and compensation for setting aside the execution sale. There was xd 
nothing to indicate that he did not bona fide believe at the time that- ` 
he had such a share. The pleader for the auction-purchaser intimated to 
the Court that he had no instruction in the matter. The plaintiff adduc- 
ed evidence and proved to the satisfaction of the Court that he had the 
interest he claimed and that he was entitled to have the sale set aside on 
deposit of the decretal amount and ‘compensation. The Court granted 
the permission and the plaintiff thereupon made the deposit and no ob- 
jection was taken at any subsequent stage to the plaintiff’s assertion of 
the right that he claimed : 


- 


Held, that the plaintiff was entitled to recover the money ‘under section 
69 of the Contract Act. Even if section‘69 be inapplicable, the glaim 
could be supported under section 70, asthe payment was a awful. one 
and was not gratuitous or the result of an officious interference ofa 
person who had no reason to think that he had an interest in making it, 
and thatthe “defendants enjoyed the benefits of the payment. 


When all that was proved in the case was that the parties were ChAatfris, 
and it could not be ascertained when the migration took place or where 
the ancestors of the parties came ròm, that the services of an upcountry l 
Misra Brahmin were availed of only oh more important occasions ‘and on 
other occasions of Bengali priest. 





Creditor lodging proof of insolvency, position of ; See Insolvency 
Criminai appeal—Duty of appellate Court—Criminal Procedure Code,” 
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Held, that.the evidence. was wholly insufficient foridischarging th the burden 
which lay on the. plaintiff, who as well as the defendants were inhabi- 
tants-of Bengal,:to prove that they were governed by Mitakshara School 
of Hindu Law. Nagendra Nath Roy v. Jugal Kishore Roy i 


. Conveyance by Hindu widow—Seizure of estate in possession of Hindu widow 


governed by Mitakshara law, in execution of decree for contribution by 
co-sharers for arrears of Government revenue ; See Hindu Law m 


-—— by Hindu widow governed by "Mitakshara school, in conside: 
ration of release of attached property—Co-sharer attaching dwelling 
house in execution of decree for contribution ;for arrears of revenue ; See 





Hindu Law bea ane oon gee ane baa 


Corporation, foreign, how carries on business; See Revision — .. $i 
Co-sharer, permanent lease by, if -binding on other co-sharer not a party— 


Partition after grant of lease—Civil Court decree; See Lease by co- 
sharer foe eas aon sos aes 445 


Cossharer's right, nature of, in dealing with joint property ; See Lease by 


Co-sharer eee t PTT nee eee wee 


Cost of litigation—Legal _ RUN ; See Alienation ves d 
——— of litigation, when legal necessity ; See Alienation - Ms 
Court, if can convert proceedings under section 174 (3) of the Bengal 


Tenancy Act-into one under Civil Procedure Code, O. 21 R. gr ; See 
Execution sale ` T T T 

if prevented from adjudicating on true fact; See ‘Appeal to Privy 
Council i T" T (e ei 


Court of Wards Act, Sec. sos Sactsades, ‘of life interest by Hindu widow 


under Court of wards without sanction in favour of next reversioner 
—Next reversioner executing ekrarnama guaranteeing increased. main- 
tenamce allowance ; See Hindu Law " 


(Act V of 1898), Sec. 422, 245 250, 436— Notice to complainant, if essen 
tial—Omission to’ issue notice to the oficer appointed by the Local 
Government, effect of. 

One of the’ fundamefftal ‘priftciples of law is that no order should 
^ be passed tothe detriment or prejudice “of a party without giving 
` him an opportunity of “being heard in defence. _. 


- 


__ Although there i is no provision in law that notice must issue upon the | 


complainant when an appeal is filed ina criminal.case and it-cannot.  — 


be said that the lower appellate Court ‘acted illegally and without = 7 
jurisdiction in not issuing notice..upon the complainant, acting on the: 
abovementioned principle, it would have been in exercise of proper dis- 
cretion;by the lower appellate Court to, give notice to the complainant ... 
of the hearing of the appeal where compensatfon has been awarded to . 
him by ,the:trial Court. Phe acquittal on appeal was consequently set. 
aside... . ,.. s. 2. 7 3 


83 


545 


545 


576 
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Criminal appeal—(Contd.). 

Per Duval 9 : Under section 422 Criminal Procedure Code the appellate 
Court must issue notice to the officer appointed by the Local Govern- 
ment before disposal of the appeal. Omission to do så is good reason for 
ordering the appeal to be reheard. Bharasa Now v. Sukdeo - 


Criminal charge—Comment by local newspapers prior to trial unfavoura- 
able to accused—Criminal Procedure Code (Act V of 1898), section . 


527—Application to Viceroy for removal of place of trial refused — 
Prejudice lo fair irial-—- Subsequent trial and conviction of accused — 
Application to Privy Council for Special Leave to appeal —'* Substan 
tial and grave injuslice..—by a disregard of the forms of legal 
process, or bysome violation of the principles of natural justice.” 


Where criminal charges were pending before the High Court at Bombay and 
certain comments were made by the Bombay -newspapers unfavourable to 
the prisoners, and application was accordingly made to H. E. the Gover- 
nor-General, under section 527, Criminal Procedure Code, to transfer the 
trial elsewhere, but the same was refused, and the prisoner were subse- 
quently tried at the High Court, Bombay, before a. Judge and Special 
Jury, and convicted on the charges ; Held that such refusal of the Gover- 
nor-General, who had the advantage of being in the country and judging 

— ofthe real state of public feeling did not codstitute, ín the language of 
Lord Watson any ''violation of the principles of natural justice” 
to enable the Privy Council to entertain a petition from the prisoners 
for Special Leave to appeal from their conviction. 


Similarly, the &dequacy or inadequacy of the Judge’s charge to the jury in 
a criminal trial, though furnishing a proper ground of appeal to a Court 
of criminal appeal, does not amount to ‘‘a disregard of the forms of legal 
process, or á violation of the principles of natural justice" to warrant 


the Privy Council in acceeding to or entertaining an application for spe* 


cial leave to appeal by a prisoner convicted asa result of the trial. 


Shafi Ahmed Nabi Ahmed v. King-Emperor "T ee 
Criminal Procedure Code, Sec. 65— Personal service cannot be affected— 
Procedure ; See Summons, service of aa à 





recourse of ; See Summons, service of Vii id T 
» Sec. 107, object of ; See Good behaviour i 
; Sec. 109 (b)—Person unable to givea satisfac- 
tory account ; See Good behaviour i ivi T 
; pecs. 109, 118—Person unable to prove 

the source of his livelihood ; See Good behaviour m M 
————————-, Sees. 109, 118, when applicable; See Good 





a — ls M 





SS d 
-— p eee 
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behaviour ooo wee oe he ae ous 


; Sec. 133, order under, when legally served ; 


x L @ 
See Summons, service of eae 





a ind 


ben see 





ay nnm nd 


Additional District Magistrate on an application for transfer of proceed- 


——, Sec. 71, procedure under, when can be taken ` 


, Sec. 145, initiation of proceeding under by >- 
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Criminal Procedure Code—(Conid.). 
ing under section 107—Subordinate Magistrate refusing to take action 





under section 145 Criminal Procedure Code; Se Jurisdiction is 
a Secs. 165, 166—Police officer conducting 
susc what to do ; See Search by Police vis "n ; 
— z , Sec, 165 cl (5)— General or roving search ; 
„See Search by Police iu m a n - 


» Sec. 248-—Sufficient ground for withdrawal 
of prosecution to the satisfaction of the Magistrate See Prosecution, 





* — withdrawal of — zm sa ee m 
,Sec, 248— Withdrawal of prosecution, when 
permitted ; See Prosecution, withdrawal of a en 


————— — —-, Sec. 248, if controlled by section 537; Calcutta 
Municipal Act—Proceeding by Corperabens ; See Prosecution, withdra- 
wal of AT m sis one i iss 

—— — — —., Sec. 240, if gives absolute power of withdrawal 
See Prosecution, withdrawal of sis T T sis 

, Sec. 350.—Judgment written out by predecessor 

of Magitrate—ludgment delivered by successor ; See Illegality ‘a 

, Sec. 422—-Issue notice, omission to officer 

appointed by Local Government, effect of ; See Criminal appeal 

, Sec. 527-——Application to Governor General for 
transfer of trial refused—Refusal, if ‘violation of the principles of natu. 

















ral justice" ; See Criminal charge .. mm T a 
Cypres application—Surplus left after the objects of trust having all the 
benefits they require ; See Trust ds n T" 


Damages —Master and servant—Building EE e as supervi- 
sor—Neglect—Standard applicable to Architects and Engineer in Eng- 
land.—Master, a purdanashin lady—Scheme of housebuilding for pro- 
jit—Protection of law—Complete responsibility—Inference—Salary— 
Contract Act (IX of 1872) Sec. 212—Particulars of defecls—Engineer!s 
report, if and how admissible—' Loss of durability! — Responsibility. 


The Engllsh practice that the building work is to be measured by the 
standard applied to- Architects and Engineers, does not obtain in India 
except to a very small extent. ' 


The question of the liability of the person employed as paid servant for 


e supervising the building work, for defects in the completed building, is 


to be determined with reference to relationship. He cannot escape liabi- 

lity merely because he is a paid servant and not an architect but it is 

necessary to consider the terms of the contract under which he was 

employed. 

The question of the liability of the servant to his employer is determined 
under section 212 of the Contract Act. The servant is, therefore, liable 


for the direct consequences of bis neglect, want of skill-or misconduct. 


itis not enough for the employer to say that the completed’building is -- 


defective in this respect afd that particulars of each defect must be 


given ; and each defect of which complaint is made, must be shown to 
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Damages—(Conta.). dau Des qc iu cc a 
result from neglect, want. of. skill- or. misconduct. -00 the part of, the .. - 
servant. . QUA Rr dA Ste puo a crgo one 7 


= "P | t 7 eR o mS 
um M [s AM ap , T ose g M de r946m P oat et 4 aman hya y mo ov sacro we ele autta 


Whether a-lady observes the parda-strictly or. not, -:as$:s00n-as she-embarked.— 
wc. Oonascheme of house building for-profit, she::must.-be ; taken :to. .haye zz; 
given up. the protection. that...the-law affords . toz pardanashin—ladies. — —— -~ 
':: She becomes simply an employer, and the contract on her:.side< is:to be id 
considered:on-the basis of master. and servant; .2-2 . — —— —— 4 








A monthly salary for supervising a fairly” large building operation whichis a E oo 
very small per centage on the general cost, does not warrant the inference”: 
that” the slay indicates’ paw apoa nii. LLD peee ———— 


^. c e 
- t+ wm a ind m 4 b^ 
aor ^ 


wa * * 
fae 


~ 


. make the contents of his report a part “of “his dapbsition” by u using it fo; 


LI 
à "A a ree 


refresh his memory. After doing so, he can say that the report was | the 


-— -— Ó— M AaÓ— X € € 
PESE a^ - 


: document he prepared at the time. i ae 
` Before- the Court- guesses at, the sum which will.: coninensateithe paii —. S 

o.: for “ loss of durability", the.plaintiff must'satisfy the Court, that it is the -- 

defendant, who is responsible for the condition of the , building. .Nagene ORG ENE EMIT 


;7^. dra Nath Singha v. Srimati Nagendra Bala Chowdhurani ^ ... . 479 


—Suit fo» malicious ‘prosecution—Essentials to be proved~by ~ eet 
plaintiff—Termination-in his favour of - THEMEN grooredings- Iuno" EL 
> — cence. 0f charge. T x Wo VETERE 


4 
* ut. 


"^ 
o 


In the action ‘for daniseek tor malicious proseciiticn, ‘the ‘plaintiff kas to im 
. proye, not necessarily that he was innocent of the charge on which lie ' 
' was tried, but that the proceedings connected ` with. chaige and trial ~~ 
terminated ‘in "his favour, if irom their naturs , they, were capable or $0 


E i 


terminating. 
In countries such as India, where i prosecution in the most literal ` sense of” 
the word,i is not a private act an action for malicious prosecution could not 
be brought strictly speaking. against a private individual; but the giving 
of information by that individual to the authorities, which- “naturally - E 
leads to prosecution is tantamount to prosocution; and will ground an-ac- 
tion in tort for malicious prosecution. The plaiatiff mugt show thatthe- : e 
defendant invented the.whole story asfar asit implicated the, plaintiff 


and the onus of proof is - absolutely on’ him: Balbnaddar Singh: . Š 

Badri Sah .... > x ne eo Satan XN. UP lur uu toe S 
Damages, measure of Privy Councils when interferes ; 3. See Promise of. mar- —. 

riage px ap 3 is su vL ecd Ea Mus adis 430 
Damages for detention ; See Award i m iii er a 207 
Daughter as heiress, interest-of ; See Alienation,’ ie oe tjatats | oop 562 
Death—Burden of proof— Particular time—Person not heard of for more than- - 

seven years ;' See. Hinds Law--Endowment. 9 orga m Uo 249 
—— — time of 3 See Presumption. ee ot Sae bs bee o at 2 578 


—— — of party before ‘decision — Effect of non-substituBon ; j See Res judicata , y+ 606 
of party before deciston—Effect of non-substitution—Heirs applying. | : 
to the appellate Court for permission to appeal ; See Res judicata ^ 606 
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Debt for money paid, where arises ; See Contribution ae - 
Deception, actual, if to be proved—Probability ; See Injunction - 
Decision with regard to part of property sued for—Relief sought in bees 
quent suit—Valuation ; “See Res judicata 
Declaratory decree—Mortgage bond genuine but entire —— did 
not*pass—Mortgage bond challenged as forged and without considera- 
etion ; See Decree - - - - - 


Decree-—Declaratory suit—Document genuine but consideration less— 
š Res judicata. 


In a suit for a declaration that the mortgage bond purporting to have been 
executed by the plaintiff in favour of the defendant was a forged docu- 
ment withont consideration, a decree embodying the finding that the bond 
is genuine but that the entire consideration did not pass, is not against 
the provisions of law. 


Relief not founded on the pleadings should not asa rule be granted. But 
to avoid further litigation and re-agitation of the same matter over again, 
itis necessary to make such declaration when the Court has tried a 
relevant point in connection with the issue directly arising in the 
suit. 

A judgment operates by way of estoppel as regards all the findings which 
are essential to sustain the judgment, though not as regards findings 
which did not from the basis of the decision or werein conflict 
therewith. Nazoo Meah v. Mazar Ali T T Ms 


-— —— —-, declaratory—Mortgage bond genuine but entire consideration did not 


pass—Mortgage bond challenged as forged and without consideration ; . 


See Decree  ... wed dis T 

——— —-, exeeulion T Jor costs—Partial P 6 ivil Proce- 
dure, Code (Act V of 1908), 0. 2 R. 2—Estoppel—~Objection 
disallowed. 


Previous execution of a part of a decree for costs is no bar to the execution 
of the remainder. 


The principle of order 2 rule 2 of the Code of Civil Procedure is not appli- 
cable to proceedings in execution of decree. 3 
. + 


The judgment-debtors were made liable to payment of costs of the trial 
Coutt as well as of the High Court. Execution for costs of both Courts 
was applied for on the 23rd March; 1918 and was dismissed. A second 
application for execution of the decree for costs allowed by the High 
Court was made on the 5th July, 1920. The decree-holders obtained 
partial satisfaction. A third application for execution was made on the 
31st July, 1922, in which the decree-holders originally applied for 
execution of the balance of the costs allowed in the High Court only. 
The decree-holders then applied for amendment ofthe application by 
inserting prayer for execution for costs ofthe lower Court. The 
judgment-debtors objectede The Court over-ruled the objection and 
allowed amendment of the application by ordering insertion of prayer 


e 
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t DON TM s 
640 THR CALCUTTA LAW JOURNAL. [Vou XLII . 


re 


Decree—(Contd.). 
for execution for costs of the lower Court.. The application for execu- 
tion was dismissed and the present application was made on the 13th 
June, 1923 for execution of decree for costs allowed by the Courts : 


Held, that the present application for execution was maintainable. 


That the decision on the third application allowing amendment, precluded 
the judgment-debtors from arising the objection that an application for 
execution of the balance of the costs of the High Court alone was main- 
tainable. Upendra Nath Bose Roy Chowdhury v. K. P. 








Dutt toe eee eee oes LJ aon 

, nature of-—Suit for recovery of ` money deposited by mortgagee to 

set aside sale under rent decree ; See Reimbursement ei ts 
——— —, partial execution of ; See Decree, execution of - - 
—, passed on consent, binding effect of ; See Res judicata... ` m 


Deposit—Bengal Tenancy Act (VIII of 1885), Sec. 170(3)—Purchaser of the 
whole or portion of a non-transferable occupancy holding . not recoge. 
nised the landlord, if entitled to make depostt-—‘Interest voidable on 
the sale’. 


A purchaser of the whole or portion of a non-transferable occupancy 


holding, who has not been recognised by the landlord, has notan . 


interest in. the holding which is voidable on the sale and so not entitled 
to make a deposit under section 170(3) of the Bengal Tenancy Act. 


Per Chatterjee, F: The words “Interest voidable on the sale" refer to 
interests coming within the description of *incumbrance" which, unless 
steps are taken to avoid them, subsists after the sale and the interest 
ofa transferee of the holding itself from the tenant is not such an 
interest, 

Per Page, F: The words “Interest voidable on the sale” in section 170(3) 
of the Bengal Tenancy Act cannot mean that such interest may or may 
not be avoided by the auction-purchaser at his election. Jharu Mandal 


v. Khetra Mohan Bera LII] non oan enh 
Devise—Ekrarnama executed by some members ‘of joint Hindu family 
disposing of their shares after death ; See Hindu Law - see 
Diara proceedings—Under tenure-holders claiming adversely to cach 
other. 


Diara proceedings are binding on the proprietor with regard to assessment 
of reventie but are nct binding as between under-tenure-holders claiming 
the land adversely to each other under different proprietors. Radha 


Nath Dutt v. Chandra Kumar Dutt - —.. Ss ane 
Diara proceedings, bind whom—Under-tenure-holders eletnine adversely ; 
See Diara proceedings — ... : i) - vis 


District Magistrate, if can give juridiction: to Magistrate with second class 
power to try offence under section 148 Penal Code ; See Jurisdiction — ... 
Dividends, postponement of--Receipt of dividends npt wrongful ;- See 
[nsolvency E T tee on to€- 0. ee 
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Divorce— Wife's power to exercise the righi— Breach of condition in Kabin- 
namah--Talak—Marriage when dissolued—Notice, non service of. 


Per Curiam: By a registered Kabinnamah executed by husband in favour 
of his wife, power was given to wife to exercise the right of divorce in 
her-own favour under certain conditions. One of those conditions was 
that the husband would not by his conduct give his wife or her parents 
or relative pain in mind, There wasa breach of this condition. On 
the sth June, 1919, the wife alleged a service of notice on her husband 
: stating the breach of the terms of the Kabinnamakh and threatened to 
exercise her power of divorce unless certain cnnditions were complied 
with by him within a month. The notice was notin fact served on 
him. On the 31st July, 1919, she actually exercised her power under 
the Xabinnamak and divorced herself at the same time executing Talak- 
namah embodying the step she: was taking : 


Held, thatthe wife had on the breach of the term of the Kabinnamah, 


absolute right to exercise powers under the Kabinnamah and to divorce 
herself from her husband. 


That the falak was valid, as the breach of the Kabinnamah had happened . 
That the validity of the dissolution of marriage was not in any way affected 
by the non-service of notice. 


Per Pearson, $: The validity of the Talak was not affected by the service 
or non-service of notice. Srimati Samserannessa v. Abdas 
Samad sus - iii e" = ave 

Document, admissibility of, in evidence, objection as to, when to be dealt 
with ; See Admissibility in evidence... " i us 
, irrelevant or inadmissible in -evidence—Omission to take objection 
to its reception, effect of ; See Admissibility an 
-~, not duly stamped, effect of ; See Execution wai 
, original, party, if can produce—Trial Court — admitting 
copy of document in evidence— Appellate Court, duty of ; See Admissibi- 
lity in evidence d. 3 E 





een gas 


Lr aee 





admitted subject, to objection, meaning of ; See Admissibility in 
avidiena -— 


soe sat ~ = 20 


Ejectment— Bengal iain: dd ( VII of 1885), Sees. 49, 182—~Lease, 
expiry 0f—Under-raiyat holding under registered .lease—Under-raiyat, 


° a settled raiyat of the village—Homestead land—Successor in office, .if 


can alter the order of his predecessor. 


An under-ratyat holding under a registered lease of homestead and nal 
land anda tank, though a settled raiyatof the village of lands held 
under a different landlord, can, on the expiry of his under-raiyati lease, 
be ejected under section 49 of Bengal Tenancy Act. 


Section 182 of the Bengal Tenancy Act is applicable to lands held bya 
raiyat. It is not applicable to the case of a homestead land to which the 
provisions of the Bengat Tenancy Act did already apply. Rahimuddi 
Meaji v. Srimati Amina Bibi (alias) Kali Bibi 


eat ets 
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Electment —Peruanent lease—Contemporaneous deed excluding -certain 
class of heirs from inheriting. 


„cA lease provided “on paying the settled rent you will continue to enjoy and 

possess (the premises) by residing therein through sons, grandsons etc. 

.. The said rent shall not be increased or decreased." An ekrarnama 

executed on the same date contained the following provisions: ‘‘I and’ 

my sons grandsons &c. shall continue to enjoy ‘and possess the said 

land and rooms by dwelling therein &c. But my daughter or my 

. daughter's son shall not be able to reside therein as my heirs .and they 
shall not be entitled to the said property"? : 


Held, that ona proper construction of the documents, the lease was a 
permanent heritable one. 


That it was not competent in lease to exclude one class of his heirs from 
inheriting the leasehold property altering the rule of succession under the 
Hindu Law, by the covenant in the ebrarnama. 


That the clause in the ekrarnama was void and not ‘enforceable under the 
law. 

That the right to possession on the failure of heirs did not revert to the 
grantor but escheated to the Crown. l 

Per B. B. Ghose, Y: Although the words “Putra Poutradi Krame” 
literally signify descendants of the male sex, they ordinarily mean and 
include female heirs where by law the estate would descend to such heirs, 
and are apt for conferring an estate of inheritance to either male or 
female heirs. Panchu Bala Bebi v. Jatindra Nath Goswami  .. 

————, suit for—Withdrawal of money deposited as rent with the Rent 





controller, after institution of suit ; See Waiver .. ves - 
Ekrarnama, clause in, excluding certain class of heirs from inheriting 
permanent tenancy ; See Ejectment .. ee s 


, executed by some members of ae Hindu family ‘disposing of 
their shares after death, if valid ; See Hnidu Law ea Me 





by co-shares disposing of their shares after death, legal effect of ; 


See Hindu Law " ee ss 
Encroached land—-Rent-free title and admitted tenanfy, différence between ; 
^ See Adverse possession .. ee 
Encroachment—Assertion of tenant—Part of EENE EUR title to 

encroached land ; See Adverse possession iss ove 


Engineer’s report to the employer after the completion of the building, 
when admissible in evidence ; See Damages d jo 
English practice—Building work—Measurement— Standard ; ; See amie T 


Hquity—2oza fides of secret title-holder—Purchaser for value without 
notice ; See Transfer by ostensible owner 


. 
» when applicable to statute of limitation ; See Limitation abe 
Escheat—Right to possession on failure of heirs—Permaneat tenure ; See 





— 


Ejectment ^ eye » zr TT eee oes 
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i» 


Estoppel—Consent decree—Decree ix invitum ; See Res judicata «us 
Findings in judgment ; Sce Decree T ats 
Party’s attitude—Statenients in plaint ; See Ownership 
— Sale of ancestrals property by managing member-~Sale unques- 
tioned by  vendor's eldest son—Suit by his younger sons; See 
Limitation ... "s Tn — $5 











Eviction, what constitutes ; See Eviction, whatis  .. i m 





—, What is—Lease—Necessary repairs—Tenant when can terminate 
° his lease — Letter of instruction, admissibility in evidence. 


To constitute an eviction, the physical act may not be necessary ; all that 
is necessary is some act which constitutes a substantial interference of a 
permanent nature with the legal right of the tenant to enjoyment of the 
premises during the term. 


If the circumstances of the case show that a tenant may be evicted by his 
landlord, then the former may be justified in terminating the lease under 
which he came into possession of the premises. 


A tenant can carry out necessary repairs to the leased premises on the 
refusal of the landlord to do the same and deduct the amount from the 
rent. 


An unregistered document not being a demise but merely in form and in 
substance a letter of instruction written by the defendant to the plaintiff's 
solicitor asking him to draw up a lease containing certain terms which 
had been agreed between the parties and holding himself responsible for 
the costs, is admissible in evidence. Gopiram Bhotica v. Bisweswar 
Dutt n m " K ih "T 


Evidence—Cess return filed under the Road Cess Act, if can be used by 
stranger against another ;- See Admissibility hie 





iE a e 


Judge, duty of ; See Injunction 

Thumb impression—Act XXXIII of 1920, *ec. 5—Enidence Act 
(lof 1872), Sec. 45—Criminal Procedure Code (Act V of 1898, as 
amended), Sec. 562. 


leder se 





Under section 5 of Act XXXIII of 1920, thumb impression taken of the 
accused at the timg of the Prial, is legally admissible in evidence. - 


The evidence of an expert who had an opportunity of comparing the thumb 
impression of the accused which had been taken in Court with the 
thumb impressions on the deed and in the Sub-Registrar’s thumb impres- 
sion book is admissible under section 45 of the Indian Evidence Act. 


In the circumstances of the present case, the High Court'having regard to 
the amended provisions of section 562 of the Code of Criminal Proce- 
dure, instead of sentencing the accused at once to any punishment 
directed that she be released on her entering into a bond with one 
surety of Rs. too to appear and receive Sentence when called upon 
during the period. of ong year. Superintendent and Remembran- 
cer of Legal Affairs v. Kiran Bala Dasi — .. - (€ 


. 


94 
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79 
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. Evidence, admissibility. of— Unregistered document not being demise but.a : 


letter of instruction containing certain terms agreed on between parties 


and holding one party responsible for costs ; See Eviction, what is - ... - 


=, reception of, objection to, if can be taken’‘ata later stage— 


Evidence .admitted ^ without ^ objection— Evidence, relevant; - See | 


Cs Admissibility .. yee ove eee ‘ sd C 





, admitted without objection -Eeldeness relevant—Party, if can 
afterwards object to reception of such evidence ; See Admissibility s 
Evidence Act, Sec. 13—Document not inter partes— Admissibility; See Suit, 





maintainability of aie sie m "m " 
—— —— ——-, Sec. 45~~Evidence of expert, if admissible—Comparisons of 
thumb i impressions ; ; See Evidence — .. E p re 
—---——, Sec. 108—Continuance of life—Precise time of death 3 See 
Presumption... see Se “es is vee 


re 





Presumption ; See Hindu Law—Endowment - 

Execution—Compromise decree—Surety—Livil Procedure Code (Act V of 
1908), Sec. 145—Contract of guarantee—Contract Act (IX of 1872), 
Sec. 126—Form of suretyship—Stamp Act (Il of 1890), Secs. 35, 36— 
Failure to duly stamp a document, effect of. 


A petition of compromise bearing a Court stamp appropriate to a petition, 
but not stamped either asa contract of suretyship or a security bond, 
and signed by the three parties concered viz., the judgment-debtor, the 
decree-holder and the surety, ran as follows : *'......it being inconvenient 


to pay money at present and,the judgment-debtor petitioner having | 


approached the decree-holder and Easin having stood surety for the said 
money itis arranged «that the judgment-debtor will pay the entire 


amount due.,....to the decree-holder..:...Otherwise I Easin stand surety : 


E for the entire amount aforesaid. Ifthe judgment-debtor does not pay 
r the money to you the decree-holder then you the decree-holder will be 
able to realise the money ‘from me Easin-by executing this decree...... 
The judgment-debtor and the surety remain liable... ...? : 


Held, that the contract amounted to a contract of guarantee within section 
126 of the-Contract Act. 

That the contract should not only be stamped -as % petitidn but also with 
a further stamp appropriate to a contract of a guarantee as provided by 
the Stamp Act. l 


That the contract was one under which Easin rendered himself liable to 
have the decree execüted against him personally to the extent to which 


s Sec. 108— Person not heard of for more than seven years—~ ` 


he had guaranted the’ performance by the judgment-debtor of his obli- . 


gations under the decree. 


That’ the instrument- -conformed to the requirements of section 145 of the 
Code of Civil Procedure: i 
That the-decree-holder was held- liable to pay the additional 8 annas stamp: 
on' the document -which -wàs - -admitted Jin evidente without: being pro- 
EN perly stamped: ] t 


PAGE, 
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Execution—(Contd.). 
Failure duly to stamp a document which must needs be stamped by reason 
of the provision of the, Stamp Act does not affect -the validity of any 
.. contract therein contained, but renders the document inadmissible in 


evidence. 


Once aneinstrument is admitted in evidence in any proceeding either under: 
sation 35 or under section 35 of the Stamp Act, it is available in: that 
proceedings for all purposes as if it had been properly stamped from 
the outset. 


~ 


Under section 145 of the Code of Civil Procedure in order that execution 
may be levied against a surety, itis incumbent upon the applicant to 


prove that the surety had rendered himself personally liable for the per-.- l 


formance of some obligation as provided in the section. 


Section 145 of the Code of Civil Procedure is not limited to'execution of 
security bond in favour of the Court. i 


A contract of suretyship under section 145 of the Code of Civi! Procedure 
need not be in the form of a security bond. 


In a case where a person has contracted expressly that he will guarantee 
the performances of any of the objections set out in section 145, whether 
such a contract be oral or in writing, he has rendered himself liable to b» 


proceeded against in execution of the decree as provided in section 145. 


of the Code of Civil Procedure. Joymani Bewa v. Easin Sarkar ... 


nnn 





—— of remainder of decree, if barred— Previous execution of part of 


decree ; See Decree, execution of  ... iB a ies 


Execution sale—Setting aside of—Bengal Tenancy Act (VII of 1885), 
Sec. 174(3)—Cioil Procedure Code (Act V of 1908), O. 21 R. 91— Fudge, 
ment-debtor having no saleable interest. 


‘An auctibn-purchaser in a sale held under -chapter XIV of the Bengal 
Tenancy Act cannot apply to set aside execution sale on the ground that 
the tenant judgment-debtor had no saleable interest. He cannot call 
upon the Court to decide asto the nature of the decree and to treat 
proceedings taken under the Act as proceedings taken under the Code of 


Civi Procedure. 
. e 


In the case of a sale which purports to be held under chapter XIV of the 
. Bengal Tenancy Act, what is put up for sale and what the purchaser 
purports to bid for is the holding itself and not the-tenant's right ‘and 
title. Even if the decree isa true rent decree he. may take nothing 
by his purchase and yet cannot set aside -the sale. If the 
decree is not a true rent decree under the Bengal "Tenancy Act, 
third parties are not bound by the sale, but the judgment-debtor, if he 


has allowed orders for this form of sale to be made against him, is bound. 


by it. Accordingly, i£ he has an interest in the holding, it will pass to 
the auction-purchaser. à 


Order 21 rule 91 of the Code of Civil Procedure applies ín principle’ to cases 


493 
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Execution sale—(Contd.) 
where the thing put up for sale isthe judgment-debtor’s interest. The 
basis of the rule is that what has been sold turns out to have no real 
existence. Shashadhar Chowdhury v. Bishnu Narain Kundu 


Execution sale, if can be set aside—]udgment-debtor not having saleable 
interest in property—Bengal Tenancy Act, Sec. 174(3) ; See Execution 
sale vis tis w ve se 


Expert, evidence of, if admissible—Comparisons of thumb impressions ; See 
Evidence aie - 
Family agreement—Ekrarnama executed by some idus of joint Hindu 
family disposing of their shares after dea'h ; See Hindu Law ja 
arrangement—Ekrarnama by co-sharers disposing of their shares 
after death, legal effect of ; See Hindu Law die is 
— ——-— settlement—Payment to caveator by widow as executrix out of estate 
to put an end to litigation—Administrator pendente lite appointed ; Sée 
Breach of trust Tm e 


Fancy name, appropriation of—Article can be denoted by proper descriptive 
name ; See Injunction uds eee eee 

Finding inspite of adverse decision of first Court ; See Res judicata 

Fixed rates, contract to hold at, presumption of—Uniform - payment of rent 
for more than 20 jyears—Bengal Tenancy Act inapplicable; See 


Presumption 

Foreign corporation, how carries on business ; See Revision T 

Full Bench, if can consider the question of sentence— Letters Patent, CH w: 
See Illegality ase "m T aa TD 


Funds, application of, for persons not objects of E set apart for 
public or charitable uses--Malversation ; See Trust 


* 


Get-up, if similar or calculated to deceive purchasers—Class of persons as 


purchasers ; See Injunction en i 
Gift of income—Failure of portion of Nh gift—Residue for charitable 
purposes ; See Hindu will ... 


Good behaviour—Criminal Procedure Code (Act V of 1898), Secs. 109, 
118—~Source of livelihood—' Give a satisfactory account of himself. 


The accused is liable to have an order passed against him ander sections 
109 and 118 of the Code of Criminal Procedure, if the evidence disclosed 
that he had been brought within the terms of either branch of sub- 
section 109(b) and section 118. 


The salutary provisions of section 107 of the Code of Criminal Procedure 
are so stringent that it may be made an engine of oppression unless care 
is taken by Magistrate to prevent its abuse. The object of the section is 
“to enable Magistrates to take action against suspicious strangers lurking 
within thelr jurisdiction. But merely to be penniless or out of work, 
is not an offence. à 

Persons should not be exposed to proceedings under section 109(b) of the 
Code of Criminal Procedure merely because they cannot give a satis- 
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Good behaviour—(Contd.). 
satisfactory account of the manner in which they ate eking out a pre- 
carious existence. 


If a person is unable to prove the source of his livelihood, he should not 
be ordered to execute a bond under sections 109 and 118 unless there is 
reasonable ground for suspecting that he is sustaining himself by some 
dishonest means. 


, if proceedings under section 109(b) are taken against a person because he 
“cannot give satisfactory account of himself", the Magistrate will not 
be justified in passing an order under section 118, merely because the 
accused is unable to prove that he spends his time or at least his leisure 
hours in a satisfactory manner. In sucha case the prosecution must 
satisfy the Magistrate that suspicion that he is living dishonestly attaches 
to the accused because of his failure to give a satisfactory explanation 
when called upon to account for his presence in the place where he is 
found, e. g. if he fails to account for being discovered in the company of 
persons living a dishonest or criminal life, or detected in some place 
where he has no legal right to be. 

The appellant was accosted at 10-30 a. m. by a. police officer, and he was 
unable to satisfy the police that he was doing any work, or to provide 
them with the address of any place where he was residing. The only 
information which he gave to the police to account for his presence on 
that morning was that two or three days previously he had come to 
Calcutta from Tatanagar. He was straightway taken to the Thana, 
hauled up before a Magistrate, remanded pending enquiries and under 
sections 109 and 118 of the Code of Criminal Procedure ordered to 
execute a bond for Rs. 100 with one surety for Rs. 100 to be of good 
behaviour for one year. From the evidence adduced before the 
Magistrate it appeared that nothing was known concerning the accused 
at Tatanagar ; that previously an order had been made against him 
under sections 10g and 118, and that he had been convicted for an 
offence in connection with the sale of opium. Further it was stated 
that on several occasions he had been arrested under section 54 Criminal 

e Procedure Code buf in eagh case the charge against him had been 
dismissed. He was also ‘suspected by the police of pilfering from motor 

e cars. Onthe morning when he was arrested, however, his conduct 
appeared to be innocuous, and his presence there did not give rise to 
suspicion : 

Held, that the order passed upon the appellant could not be sustained in 
law. Victor v. King-Emperor .. axe s 202 

Guardian-ad-litem, if to be discharged on attainment of minor's majority 
aud by whom ; See Res judicata o" - ai "T 606 


Hindu (Mitakshara) law—Alienation by widom—Registration , Act (H1 of 
1977), section 32— Conveyance executed by attorney—Power of attorney 
registered six days later—Limitation Act (XV of 1877) Second Schedule, 
Art. 66—Mortgage containing covenant for repayment of debi within 
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six months—Suit HEN covenant brought len years after date of repay- . 
ment die Conveyánce in "Satisfaction of "decree “thereon —Seizure of. 
deceased’s estate in execution of decree for contribation for Government 
revenue Ka d in consideration of release. 


On the 23rd July 1884, a Hindu widow, governed by the Mitakch ara lav, 
mortgaged some of ther decédséd husband's property for’ Rs. 33,500, with, 
a covenant for the repayment of the same with interest at the rate ofi 
per cent. per mensem within six months. The loan was not repaid, and’ `> , 
in 1896; the mortgagee brought an ‘action for enforcement of the mort- ` 
gage. He obtained an'ex parte decree for Rs. 80,000 odd which was 
executed by an auction-sale of the property; the mortgagee ‘himself buy- 
ing it for Rs. 33,000. ‘For the balance of the judgment-debt, the widow 
made a compromise, and later, in pursuance thereof ‘executed convey- 
ance of other properties of the deceased to the mortgagee. 


On the said 23rd July 1884 also, another conveyance of the deceased’s land 

in favour of the aforesaid mortgagee purported to be executed on "her 

behalf by an attorney whose power of attorney appeared to have ‘been 

registered under the meguetranon Act, 1877, then in ‘force, c on the agth 

July, 1884 ^ ` i 
Further, in 1899, the widow having become liable for arrears of. Govern 

ment revenue under Act XI of 1859 due ona mouza which. she held i in 

her husband's estate with her co- sharers, these co-sharers, to save the  ., 
mouza from sale under the Act, paid the revenue, and sued her for con- 
tribution ; they obtained a decree, and attached her dwelling-house i in . 
execution, in consequence whereof she again restored to the aforesaid 
mortgagee, and to raise the funds necessary to release ‘the seizure, 
executed another conveyance on the 25th. Novembér 1899 in his 


favour. e 


In 1916, after the widow’s death, the reversioners brought an action to ‘set 
aside these conveyances : 


Held that— 


(i) the conveyance executed by the attorney on the 23rd July 1884 was 
void undér section 32 of the Registration Act, 9877," he Having “no 
authority prior to the 29th July, when the power of attorney was appa- 
rently registered, to execute any conveyance on his principal’s ‘behalf, 
and the execution of the power not having been proved in the manner 
required by that section : 


(ii) The conveyances executed in pursuance of the compromise in 1899 ` I 
*' were void as against the reversioners,because the suit in which the decree 
was made terminating in the compromise was barred under the Limi» ^. 
' ` tation ‘Act (XV of 1877), Sch. I1, Art. 66, having been brought in 1896 
upon the mortgage of the 23rd Jyly 1884 which became payable on the 
23rd January 1885, the suit not having been brought within six years , 


from the later date. 


a * ^ 
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(iti) né conyéyance of the 25th, Nóvember 1899, ouem was es aed 
valid, “having been made in consideration of a compelling necessity, ithe 
release of thé widow's dwelling-house from ‘attachment, and not merely - 
to satisfy an ordinary debt. Ganesh. Lal Pandit v. Khetra Mohan. 
Maflapatra z. d Ses pés ee oi 545 
Hindu law— Court of. Wards ‘Act (IX of 1879)— Widows declared wards of 
£he Court of Wards— Their subsequent surrender and charge of part of 
their lifecttiterest to next, reversioners without assent of the Court— 


+ 
Mlegality. 

Two Hindu widows, who had been à wards of the Court under Court . 
of Wards Act with an ample monthly . maintenance-allowance from their 
deceased’ husband's estate, execufed, without the knowledge or sanction 
of the | Court of Wards, a deed of surrender of their life-interest in favour 
of their grandsons, who in their „turn and in exchange executed an 
Ekrarüàma gudranteeing them an increased maintenance-allowance and 
the upkeep and worship of the family deities : 


Held, (a) the surrender was void under section 60 of the Act, as having been 
made without the sanction of the Court of Wards : 
(b) It was also void under the general Hindu Law as, combined with the 
Ekrafnama, it amounted to a surrender of part only, and not the whole, 
of their interest in their deceased’s estate. Rao Bahadur Man Singh 
v. Maliarani Nawlukhabati E 2 m ai 259 


——Endowment—Endowed properties of Math or Asthal—Unlawful 
alienation thereof by Mahant—Suits by succeeding Mahant for recovery 
lhereof—Disappearance of first Mahant-~Death not proved after two 
years’ absence—Succeeding Mahant’s suit dismissed jor want of cause 
oj action—Fresh suits 21 years later— Presumption as to first Mahant's 
deafh— Date of death unknown—Evidence Act, (I of 1872) Sec. 108—~ 
Limitation Act, (IX of 1908) Sch. I. Art. 144. 


If a person has not been heard for seven years, there is a presumption of 
law that he is dead. The presumption is the same if the period exceeds . 
seven years. The period is one and continuous, though it may be divi- 

« sible into three or even four periods of seven^years. But at what time - 
within that period he died is not a matter of presumption but of evidence 
and the onus of proving that the death took place atany particular 
time within the seven years lies ` upon the person who claims a right to 
the establishment of which that fact is essential. 





mnm 


An 1892, ‘the Mahant B, of an ‘Asthal went on a pilgrimage, having about 
two years previously alienated by mortgage or sale the endowed lands 
belonging” to the Asthal. In April 1895, R, his senior Chela, and offi- 
ciating Mahant, who, hearing that he had died. in April 1892, had ins- 
talled'hímself in due form in the office, iustituted suits against the 
persons in possession £ of the said properties, alleging that B had alie- 
nated’ them unlawfully “and without legal necessity. The defendants 
disputed the fact of the death of B, and questioned R's’ right to ‘sue: 


» 
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and the High Court on the 30th November, 1897 (affirming the decree 


. dated the 27th January, 1896 of the Subordinate Judge, Muzaffarpur) 


dismissed the suits, holding that R had not proved that, at the time 
when he instituted the suits, B was dead, and accordingly that R had 
no cause of action. In 1905, B again went through the ceremony of 
installing himself as Mahant, and on the goth November, 1016, (by 


which time the defendants had been more than 26 years in continuous : 


possession of the aforesaid properties) brought fresh suits for the recovery 
ofthe properties alleging that (a) the Courts in his prior suits has held 
that B was alive at the time of the institution thereof (April 1895), 
and (b) the presumption - as to B's death, under section 108 of the Evi- 
dence Act, only arose on the goth November, 1904, 1. e. 7 years from 
the date of the judgment on appeal of the High Courtin the previous 
suits ; hence, he was within the limit of time 12 years, prescribed by 
either Art. 134 or Art. 144, of Schedule I to the Limitation Act, for 
bringing the present suits. 


Held, (a) he was in error in interpreting the finding of the Courts in the 


prior suits to mean that B was alive in 1895 or 1897, when such finding 
had not gone beyond stating that the plaintiff had xo? then proved 
that his predecessor was dead at the date of the institution of those 
suits. 


(b) Itwasan erroralso to suppose that the effect of section 108 of the 


Evidence Act was to fix the date of B's death at either the year 1902, 
1904, oratany other time. The presumption contained in that section 
is only as to. the fact of death, and not as to its date, which still 
remains to be proved by evidence, like any other fact. As the presump- 
tion arises whether the period of disappearance is exactly 7 years, or 
exceeds it, the language of the section would be more accurate if, instead e 
of the words “seven years", it read ‘‘not less than seven years” referred 
to. Inthis respect, thelaw in India and the United Kingdom is 
identical. 


(c) As the plaint in the, present suits sets forth that the defendants had by 





themselves or their predecessors in title been in adverse possession of the 
properties since 1895 atleast, he can only recovef them Dy the ‘strength 
of hís own title, and by proving facts which take his case out of the 
operation, to Schedule I of the Limitation Act. The evidence in both 
the forms and the present suits relative to the death or disappearance of B 
did not establish such facts. Lal Chand Marwari v. Ramrup 
Gir - o, T: vis "T ai 
Mitakshara joint family—Ekrarnama or agreement by co- 
sharers disposing of their shares after death—Clause as to interest of 
midow—Legal effect of Ekrarnamaas joint will—Effect as family 


arrangement, A 


An Ekrarnama executed by two members of a joint Héndu family pürport- 


ing to dispose, as from the date of their deaths, of the family property 
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is not valid in law to take effect asa devise or will, or destroy the right 
of survivorship arising under the ordinary Hindu law of succes- 
sion. : 


Butit may be good evidence of a family arrangement contemporaneously 
made and acted upon by the parties; and as one co-sharer in a joint 

*family is entitled, without partition, but with the consent of all his co- 
sharers to mortgage or charge for his own purposes the share to which 
he would be entitled on partition of the family property, a provision is 
valid in such Ekrarnama that the wife of one of the parties thereto 
should, after his death, takea life interest in a moiety of the joint 
property equivalent to the interest which the widow of a sonless and 
separated Hindu would have in her deceased husband's estate, notwith- 
standing the possible or eventual birth of male issue to the survivor of 
the two co-sharers, Seth Lakhmi Chand v. Musammat 
Anandi i i ET EA je - 513 


--—Testator resident in Madras— Validity of bequest to unborn 
persons—Hindu Wills Act (XXI of 1870)—Hindu Transfers and 
Bequests Act of Madras (I of 1914),Sec. 18— Power of Madras provincial 
legislature—Indian Act VIII of 1921—Rule against perpetuities— 
Indian Succession Act (X of 1865), Secs. 101, 102 and 126—Majority 
Act (IX of 1875), as amended by Guardians and Wards Act (VIII of 
1890), Sec. 3. 


The will dated 27th April, 1897, of a Hindu testator, resident in Madras, 
who died in 1904, after directing the formation of a fund for the payment 
of a monthly sum to his widow for life; directed that his trustees were 
(a) to apportion the residuary trust-funds into as many equal shares as he 
had daughters who were either living at his death or, having predeceased 
hifh, had left issue, them and him surviving ; (b) to pay the income of 
such shares to the respective daughters during life, and, after the death 
of each daughter, to hold her share aforesaid for her children who 
should attain 21 years ; (c) if any daughter died without lawful issue, 
to hold the said share in trust for children of the other daughters who 
should attain 21 years ; (d) if a daughter dying in the testator's lifetime 
left lawful issue Surviving the testator and attaining the age of 21 years, 
such issue were to take the share appropriated as aforesaid to the 
daughter as if she had survived the testator. Only some of the testator’s 
grand children were born before his death. Ina suit by some of the 
grandsons, aíter the death of testator's widow and his three daughters, 
for the interpretation of the will, administration, and declaration of the 
rights of the parties : 


Held, (i) under section 126, Succession Act which applies to the testator’s 
will by reason of the Hindu Wills Act, and which embodies the principle 
laid down in Lassence v. Tierney where the willasa whole shows an 
intention. to confer an absolute estate in the first "instance: on ‘a legatee, 
and following on that absolute estate, there isa provision for settlement, 


s * 
s 
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whicli in‘the-event cannot: be’ operative, then the words of prior intention 
prevail; and the absolute estate takes effect notwithstanding the failure of 
the provision for settlement ; but i 


(ii) As-clause (a) of the will above set forth merely directed apportion : 


ment or.division, and not distribution or disposition of the property, and 
clause (b) effected the distribution, giving the daughters an’ income for 
life, followed by gifts to their children; the'will:did not confer upon the 
daughters any such absolute gifts as is contemplated by Sec. 126 of ES 
Succession Act, but only a gift for life ; 


(iii) As to the later gifts in favour of the daughters's children, at the date 
ofthe testator's death in 1904, the vesting of the bequests to these 


children as a class may have been delayed beyond the period prescribed ` 


by Séc., ror of the’ said Act (i.e. the lifetime of one or more persons 
living, and the minority, ending at 18 years of age, of some persons who 


* 
L 1 


shall'be in existence at thé expiration of that period); hence, these ` 


bequests were void and inoperative’ under sections 101 and 103 of 


that Act; 


(iv) Al questions as to the powers and limits of the errs legislature 
of Madras, and the validity of the Hindu Transfers and Bequests Act 
(“Seshagiri Ayer’s Act") of that legislature have now been set at rest 
by Act VIII of 1921 of the Indian Legislature, which has the effect of 
making the Succession Act, Sec. 101, now supersede the decision in and 
make it applicable to the present- will. 


(v) By the operation of section 5 of the said Act VIII of 1921, and the 
Majority Act, section 3 (as amended by the Guardians and Wards Act, 
VIII of 1890, Sec. 52), the provision in the will fixing the age of 21 
years in every case as the time for the vesting of the legacies costravenes 
the Succession Act, section 101 and 102, and isvoid, S. Soundara 


Rajan v. C. M. Natarajan ui "is i vee 


Hindu widow, alienation by—Mitakshara school—Co-sharer attaching dwell- 
ing house in execution of decree for contribution for arrears of revenue ; 
See Hindu Law oan aes asa ^ eon *ex 

widow, compromise by, if valid——Procuring pea&e in fatnily and pre- 

venting estate being wasted in litigation—Compromise, reasonable ; 
See Appeal to Privy Council ii -— T 

—— —— widow, compromise by, if valid—Hindu widow, executrix ; See iana 





to Privy Council ss ai bin s : 
——— widow, if can protest right given to her by aer husband by his will— 


Compromise in defence of that right—Transaction, nature of ; See Breach . 


of trust " [Ik] aee oop aan ace ste 





consideration of next reversioner,executing Ekrarndma guaranteeing 
increased maintenance allowance ; See Hindu Law e | 
——— widows under Court of Wards, executing deed of surrender of, their 
life interest in favour of next reversioners (grandsons)— Grándsons- -exécut- 


widow, surrender by—Surrender of past—Surrender of life interest on’ 


70 
3545 
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Hindu will, construction of—Gift of income—Failure-of portion of pue 


ing Ebrarnama, guaranteeing increased maintenance sowane Goiti 


of Wards Act, Sec. 60; See Hindu Law- ` nae Wis ini 


By eee Jor charitable purposes. 


A testator by his will directed his trustee inter alta (clause 17) to pay out 
“ofthe income of his estate the sum of Rs. 650 to. the managers of a 


mundir, of which Rs. too were to be given as a gift to certain person in 
succession, and the rest- applied for the performance of puja and the 
feeding of the poor; and that (clause 23) *'after paying the monthly 
sums and the monthly expenses hereinbefore directed to be paid or 
incurred, and also after providing for the payment of taxes, Government 
revenue and assessments and repairs of his immovable property, the 
surplus of the rents, income, and profits of his property and estate shall 
be monthly and every month remitted to ‘the managers of the said 
mundir’ and applied in manner respecting the said monthly sum of 
Rs. 650 or so much thereof as-is not required for the support of my 
family there, towards the performance of pujas and other religious 
ceremonies, and for the daily feeding of the poor at his mundir’. 


The beneficiaries of the suni of Rs. 100 bequeathed by clause 17 had all 


died, and the trusts thereof for the benefit of other persons not named 
therein-had become inoperative by reason of such persons not having been 
born in, the testator’s lifetime. ‘Inra suit instituted by the testator’s 
grandson for the construction of the will : 


Held, that the Rs. 100 per monthifell into the general residue, and that 


the true effect of clause 23, a general residuary clause, sweeping up a'l 
that was not disposed of by. the proceeding clauses, was that the residue 
should be applied for the religious and charitable purposes referred to in 


. clause 17, being the purposes applicable under that clause applied to the 
residue of the Rs. 650 per month after deducting the Rs. 100 per month ; 


there was accordingly, no sum undisposed of by the will. Purttsuttam- 


_ , das Agarwalla v. Gobind Prosad Agarwalla gi TS 
Illegality—Complaint by Chief Presidency Magistrate to himsel/— Transfer. 


—Commitment—Sentence—Letters Patent, Cl. 15. 

Held by majoritye (Rankýn and Chakravarti, FF. contra): Where the 
Chief Presidency Magistrate made a complaint, in writing and signed by 
himself with reference to an offence under sections 193 and 195 Indian 


Penal Code. and forwarded itto himself and then transferred it,the - 


proceedings were merely irregular and not illegal, and the subsequent 


commitment and finding could not be set aside. : 


Per Curiam: The Full Bench cannot consider the question of sentence . 
and clause 26 of the Letters Patent cannot be considered as giving the . 


Court that power. 


Per Rankin, F: (Chakravarti F. concurring}: The complaint in the 
case was ndt a proper camplaint and the order -of transfer did not confet. 
jurisdiction on the Third Presidency Magistrate.. The proceedings were .. 


i 
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illegal from beginning toend and amounted in the present case to a 
grave breach of the provisions of the law. 


The order of transfer was a separate and independent illegality of its own 
and, so far asthe accused was concerned, the proceedings before the 
Third Presidency Magistrate were wholly unauthorized by law. i 


The commitment was not merely irregular but wholly illegal and the 
proceedings were in breach of the express provisions of the Code and the 
fundamental principles of law. They were not judicial proceedings in 
the exact sense of the word. 


Per Cuming, J: The proceedings were merely irregular and came within 
section 537 of the Code of Criminal Procedure. 


Per B. B. Ghose, F: The document in question was a complaint and, 
though it should have been forwarded to the Additional Chief Presidency 
Magistrate, the subsequent proceedings were merely irregular and such 
irregularity was cured under the law. Emperor v. Collin Mackenzie 
Mackay - vis s T i 310 
Criminal Procedure Code (Act V of 1898), sections 254, 342, 350 
~ Judgment written out by predecessor delivered by successor. 


Section 350 of the Code of Criminal Procedure authorises a Magistrate to 
try a case on evidence recorded by his predecessor; but a Magistrate 
who succeeds cannot deliver a judgment which had been written out by - 
his predecessor without considering the evidence onthe record and 
without hearing the arguments, if any, on behalf of the accused. 


In a warrant case it is imperative on the Magistrate to draw up a formal 
charge against the accused in manner indicated in section 254 of the 
Code of Criminal Procedure and he should comply with the provisions of 











section 342. Mahomed Rafique v. King-Emperor __ ... we ° 100 

immovable property in foreign country—Law applicable; See Insolvency ... 436 
property in foreign country—English and Indian statutes, -if 

operate ; See Insolvency... es ode sis 436 
Income, gift of—Failure of portion of sich gift—Residue for charitable pur- 

poses; See Hindu will... - 7 465 
inherent jurisdiction—Remand—Partition suit—Party ts added and recaia 

properties to be included in suit ; See Partition — ... ase ss 601 

m power ; See Contempt of Court... "" se " 4t 


Injunction--Zemporary injunction, when granted—Fancy name ‘Urea 
Stibamine’—Get-up, if similar—Evidence. 


If an article can be denoted* by a proper descriptive name, but the person 
inventing or discovering it chooses to describe the article by a fancy name 
and manufactures and sells the same under that fancy name, others are 
not to appropriate that name. 

In the present case the word ‘Urea Stibamine’ is not a descriptive word 
and has no chemical meaning. Itis in fact and in fruth a fancy or an 

invented word and the particular antimony compound which has come 
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Injunctlon—(Contd.). 
to be known in the trade as Urea Stibamine has in fact a proper scienti- 
fic and descriptive name. That being so, the plaintiff: has right in 
respect of the name ‘Urea Stibamine’. 


In deciding whether: one get-up is similar to another or is calculated to 
„deceive purchasers into believing that they are purchasing the article of 
thé other, one must remember the class of persons who are purchasers of 
the article in question, 

Instances of actual deception need not be proved if the Court is otherwise 
satisfied of the probability of deception. 


While the Judge must not surrender his own independent judgment to any 
witness whatsoever, he must atthe same time, in order to arrive ata 
proper conclusion not disregard the evidence adduced in the particular 
case : 

In granting a temporary injunction, the Court has to see whether a prima 
facie case for a temporary injunction has been made out by the plaintiff 
and whether the balance of convenience requires that the Court should 
grant a temporary injunction against the defendant till the final deter- 
mination of the suit. Upendra Nath Brahmachari v. The Union 
Drug Co. Ltd. P a oa T a 405 

———[rusts of Parsi fire-temple—Admission to sacred precincts of 
child of non-Parsi father—Conversion of non-racial Parsi to Zoroastrian 
faith—Suit by members of Parsi community to exclude convert from use 


of temple ; See Trust” a PA ses -— 23 
, temporary, when granted ; See Injunction et Qe 405 
to prevent repetition of trespass— Proof ; See Trust... " 23 





Insolvefhicy —Creditor, position of, lodging proof of insolvency-- Keadjust- 

— ment Committee in Yapan—Receipt of dividend—Presidency Town | 
Insolvency Act (Ill of 1909), Secs. 17, 36—Immovable and movable 
properties in foreign country—Proof of. debt—Mode of proving. 

Mogi & Co. a Japanese firm, carried on business in India and had twenty 
branches in different other countries. They were adjudicated insolvents 
in Calcutta by a creditor" of the name of S. Curlender and Co. who 
claimed Rs. 1,84,000. 

The firm of Curlender & Co. obtained an order for attachment before judg- 
ment on Mogi &°Co’s Bombay assets but the Yokohama Specie Bank 
Ltd. (appellants) claimed alien on the goods under a deed of hypothe- 
cation and this claim was upheld. . 


* 


Before adjudication Mogi and Co's business was in such a condition that a- 
readjustment Committee was formed in Japan and they paid out a-divi- 
dend of 12 per cent. in January, 1922, and a final dividend of 2.688 per 
cent. The dividend received by the Bank amounted: to about 1 5 lacs of 
rupees. Messrs Curlender & Co. did not: join in the proceedings nor . "n 
received any dividend. They had lodged a proofof debt which was ,. 


* 
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Insolvency—(Cozd.) puc mews depre 
admitted by- the Official Assignee. - The Bank lodged. the:claim in the ~ `. 
insolvency proceedings.for something over a crore and half of rupees, ^ - -^ 
L] 


4 
- 


Curlender and Co. applied to.the Court (a! for an order ` expunging the -` 
proof of the Bank's claim -or for an order’ onthe Bank to: pay to the” 
Official Assigaee the amount of dividend received by it in^ Japan to the: . > 
Official Assignee ; (b)- for'an order that thé Bank's claim for the advance +- 
made by it under the deed of hypothecation should be expünged and (c) - 
for an order directing the Bank to produce all documents and papers 
in support of its claim before the Official Assignee : 


Held, that as there was-nothing to.show that the Official Assignee could 
successfully sue the Bank for the money received by. it in. Japan or that 
the Bank received any money which could be regarded  as,a part of the 
common fund available to creditors generally and in consequence of 
which the payment of dividends to it could be postponed until the other 
creditors received dividends proportionate to which it had received the 
question whether the Bank was bound to bring in the dividends obtained 
by itin Japan before dividends were paid to it in the insolvency 
proceedings i in Calcutta, or whether payment to it should be postponed 


until ‘other creditors had received proportionately could not be 
determined. AM 


‘That the Bank was entitled to prove itsclaim and the Official Assignee 
should consider the proof. 


. S0 fat as movable property is concerned the general principle is that it is 
subject to that law which governs the person of the owner. 


_ Where by thelaw ofthe foreign country a person other than the Official 
Assignee is entitled to payment out of movable property, he cannot be 
ordered to refund it to the Official Assignee. i xd 


Per Rankin, F: Had the insolvent's affairs been liquidated in Japan by 
any process of law analogous to bankruptcy the receipt of dividends there- 
under would Have been in no way wrongful on the part of the Bank and 
postponements of dividends would have been the proper courses 


A creditor lodging a proof can only be required to hand pver maqney or other 
property to the Official Assignee as a condition ` precedent to his proof 
being considered in case where the money or other property rightfully 
belongs to the Official Assignee, that is, where independently of any 
claim to prove, the alleged creditor could, if in this country, be sued and 
decreed to pay the money ‘or deliver up the’ property where the money 
or other property received has not been wrongfully received but has 
nevertheless been derived from what falls to be-regarded in equity as 
another, part of the total fund available to creditor’s proof, if allowed 
upon terms which, postpone the receipt of dividend sufficient to place them 
upon an equal. footing with the creflitor in question, . 


. - ball - Li x e * v 
Section 17 of the Presidency Towns Insolvency Act ‘vest in the Official 
Assignee “the property of the insolvent wheréver situate,?? and goes on to 
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Insolyency—(Conid.). 


* As regards immovables in a foreign country, such as Japan, the view of | 
international law taken by English and British Indian Courts is that the ' 


say that ‘no creditor" shall have any remedy against that property. 
The statute is a statute of. the Indian Legislature. “It operated wherever, 
but not elsewhere, "that Legislature could give the law”. 
This is the principle which English law itself applies to foreign bankrupt- 
cies which do not prevent the Courts from making or oblige. the Court 
fo rescind a receiving order, at all events where the Erorien country is not 
the debtor’ s domicile, 


English and Indian statutes do not operate unless indeed it is shown that 
the foreign law will give them effect. | 


As regards movables in’ a foreign. country, the basic principle is mobilia 


Sequuniur personam. Prima facie thesé are governed by the law.of 
the insolvent’s domicile. 


lf the movable property of an insolvent domiciled in India is dealt with -by 


the Courts of a foreign country in which it is situated ina manner con- 


trary to the rights which the law here would have given to the Official © 


Assignee, the person to whom it is adjudged, does not hold it wrongfully 
asagainst the Official Assignee nor can he be made to deliver up what 
the foreign Court has given to him except ina case where he too is 
domiciled here and the rights of both parties can be limited to those 
given to them by the law here. Ina proper case coming within this 
exception the law here will act in Personam either to restrain proceedings 
being had or continued abroad or otherwise to give effect to the law here. 


Except in the case above-mentioned where the movable . property of an 


insofvent domiciled here is situate in a foreign country by whose law a 


person other than the Official Assignee is entitled to obtain possession of : 


it or to receive payment out of it, such a person cannot be made to 

refund it to the Official Assignee even if he brings what he has received 

into this country. In sucha case, the burden of proving what the 

foreign law is would be upon the person seeking to shelter under it. 
° E 


Per Curiam: The Official Assignee is to make up his own mind to satisfy 


himself as to the justness of the claim just as any other receiver may 
have to do. He has to examine the proof of debt. His duty is to put no 
creditor to unnecessary delay or expense. If he admits a proof any other 
creditor may apply to have the proof expunged. If he rejects the proof 
there is an appeal to the Judge. Itis at this: stage and not before that 


technical questions of proper "evidence may arise and any creditor liti- . 


gating in this manner about another creditor’s proof. do so.at his own 
risk as to costs, Before that stage is reached | every creditor has prima 
facie to bear the cost of proviag his own debt; other creditors are entitled 
to inspect a proof and of Course may and should give'all relevant informa- 
tion and assistance to the Official Assignee. The Official Assignee may... 
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use section 36 of the Presidency Towns Insolvency Act to obtain informa- 
tion as to any proof, Again on taking proper steps the -Official Assignee 
may have the benefit of counsel’s opinion on any point of law. Inre 
Mogi & Co.: The Yokohama Specie Bank Ltd. v. S. Curlender 
Mortgage by insoluent—Mortgage, validity of, questioned— . 
Presidency Towns Insolvency Act (III of 1899), Section 55, Schedule Il 
R. 18—Summary Procedure. 


Per Rankin F: The first order which under Rule 18, schedule II of the 


Presidency Towns Insolvency Act may be made is an order appointing a 
certain time in the future as the date upcn which the Court will enquire 
into the existence and validity of the mortgage. Nothing further should 
be ordered at that stage. When the time comes to hold an enquiry, if 
the mortgage has been substantiated, then the Officer has it open to him 
to make another order, namely, declaring the existence of the mortgage 
and directing that certain accounts shall be taken; if necessary, also 
by that order having declared the existence of the mortgage, he may 
direct a sale. 


The mortgagee may stand upon his security and ignore the bankruptcy 


altogether except to the extent that he must recognise that the Official 
Assignee stands in the place of the original mortgagor. He may 
therefore bring a suit like anybody else upon the mortgage making 
the Official Assignee a defendant mortgagor. But to facilitate the 
administration of an insolvent's estate, Rule 18, schedule II of the 
Presidency Towns Insolvency Act gives the mortgagee the great advan- 
tage. Instead of bringing a suit, a summary application may be made 
under the terms of this Rule: and. when a summary application was 
made at a time when the Official Assignee had had no opportunity to* 
make an enquiry into the circumstances of this insolvency, the first 
thing to be done was that some endeavour should have been made 
to postpone the consideration of this application until the Official 
Assignee was fully satisfied that he knew enough about the dealings 
of the mortgagor to enable him safely to admit the mortgage. 


The mortgagee is not obliged under Rule 18 schedule Il of the Presidency 


Towns Insolvency Act to implead any creditor or any other person 
than the Official Assignee. But this summary procedure to enforce 
hisright is not intended to exclude people who may have rights 
contrary to his own ; a duty is cast upon the Court by the said Rule 
to hold an independent enquiry not merely to determine issues between 
the mortgagee and the Official Assignee and to make orders by consent. 
What the Court is to do is this: The Court shall proceed to enquire 
Whether such person has mortgage and for what consideration and 
under what circumstances ; and, by the Rule which follows immediately 
afterwards, the Court is entitled to summon peoplé and examine them 
for the purpose of satisfying itself as to the circumstances under 
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which the mortgage has been executed. ‘If the Official Assignee had 
known that any creditor was taking exception to this motrgage or if 
the Court had known that any one was taking that course, it would 
be improper for the Official Assignee to allow that case to go by default. 
or fo take any steps to prevent the creditor and his information from 

* being brought to the notice of the Court. 


The questions under section 53 of the Presidency Towns Insolvency Act are 
2 questions where a trustee claims by a higher title than the insolvent mort- 
gagor. If a mortgagee takes proceedings under Rule 18 the Court has no 
option but.to make inquiries which that Rule directs: if objections 
under section 55 are brought to its notice, the Court cannot ignore 
them. But it may be that the most convenient and sensible course in such 
cases is for proceedings to be stayed to enable a bankruptcy motion 
(motion in insolvency) to be brought under section 55. Ordinarily it 
would be brought by the Official Assignee. If the Official Assignee 
being tendered a reasonable indemnity by a creditor, unreasonably 
refuses to bring such proceedings under section 55, the Courthas ample 
jurisdiction to authorise a creditor jurisdiction to authorise a creditor 


in One or the other or several different ways to take proceedings 
to give effect to the section. 


A was adjudicated insolvent on his own petition on the 24th Jan- 
uary, 1925. Before that, namely, on the :2th March, 1923, he had 
executed a mortgage of certain immoveable property in favour of the 
respondent P. C, Pal, and, in the same document he included a charge 
upon certain shops or stalls and their contents. 


The appellant instituted a suit against the insolvent sometime in 
1923 and obtained a decree on the rith February, 1924, and 
attached the shops and their contents on the ist January, 1925. The 
respondent P. C, Pal made an application to the High Court under 
Rule 18, schedule II of the Presidency Towns Insolvency Act : and, on 
21st February, 1925, the Registrar made an order: that order recited 
that it was made with the consent of the Official Assignee. The Regis- 

* trar dealt with the matter on the assumption that the application was 
unopposed : and, on the 19th March, 1925, he made a report which was 
to this effect: *'* I hold that the mortgage has been proved, subject to 
a translation of the mortgage being put in, a report would be made 
to that effect." 


On the 4th April, 1925, the appellant made an application to the Court 
for an order that the enquiry should be reopened and the mortgage 
in favour of Purna Chandra Pal should be declared void and inope- 
rative. Upon that the Registrar came to the conclusion that as -the 
mortgage was challenged he had no jurisdiction to deal with it. 
He therefore direcjed that the enquiry should be  reopened,- - 
and should be held before the learned Judge.’ ' MES RI E 


4 


- 
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The matter came before the Judge on the 14th July, 1925. By this 
time the Official Assignee was taking steps under section 36 of the 
Presidency Towns Insolvency Act for the purpose of examining the 
alleged mortgagee with regard to the mortgage, the consideration there- 
for and so forth : and, it appeared that the Official Assignee had with-* 


drawn his consent to the application, which was made to the Court under .,* 


Rule 18 of the second schedule. He did not put that withdrawal of 
consent into writing and he did not give any formal notice of that 
withdrawal. 


The Judge passed the following order: ** This Court does not think fit 
to make any order on this application except that the Registrar of 
this Court beat liberty to proceed with the enquiry now pending 
before him." On appeal 

Held, that the Judge should not have made the above order, as the Official 
Assignee was proceeding under section 36 of the Presidency Towns 
Insolvency Act for the purpose of arriving at a decision whether he 
would take any proceedings under section 55 of the said Act or under 
any other provision with a view to set aside the mortgage or attack 
its validity, as the appellant was contesting the validity of the mort- 
gage. 

That the proceeding under Rule 18 :schedule II of the Presidency Towns 
Insolvency Act should he stayed pending the proceedings which were 
being taken by the Official Assignee under section 36 of the Act. 

Per Sanderson, C. Y: Thatit would have been better and in accordance 
with the usual course, if the Official Assignee has expressly stated in 

"writing that he had withdrawn his consent. 

Per Rankin, Y: That the proceedings were started by an order which 
was improper and inexpedient ; the order stating that the Court was to 
enquire whether P. C. Pal was a '' secured creditor" and thatin the 
event of his finding that P. C. Pal was a mortgagee the Registrar would 
take the account and so forth. 

That the Registrar was entitled to send the whole matter to the Judge to 
deal with it, whether it was an opposed or unopposed application, at 
that stage. " i 


That as the Judge was -administering an insolvent's estate, the rules of 
the Insolvency Court were to be given a meaning consistent with reason- 
able administration. 


That the order of the Judge sending the proceeding back in such manner 
that a conclusive decision between the mortgagee and the Official 
Assignee as to the validity of the mortgage might come upon the file of 
the Court without any enquiry in the real matter, was both 
unnecessary and unjustifiable. Hajee Tayeb Ali Mullick v, Purna 





Chandra Pal ae i M. om E 
Court, rules of—]udge administering insolvents estate— 
Reasonable meaning ; See Insolvency - T: are 


° ' 
660 THE CALCUTTA LAW JOURNAL, (Vor. XLU 


PAGE. 


219 


Vor XLHi.) INDEX OF CASES, : 
LÀ 
Interestin purchased property—Land held by limited owner—Sale for 
arrears of rent—Purchase by defaulter ; See Alienation... 5i 
Interference with devotions of worshippers—Intrusion of unbeliever into a 
place of religious worship 3 ; See Trust —— ss «es ree 
Intrusion of unbeliever into a place of religious worship, if an interference 
i with tlevotions of worshippers ; See Trust T T: 
Irregularities in the. appointment of arbitrator, if EE N E O 
at reference ; See Arbitration Ges - oe 


Jpdge—Advice to jury—-Ignoring or neglecting andenes ; i Misdirectión 
Judicial mind to be free from all taint of bias on political, racial, 





social or personal grounds ; See Jury trial os see € 
—duty of-— Evidence ; See Injunction ec 
» dnty of--Law to be explained by Judge ind aal Mi jury ; See 
Jury trial - eve see woe eee ven 
—— ——-, duty of—Penal Code, Sec. 304—No eye witness—No sufficient 
evidence of motive ; See Misdirection: = E m 
— duty of, in summing up ; See Misdirection  ... ess se 





administering insolvent’s estate—Rules of Insolvency Court to be 


given reasonable meaning ; See Insolvency... ees we ` 


a 





in summing up, if can express his own opinion on evidence ; 
See Misdirection T E s -— 





Copy of Indian Penal Code to jury when retiring ; Sce Jury trial ves 


Judgment—Civil Procedure Code (Act V of 1908) O. 41 R. 11, Order under. 


_A Judge in dismissing the appeal under Order 41 rule 11 of the Code of 
Civil Procedure is not relieved of the necessity of writing a judgment, 
which must satisfy the provisions of order 41 rule 31. The judgment 
need not be a very full one. 

In an ÉSppeal against an order on an application under order 21 rule 90 of 
the Code of Civil Procedure, an order ** Record seen, Petitioner’s pleader 
fully heard. I summarily dismiss this appeal, does not satisfy the 
requirements of Order 41, rule 31. Hari Dasi Devi v. Gadadhar 


Roy mM i ‘aie m TX 
eecccscosscswhen operates as estoppel— Findings, ; See Decree ... dis 
passed on consent ; See Res judicata an - 
—— written out by predecessor delivered by successor, "validity of ; 
See Illegality ii vse "T i" - 


not inter partes, if can be used in evidence ; See Admissibility... 


Judicial mind of Judge to be free from all taint of bias on political, 


racíal, social or personal grounds ; See Jury trial EET 


Jurisdiction—Civil Court to set aside revenue sale—No arrears ; See Reve. 
nue sale ene sen ona oan » een eee 





——~a——-—-Criminal Procedure Code (Act Wof 1898), Sec. 145—Subor 
dinate Magistrate refusizg to take proceeding—Institution of proceed- 
ings by Additional District Magistrate—Application for transter of 
section 107 ‘proceedings. 


to explain Jaw to jury id the latter to EENE E of supplying 
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Jurisdiction—(Contd.) ‘ 
: When a subordinate Magistrate has refused " to take action under 
section 145, Code of Criminal Procedure, an Additional District. 
Magistrate has jurisdiction to make an order on the same material 
and proceed under section 145 on an application for transfer of 








proceedings under section 107. Benoy Chandra Bose v. Kali* : 

Chand Bhuimali E n is s e. * 586 
—— Magistrate, if can refuse application for withdrawal of prose- 

cution; by the Chief Executive Officer, Corporation of Calcutta ; See z 

Prosecution, withdrawal of a in i sis 369 


Penal Code (Act XLV of 1860) Sec. 148-—~Trial by 
second class Magistrate— Petition for withdrawal of complaint—Peti. 
tion forwarded to Superintendent of Police—Acting on the report of 
Superintendent, 





EE pini] 


A petition for withdrawal of complaint is to be enquired by the 
judicial officer charged with the duty of determining  judiclally 
matters which come before him. He should not refer it to the 
Superintendent of Police to determine whether the offences should 
be allowed to be compounded and the case withdrawn or not. 


Administrative inconvenience cannot give jurisdiction to a Magistrate. 


Offence.under section 148 of the Indian Penal Code -being triable by a 
Magistrate with first class power, a trial by a Magistrate with second 
class power is without jurisdiction and is illegal. The District 
Magistrate cannot give jurisdiction by ordering the Magistrate to act. 
Azizur Rahaman v. Emperor .. 214 

— Suit against Secretary of Sige Unive of action sie 
wholly outside—Civil Procedure Code (Act V of 1908) Sec. t15—Exer- 


cising jurisdiction [not vested in it by law. i 


The Calcutta Small Causes Court has no jurisdiction to entertain a 
suit against the Secretary of State for India in Council, where the 
cause of action has arisen wholly outside the jurisdiction of the Small 
Causes Court on the sole ground that the Secretary of State for 

. India in Council carries on business, that is, conducts the manage- ` 
ment of the Eastern Bengal Railway in theeHead «Office thereof 
which is situate at Koila Ghat Street within the jurisdiction 
of the Small Causes Court. Such Court can entertain such suit only if . 
leave obtained under seetion 18 of the Presidency Small Causes 
Court Act for institution of suit. 

The Small Causes Court cannot give jurisdiction by taking an entirely 

^ wrong view of law. 


The High Court interfered under section 115 of the Code of Civil 

Procedure as the Small Causes Court exercised jurisdiction not vested 

in it by law. Baijnath Kamagi v. The Secretary of State Tor 
India. in Councii is i ia T ur 574 

Suit for money lent.—''Courl within the local limits of whose jurisdiction 

the cause of action wholly or in part arises’'—~Civil Procedure Code, 


per - 


Y 


Vor. xin) INDEX OF CASES. . 


Jurisdiction—(Contd.). ; - 
(Act V of 1908), section 20 (d) Borrower and surely ENTM in n Hyde» 
rabad Deccan —Lender!s place of business in Secunderabad—Repay- 
ment out of borrower's monthly salary from Nizam's . Treasury—Duty 
of finding and paytng creditor. é l 

In 1891 , the Silladar of the Nizam’s Prime Minister, Hyderabad, Deccan, 
l having borrowed Rs. 40,000 from a money-lender who carried on business 
at Secunderabad, executed a bond promising to repay the lender the 

. said sum with interest at 14 per cent in the form of monthly payments 
of Rs. 1000 by the Nizam's Treasury, Hyderabad. His Secretary also 
sent a corresponding letter to the Treasury authorising such payments by 
deductions from the Prime Minister's salary, and also another letter 
to the lender to a similar effect. 


On the 30th March 1904, the Minister's Private Secretary wrote a letter to 


the lender saying inter alia that ** in future whatever money is received 
out of the saving will be sent to you every month from this office’’.; and 
on the “f 13th April 1904, a letter to the Secretary of the ‘* Office of 
Orders from Sarkar,” wherein he stated that ‘‘ it is also expedient that 
it may be settled by you what amount out of the saving of the feeding 
money of horses will be sent monthly towards payment to Bansilal." ` 


In 1911 the lender instituted, in the Court of the Civil Judge, Secundera. 
debtor, and the representative of the Prime Minister as surety for the 
recovery of the sums lent : 

‘Held, that, as the loan was contracted in Hyderabad, and there was 
no promise, express or implied, by either defendant to pay at Secun- 
drabad, the cause of action arose in Hyderabad, and the Court of thé 
Civil. Judge, Secunderabad, was, therefore, not the proper forum for 
proceedings to recover the money, under section 20 (c) of the Civil 

. Procedure Code, 1908. 


The duty of a debtor to find and pay his creditor is only imposed. upon him 
when the creditor is within the realm. The Firm of Rai Bahadur 
Bansilal Abirchand v. Ghulam Mahbub Khan ° s 

—— $—————— —-—of Certificate officer to try-—Certificate Officer ned wai- 
rant for arrest of judgment.debtor—Certificate officer, if can'try offence 





+ of unlawful rescue ; See Unlawful rescue TS vie ^ 
— of Collector to sell—Arrears of revenue claimed different 

from what is really due; See Revenue sale s — "m 
Jury, charge to—Expression used by Judge in his charge to jury verging 
on politics ; See Jury trial Fia T" - via 
,ifcan decide questions of fact without considering the whole evi- 
dence ; See Misdirection asi s te 


Jury trial— Verdict, when ambiguous. "en be explained before acceptance 
thereof—Law, fo be explained by the judge and accepted by the jury— 
Charge to “the Fury, how d should be recorded —Political references 
highly condemned, ` : 


bad, a suit against the representative of the Silladar as the principal 
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‘jury trial—(Con!4.). 
When the accused was charged under sections 304 and 352 of the "Indian 
Penal Code and the jury returned a verdict of not guilty under section 
304 of the Indian Penal Code. and then being asked also their verdict 
for the rest, returned a verdict of guilty under section 334 of the 


Indian Penal Code it was held, that the verdict of the jury wás con- : 


fused and unintelligible and it was the duty of the Judge to obtain from 


them a proper. and correct verdict before accepting the' verdict - 


given. i : 


Under the law of procedure it is the duty of the Judge to explain 
to the jury, the law applicable to the case and it is the duty 
of the jury to accept the law as laid down by the Judge without any 
extraneous aid. The practice of supplying the jury with a copy of the 
Indian Penal Code, when retiring is condemned. 


Ina jury trial it is necessary that the charge recorded should be such as 
to convey sufficient information to the appellate Court as to the expla- 
nation of the law by the judge and about important questions of 
fact. 


The judicial mind of the Judge should be free from all taint of bais on 
political, racial, social or personal grounds. Expression used by the 
Judge in his charge to the jury verging on politics are condemned. 
The Superintendent and Remembraticer of Legal Affairs 


Bengal v. G. C. Wilson T" T T" T 
Kabin-namah, breach of condition in—Wife's rights to divorce herself ; See 
Divorce m" un M ded s 
Land, right to—Public exercising right of easement ; See Limitation , sa 


T covered with water—Possesssion, how determined ; See Limitation- 


Landiord’s right, if extinguished— Tenant in adverse possession of absolute. 


interest for over 12 years; See Adverse possession iss m 
right to assess rent—Encroachment by tenant ; See Adverse possession 


Landlord and tenant— Bengal- Tenancy Act (VIII of 1885) Section 48—- 
Occupancy holding, usufructuary mortgage of-~Subsequent kabuliat 
executed by the mortgagor in favour of mortgagee—Suit for rent— 
Mortgagor,'tf an under-raiyat. e. e 





- An occupancy raiyat executed a usufructuary mortgage in favour of 
the plaintiff, stipulating that the mortgagee would pay the proprietor’s 
rent and take Dakhélas in the name of the defendant. Subsequently he 
executed a kabuliat in favour of the mortgagee stipulating to pay rent at 
Rs. 20 per year. In% suit brought by the mortgagee for recovery of 
rent at that rate it was contended that the mortgagee was not entitled to 
recover rent at that rate by virtue of the provisions of section 48 of the 

^' Bengal Tenancy Act : 


Held, that the mortgagor holding under the mortgagee by virtue of.the 
habuliat did not cease to be a raiyat holding und@r the proprietor and 
was not an under-raiyat and section 48 is inapplicable to the case. . 


^ 


. a : atv . 
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That by the mortgage the relationship as between the proprietor and the 
defendant was left untouched and no relationship of landlord and tenant 
as between the proprietor and the plaints came into existence by the 
transaction. 


That the plaintiff was entitled to decree at the rate of Rs. 30 per year. 

` Ismail Pramanik v. Khedir Pramanik — .. a " 
Law regulating movable property ; ; See Insolvency .. . T iss 
‘Lease, if subsisting—Rent accepted after notice to quit ; See Waiver 











from inheriting ; See Ejectment in aie m: ane 
———, permanent—Rent payable in kind—Price or market value, payable ; 
See Rent eii si ii — T an 

» permanent, if binding on co-sharer not a party—Partition after grant 

of lease—Civil Court decree ; See Lease by co.sharer ——— .. abe 

» when can be terminated by tenant ; See Eviction, what is... “ve 


Lease by co-sharer—Permanent lease—Partition after grant of lease— 
Lease, tf binds the co-sharer who was no party—Decree for partition of 
Civil Court. 


A person to whom a parcel of land has been allotted by a decree for parti- 


tion of a Civil Court,does not take it subject to a permanent lease granted 
by his former co-owners without his concurrence when the land was the 
joint property of all the co-sharers. 


It is for the lesses to show any equitable circumstance which will render the 
lease binding on the co-sharer. 


A co-sharer has not a perfect right in dealing with a joint property so far as. 


it affected the rights of the other co-sharers. Nrisinha cd 
Mkherji v. Srimati Soudamini Dassi .. "i 

Leave to appeal to Privy Council—Criminal Case—‘‘Violation of the princi- 
ples of natural Justice’’—Application to Governor-General for transfer of 
trial refused ; See Criminal charge... - T ii 





to Appeal to Privy Council—'*Disregatd of the forms of legal process, 
e ora violátion of the principles of natural justice" —Adequacy or inade- 
quacy of Judge’s charge to jury ; See Criminal charge 
Legal necessity—Alienee from daughter to prove ; See Alienation 
—— — necessity——Costs of litigation ; See Alienation ... 


right, need, substitution of, on principles of equity, if permissible under 
the Limitation Act ; See Limitation ... E is ot 

Letters Patent, Cl.26—Full Bench, if can consider" the question of 
sentence ; See Ulegality ... n PR idi 

Liability of person employed as paid servant for supervising building work— 
Defects in the completed building ; See Damages... «es dis 

License—Calcutta Municipal Act {HI B.C. of 1923) sections 175, 493, 
schedule VI-Rr. 12, 13, B1—Allegations. 





When the accused was informed by the License Officer to the Corporation " 


; permanent—Contemporaneous deed excluding certain. class of heirs . 
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of Calcutta that his representation for the cancellation of the notice 


issued under schedule VI, rule 12 of the Calcutta Municipal Act was 
receiving attention, he was under no obligation whatseever to avail him- 
self of the provisions of rules 13 and 14 of the said schedule. 


Apart from the question of the accused's availing himself or not of the 
provisions of rules 13 and 14 of schedule VI of the Calcutta Municipal 
Act, the Municipal Magistrate should satisfy himself that the accused’s 
allegations were incorrect, namely, that he was merely a salesman in the 
employ of the Bombay Co. Ld., and that his employers having taken 
out a trade license, it was unnecessary for him to take outa separate 
license. Umesh Chandra Mitra e. The Corporation of 
Calcutta... i m " b "E 


Life, continuance of ; See Presumption .. M T" m 


Limitation—Hindu Law-SYoint family--Sale of ancestral property by 
"managing member—Legal necessity—Antecedent debt-—Sale ungues- 
tioned by vendor's eldest son—Suit by his younger sons—Limitation 

Act (IX of 1908), Secs. 7, 8 


About the year 1900, H, managing member of a joint Hindu family, mort- 
gaged its ancestral property to G, and later, with a view to redeeming 
this mortgage, negotiated to sell the property to U for Rs. 13,000 
The sale deed was prepared, but before it could be executed, and D sued 
for, and was decreed his customary right of pre-emption of the property 
at the same figure, Rs. 13,000, In the meantime, during the pendency 
of the pre-emption suit, G's mortgage debt was paid off, and when ulti- 
mately the pre-emption sale was effectuated, H, the vendor, executed a 
a receipt for Rs. 13000, which included repayment of Bs. 1,400 due for 
money lent, with interest, on a promissory note by D about 190». H 
appropriated the money received to his own use. His eldest son, how- 
ever, on attaining majority, did not impugn the sale; but the younger 
sons in 1919 brought an action toset it aside, D contended that (1) 
the sale had been for good consideration, and for legal necessity, to pay 
off the antecedent debts on the mortgage and the promissory note ; (2) 
the indifference or acquiescence of the eldest son who succeeded to the 
father in the management of the family property Hound ‘and estopped 
the junior members of the family, and the younger son's action was 
barred under the Limitation Act, sections 7 and 8 : 


Held (1) though the intended sale to U was for the purpose of paying off 
the antecedent mortgage-debt, the actual sale to D was not in fact inten- 
ded or effectuated to "discharge that or any other antecedent debt 

-(1I) the..eldest son's conduct did not estop or make time run against 
the younger sons. Jawahir Singh v. Udai Prakash 


Limitation Act (IX of #08), section 14—Same cause of action 








—Suit for recovery Of rent—~Proceedings under sectiog 46 of the Béngal ` 


Tenancy Act (VIH of 1885)—'' Agreement". 
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A suit for recovery of.rent against a non-occupancy raiyat is to be brought 
within three years from the last day of the agricultural year in which the 
arrear fell due, under the provision of article 2(b) of schedule III of the 
Bengal Tenancy Act. The period cannot be extended under the provi- 
siong of.section 14 of the Limitation Act owing to pendency of proceed- 
ings under section 46 of the Bengal Tenancy Act, asthe both are not 
founded on the same cause of action. 


The proceedings under section 46 of the Bengal Tenancy Act are not 
merely proceedings for ejectment ; they: are proceedings not merely for 
ejectment-but to have a fair and equitable rent assessed by the Court. 
If the tenant has refused to accept the agreement filed under the provi- 


sions of section 46 it is then alone that a suit for ejectment under that 


section can be commenced. 


The ‘agreement’ mentioned in sub-section 7 of section 46 of the Bengal 
Tenancy Act isnot the agreement mentioned in previous sub-sections, 
which is really an offer made to the tenant which the tenant can refuse 
or reject as he likes, but is the agreement arrived at between the land- 
lord and the tenant when the Court has fixed a fair and equitable rent 
and the tenant has elected to pay that rent and not to be ejected from 
the holding. The Port Canning and Land Improyment Company 
Limited v. Achhiraddi Molla " is a ais 


Limitation Act (IX of 1908), Sch. I, Art. t09—Profil received 
after execution sale and before confirmation —Application for setting 
aside sale, if extends the period of limttation—Equity. 








Per Curiam: A suit by auction-purchaser ina sale held under a mort- 
gage decree, to recover sums realized as rents from the tenants and 
wrongfully received by the usufructuary mortgagee from mortgagor after 
the execution sale but before its confirmation, will be barred under article 
tog schedule I of the Limitation Act unless it is instituted within three 
years from the dates when the profits are received. An application by 
the mortgagor judgment-debtor to set aside the sale does not prevent the 
period of limitation from starting. 


Per Mukerji F: Article 109, €chedule I of the Limitation Act does not 

admit of any consideration when the cause of action may have . accrued 
e to the plaintiff. 

In applying the principles of limitation the Indian Courts are not permitted 
to travel beyond the articles and the exceptions and provisos embodied in 
the Act itself, and that apart from the provisions ofe the Act itself 
there is no principle which can legitimately be invoked to add to or 
supplement its provisions. 

The substitution of a new legal right on ainbes of equity is m permis- 
sible under the Limitation Act as it stands: and a revival of an.old cause 
of action once satisfied or cancelled is foreign to its conception. 


The starting point of limitation does not always synchronise with the cause 


45 
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of action ; in many cases it does, but, in others it dates from some specied 

events which again are either anterior or posterior to the accrual of the 

cause of action, The Limitation Act provides by section 9 that when 

once time has begun to run no subsequent disability or inability to sue 

stops it, except in the case to which the proviso to the section applies. 

That the disability or inability contemplated by section 9 is confined to ° 

such cases as are mentioned in the Act itself and that new exemptions 

cannot be recognized is clear from the mandatory words of section 3 of 

the Act. A saving or exception not found in the statute will not there- 

fore be implied, however, much it may be within the reason of those that 

are recognized by the statute or however much the ends of justice in a 

particular case may demand. The periods prescribed by the Act are 

more or less arbitrary and the fixing of the periods is founded on con- 

siderations of public policy. The statute may bear hardly on individual 

cases, But ‘the individual hardship will, upon the whole, be less by 

withholding from one who has slept upon his right than by taking away 

from the other what he has long been allowed to consider his own. 


The cases which are said to have sanctioned the application of some 
general principle enuring to the benefit of the plaintiff and extraneous 
to the Act itself may broadly be classified into two groups: viz., those 
in which the starting point of limitation, fixed by the statute has been 
held to have arisen at a subsequent date, and those in which it has been 
held that the operation of the statute has been suspended after time has 
begun to run, 


In the case of such of the articles of the Limitation Act in which the 
starting point of time synchronises with the cause of action, the test is to 
ascertain the time when the plaintiff could have maintained his action to 
a successful issue. lf in such a case, at the time when the cause of actione 
arises there is no person capable of suing upon it, the statute does not run 
similarly it is necessary that there shall be a person to be sued ; and it is 
also necessary that the cause should be complete, that is all the facts must 
have happened which are material to be proved in order. to entia the 
plaintiff to succeed. 


Except in cases where injustice has been occasioned by a Court by its own 
acts or oversights, there is no scope for the application of any principles 
of equity in the administering of the statute of limitation. Jamini 
Mohan Sarkar v. Nagendra Nath Pal - ^ e) -© 155 


— Limitation Act {IX of 1908), Sch. I. Arts. 134, t¢4—Aliena- 
tion by Shebait—Adverse possession—Suit by succeeding Shebait— 
Case, authority of. 


Where property has been acquired under an execution sale against a shebait 
and possession, retained under jf, a suit for possession by a succeeding 
shebait is barred éither under article 134 or. article 144 of schedyle I to 
the Limitation Act and time runs either from the date of alienation or 


t -m> 


from the déath ofthe alienating shebait. ~ etos "cx > 
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In the present*case, if the time be considered at the latest to run from the 
death of the alienating shebait, the suit is barred under article 144, 
Schedule 1 to the Limitation Act. 


A case is only an authority for the proposition it decides and not for any 
proposition that may seem to follow logically from it. Raja Manindra 
„Narain: Roy, shebait Idol Krisna Roy Jiu v. Executors to th» 
estate of late Bhuban Chandra Bandopadhya in is 
— —— Regulatios 11 of 1819, Sec. 24— Suit to contest an order of 
the Board of Revenue under the Bengal Alluvion and Diluvion Act 
{IX of 1847) Sec. 6—Assessment of revenue. 





* 


A suit to contest an order of the Board of Revenue under section 6 of the 

Act IX of 1847, declaring the liability of the lands, claimed as part of 

a permanently settled estate, to assessment of revenue is not barrelby 

the one year’s rule of limitation laid down in section 24 of Regulation II 

of 1819. The Secretary of State for India iu Council v. Rai 

Radha Kanta Aich Bahadur i $5 TA ss 

————— —-—Right of user—Land covered with  ater— Possession, hom 
determined —Res judicata. 


The proprietor of a piece of land over which the members of tbe public 
exercise a right of easement, does not lose his right to the land as pro- 
prietor on account of the occasional user for the purpose of exercising 
the right of easement. 


Where the land is covered with water, possession is determined by title. 

The plaintiffs brought a suit against the representative tenants of the village 
of which the villagers claimed the right of easement, fora declaration 
that the defendants had no right of easement, the propriétors of the 
village were no party in that suit. The suit was dismissed and the result 
wasdhat the villagers were declared entitled to exercise -the right of 
easement which they claimed. The right of easement claimed was based 
upona grant alleged to be made by the proprietors of the village. In 
a suit by the plaintiffs against the proprietors of the village for a decla- 
ration of their 2éskar right and also for confirmation of their possession 
in that right. 


"Held, that the previous suit did not operate as res judicata in the subse- 
quent suit asthere was no determination of any question of title to the 
property as between the plaintiffs and others claiming the proprietary 
right in the village in their zemindari right. Mohendra Nath Roy v. 
Nabadwip Chandra Addy T us T 

Substitution of hetrs—Application for bna "i fair rent 
— Bengal Tenancy Act (VIII of 1885), Sec. to05( 1) —Death of some of the 
tenant before application——Rule 63(1). 

When an application is made under section 105(t) -of the Bengal Tenancy 
Act, it is not necessary fora landlord or a fenant to name any person. 





All that is necessary is td indicate the holdings in the record in respect 
of which the settlement of fair and equitable rent is sought. It -is an 
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"d 
application. to which no tenants, if the ‘application is by the landlord, 


need be made parties. $t is only after the application. has been made, 
which must be made within two months, that the proceeding becomes 
a suitor in the nature ‘of a suit and the provisions of the Code of Civil 
Procedure apply thereto. Subsequently it is necessary that any person 
interested should be served with notice of the proceedings in order that 
~ they might be heard when the Revenue Officer deals with the application. 
If some of the person served are dead then fresh notices can be served 
on their heirs when they are ascertainnd, and no question of limitation 


will arise. 


As rule‘63(1) is not appositely wordéd, it must give way to the true cons- 


truction of section 105(1) of the Bengal Tenancy Act. Maharaja Bir 


Bikram Kishore Manikya Bahadur v. Ambika Charan Dutta 


Maziimdar nee et ane “ee woe nee wee 
Suit for assessment of rent-free land— Limitation Act, Sch. I 





oe ED, 


^?* Art. Hoods when to be instituted ; See Adverse possession ux 





» principles of—Court, if can add to or supp emcee the provi- 

sions of the Act ; See Limitation - dico ah ve 
——— , Starting point of—Cause of action ; See Limitation m 
Limitation Act, if can be added to or supplemented ; See Limitation M 











————— -— —, periods prescribed by, nature of; See Limitation ivi 
—— , Sec. 5—Filing appeal beyond time under. the advice of 
pleader—Acting with reasonable diligence ; See Appeal, .. |, a 


, Secs. 7, 8—Sale of ancestral property by managing. mem- 
ber—Sale unquestioned by vendor’s eldest son——Suit. by his younger 








Bee menti t 
^ 








Sons ; 3, See Limitation ane oon G "eee , eee oon 
a : -, Sec. 9— Disability or iaa bits -cNaw exemptions, if recog- 
nised ; See Limitation  .. . ase ie o ae 


—, Set, 14.-—Suit for rent against non-occupancy raiyat-— 
Period, if can be-extended owing to pendency of proceedings under sec. 








tion 460 the Bengal Tenancy Act; See Limitation "m s 
; Sch. I. Art, 109— Profits received after execution sale and 
before confirmation —Suit by auction-purchaser ; See Limitation > ` u. 


; Sch. I. Arts. 130, 131—Claim for $ssessméfht of rent— 
Adverse possession of tenant in respect only of limited interest as 
tenant; See Adverse possession Ger es - ns 








" . land—Right to assess, when arrises ; See Adverse possession 





Limitation, when runs ; See Adverse possession 54 kgs 








enjoyment ; See Adverse possession '. "i I2 WE sss 





Miis — 


=, Sch. I. Art. 130—Suit for assessment of rent free 


; Sch. I. Att. 131—8Suit to establish a right to assessment—- 


—, Sch. I. Art. tgs mer running of-- Exclusion: from 


» Sch. I Art. 144—Unlawful alienation of endowed ` pro~ 
perties of Math ot Asthal by: Mahant--Suit by succ8eding’ Matant fob ^ 
recovery: of: possession ; See.Hindn Law--Endowment : 14: 007 qe 
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Limitation Act, (1877), Sch. I, Art. 66—Mortgage containing covenant 
for repayment of debt within 6 months—Suits upon covenant brought 
10 years after date of repayment due—Conveyance in satisfaction of 
decree thereon ; See Hindu Law n 

Limited owner, a tenant—Sale for arrears of rent and purchase m defaulter 





—Purchaser, position of ; See Alienation T T 
Litigation costs—Legal necessity ; See Alienation... 
—— costs, when legal necessity ; See Alienation ... m 
‘Loss of durability’—Building operation ; See Damages T s 


"Madras Land Encroachment Act, Secs. 2, 3, 5, 6, i euhenaeate of 
land adjoining river—Subsequent reappearance thereof—-Adjacent 
owner’s claim thereto as accretion—-Government appropriation thereof 





—Levy of penal assessment ; See Ownership  ... T" dis 

-————————— — —, Set. 10—Claim of Government to 

re-formed land— Reduced to possession ; See Ownership... jus 
Madras Act I of 1914, Sec 18 ut 


Magistrate, District, if can give jurisdiction to Magistrate with und daas 
power to try offence under section 148 Penal Code ; See Jurisdiction 
» with second class power, trial by, of offence under section 148 
Penal Code, if legal ; See Jurisdiction i 
Maintenance-—Charge—Predeceascd son’s — P n property 
— Transfer of Property Act (IV of 1882), Sec. 39—Intention to defeat 
right of mainienance—Presumption—Purchaser. 
The widow of a predeceased son hasa charge for her maintenance in 





the property of her deceased father-in-law in the hands ofthe pur-. 


chaser from the heirs with notice of her existence and with the 
intention of defeating her right of maintenance. Such intention to 
transfer can be gathered from all the circumstances of the case. In 
the present case this intention was gathered from the circumstances 
thaf there was no other property excepting the small hut which was 
not sold and that the purchaser did not come forward to deny that he 
had notice or that he did not know that it was the intention of the 
vendors to defeat the interests of the widow. Syed Abu Mahomed 


Barkat Ali Shaha v. Saraswati Dassi iis TA $5 
Malicious prosecution, suit for 3 See Damages = ste is 
———— — prosecution, suit for—Plaintiff, essentials to be proved by; See 

Damages T - T" sx 


Malversation-—Property set m for public or charitable iene E 
funds for persons not objects of trust ; See Trust 

Marriage, dissolution of—Misconduct—Proof, nature of— Burden of me 
Condonation. 

In an application for dissolution of marriage, the duty of the petitioner 
is to show that on or between the dates specified in the petition, the 
respondent was guilty of misconduct with the  co-respondent 
and that must be a matter of proof upon evidence. Direct evidence fs 
not ordinarily available Mut there ought to be such clear and cogent 
evidence both as to inclination, opportunity and conduct as to lead to 
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the inevitable inference that -the Okence has been nmi The 
evidence must at all events be of such a character as would lead the.. 
Court to the conclusion that no other inference than -that of misconduct ', 
can be derived from it. . 


The burden of proving the misconduct is upon the petitioner. "E 


The withdrawal of previous charge against the co-respondent amounts, * 
inlaw toa condonation of such offence if committed prior to that 
date. R. M. Watson v. F. E. Watson e ji e 37 

—— —-—-, dissolution of, application for— Proof, nature of ; See Marriage, 
dissolution  ... ia ES T. ET T 37 

, promise of—Promisee, a married woman of Roman Catholic reli- 

gion—Her subsequent divorce — Conduct of parties thereafter—Whether 
new promise or ratification of old void promise ; See Promise of marriage 430 

, promise of, when the promisor should succeed in obtaining 
divorce—Promisee a married woman of Roman Catholic religion —Pro« 
misor fixing a day of marriage ; See Promise of marriage ME 430 

‘Master and servant—Defect in the completed building—Particulars of each ` 
defect-—Defect to result from neglect, want of a skill or misconduct; 





t'" — See Damages... en e sis ju s 479 
— — — —and servant —Purdanashin lady—Scheme of house building for profit— 

Contract ; See Damages  ... T We ove TA 479 
Maternity— Racial claim ; See Trust .. - er Nec . 23 
Measurement, order for, when can be made—Suit for rent—Claim of deduc- 

tion or abatement of rent; See Res-judicata ... s aoe 116 
Migration—Mitakshara School—Burden of proof; See Contribution de. t 83 
Minor, if to discharge his guardian ad-item on attaining majority — Plaintiff 

cognizant of minor defendant's age ; See Res-judicata see - ^ 606 
Misconduct—Proof ; See Marriage, dissolution of — ... -— + i 37 
Misdirection—Advice to jury —Ignoring evidence—Duty of Judge in sum- 

ming up. 


Any advice from the Judge to the jury to ignore or neglect any evidence ' 
isimproper. It is not proper that the jury should be asked to decide 
question of fact without considering the whole of the evidence . 


The duty of a Judge in summing up isto place fhe enthe evidence, for . 
or against the accused, before the jury and leave the ultimate decision B 
of the questions of fact to them. He is not debarred from expressing ? 
his own opinion upon the evidence; but it should be done in such 
a way as not to create any impression in the mind of the jury that 
it was a direction ,from the Judge which they should follow, and 
such opinion should not be expressed. l 


” - 


In a case *under section 304 Indian Penal Code,- where there are no - 
eye witnesses and no sufficient evidence of motive, it is proper to . 


leave the whole case to the jary. Naibulla Sheikh v. Emperor... 488 
—— «—' Code (Act XLV of 1860) a 149,—Rioting-— Title: 
to land. : Fux Rae Sh Ge i 
9 
M a 
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Misdirection—(Contd.). l 
A and B inherited certain land from their father. The disputed land is 
. a plot of 6 Cottahs of land which was let out in arge to C, who 
however, held over as bargadar after the expiration of the lease and 
"+ grew'halaíin 1923. Atthe beginning of 1924, A executed a obala 
purporting to sell him this 6 Cottahs of land. On the 5th January, 1924, 
C and'his son went to plough the Jand. When they were ploughing they 
‘wete resisted by the appellants who succeeded in turning C and his son 
out of the land, Some hours later the brother of C and others came to 
* the land where the appellants still were and a fight took place in the 
course of which C's brother died. Injuries were also received both by 
the appellants and several of the witnessess for the prosecution. The 
occurrence for which the? appellants were put on | their trial was the 

second occurrence. 


, The learned judge in his charge to the jury said “If the actual possession of 
^ the land" by C ‘‘isestablished then quite irrespective of the ques- 
tion whether” C “ acquired a valid title to the land by the kobala’’ from 
A '* or of the question whether the title to the land rested with B," 
“the accused persons must be held to have formed members of an unlaw- 
ful assembly if they had assembled with the common object of enforcing 
the right or supposed right” of B “to the land in question by ‘means of 
criminal force or show of criminal force" : 


Held, that this misdirection as to the necessity of deciding the title was a - 


materia] one which occasioned a failure of justice. 


That as there were two separate occurrences, the question whether B on 
whose behalf the appellants were acting had title to the land, was most. 


important. Ahed Fakir v. King-Emperor " N m 
Mortgagee, if can bring a suit for money by giving up mortgage lien; See . 

Reimbursement "T ses see x a 
——— ——, rights of—Mortgagor, insolvent—Presidency Towns Insolvency 

Act, Sch. II. R. 18—Summary application ; See Insolvency ... se 


, taking proceedings under Presidency Towns Insolvency Act, Sch. 
II. R. 18—Court's duty—Objection under section 55, Presidency Towns 
e Insolvency Act ; See, solvegcy "TIS ane ane " 


Mortgagor an occupancy raiyat, taking kabuliat from usufructuary mortgagee 
* ifa raiyat—Suit for rent by mortgagee—Bengal Tenancy Act, Sec. 48, 
if applicable ; See Landlord and tenant ane e" ds 
Movable property, law regulating ; See Insolvency... ái in 


Municipal Magistrate, duty of—Allegations of accused, *if correct; See 
License one oun TI wor wee eee 


Notice, non-service of-—Talak-—-Breach of condition in Kabin-namah $ See 





Divorce s.» ^ > a : one wan PTT = aoe 
to complainant, if necessary— Conipensation" awarded ;' See Criminal ” 
bd - 
gd due «7f ban ^ 9.. ia hee eee SR? | aay 
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Notice to oficer appointed by Local Government before disposal of criminal- 


appeal, effect of—Criminal Procedure Code, Sec. 422; See Griminal 
appeal vs 


Objection as to admissibility of dismiss d in aviae: vien to be dealt with ; ; 
See Admissibility in evidence 


et aet se sar 


as to reception of evidence, if can be taken at a later stage— 


Evidence admitted without objection—Evidence, relevant; See ° 


Admissibility ... a ies m - S 

Obstructing or interfering with due course of justice or administration of 
law—Assaulting attorney's clerk entrusted with the duty of serviag of 
summons ; See Contempt of Court s ‘is 

Occupancy holding, transferability of, presumption of No charge of rent for 
more than 20 years—Landlords of considerable share admitting the 
transferability ; See Presumption ‘es 

Official Assignee, sole—Parties not availing themselves of the provisions of 
second schedule of the Insolvency Act ; See Commission ws 


Assignee to satisfy himself asto justness ‘of claim—Proof; See 
Insolvency T 


Omission to take objection to the "-— of document, TERN or in- 
admissible in evidence, effect of ; See Admissibility n dee 
Order, not to be passed to the detriment or prejudice without hearing in de- 
fence ; See Criminal appeal 


sto 


passed on an application for delivery of possession under 0. 21 R. 95 
Civil Procedure Code ifan order under section 47—Decree-holder 
auction-purchaser ; See Appeal, if lies is 


Oudh Estates Amendment Act, not retrospective; See Suit for 
possession iis one 





Oudh Estates Act, of 1869, Sec.: rillg-W not registered —Will, if validated 
by the Qudh Estates Amendment Act ; See Suit for possession 


Ownership—Submergence of land adjoining river—Subsequent reappear? 
ance thereof—Adjaceni owner's claim thereto as accretion—Govern- 
ment appropriation thereof—Leoy of penal assessment—Madras Land 
Encroachment Act (III of 1905), Secs. 2, 3, 5, 6 and 16—Reduction into 
possession—Ryotwari tenure~Relinguishment—Estoppet. 


A lanka, A, in a river was, since 1863, occupied and cultivated, under 
Government pattas, by ryots who paid assessment therefor. About 
1880-1885, this lanka gradually disappeared through erosion ahd sub- 
mergence, and payment of the Government assessment ceased. About 
1894, à new lanka, B, of nearly the same areas as A re-appeared on the 
site, and was taken possession of by the owner of the adjacent lanka, C, 
as an accretion therefo, and he also proceeded to grant leases thereof to 
cultivators. After survey, the Government decided that ite was are- 
formation in sifu ofthe old submerged lanka, A, and notified to the 
owner of C of the levy of a penal assessment from him, under the Land 
Encroachment Act for his fnauthorised occupation. He replied hy 
instituting a suit for the declaration of his title to the new lanka, ‘alleging 
that he had been in possession thereof from its formation, that the 
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Government not having reduced it into possession, could not, in view of 
section 6 of the Act, levy penal assessment under sections 8 and 9 ; that 
as the Same site was lót out in ryotwari tenure prior to the submergence, 
section 1(e) excluded it from the operation of the Act. He also contended 
before the Board, though not before the lower Courts in India, that the 
assessment, if any, under the Act, was leviable only from persons (e. g. 
fhe lessees) in physical occupation of the land, and not from owners who 


had merely granted lease thereof bona fide believing it to be an 
accretion to his adjacent property : 


Held (1) the contention that assessment was, under the Act only leviable 


from persons in physical occupation of the land, was, in view ofthe 
appellant's attitude throughout the proccedings, and the statements 


contained in his plaint, new, and he was accordingly now estopped from 
raising it ; 


(2) the levy of the penal assessment under the Act was justified and 


proper as from the date of the Act came into force, because (i) the 
cessation of the payment of assessment after the submergence, the omis- 
sion of the entries of the ryotwari holdings in Register, the cancellation 
of the land from the pattas, and the subsequent demand by the ryots 
for re-settlement of the re-formed land-—ali tended to show that the 
submerged land had been relinquished ; (ii) the claim of Government 
to the re-formed land was not 'fby escheat, resumption, or reversion” 
within the meaning of section 10 of the Act to necessitate its being 
reduced into possession as a preliniinary to the levy of assessment. 


Mere submergence of land held under ryotwari tenure does not infer a 


Paper book, if evidence ; See Admissibility in evidence 


relinquishment by the holder. He must, if he wishes to retain his right 
to the submerged land, continue to pay year by year the assessment or 
reat due to Goverment. Sri Mirza Raia Sri Pushabati Alakh Nara- 
yan Gajapatiraj v. Secretary of State for India 


ate IE 


sat ITI 


Partial execution of decree ; See Decree, execution of 
partition, if allowed ; See Partition 
Parties to suit, who are ; Sea Appeal, if lies 





Partition—?artial— Tenant and person having superior inlerest-—Remand 
Š —Civil Procedure Code (Act V of 1908), O. 41. Rr. 23, 25—Inherent 


power. 


When the appellate Court thinks it necessary that other parties should be 


joined as defendants and certain other properties should be included in the 
suit for partition, the only course for it to take is to reverse the decision 
and to remand the suit for a fresh trial from the commencement and that 
can only be done under the inherent jurisdiction of the Court. 


The rule that the right of partition exists when two -parties are in joint 


- 


possession of land under permanent titles, although their titles may not 


be identical is inapplitable where one ofthe parties isan occupancy 
raiyat. 


378 


237 
596 
601 


345 
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Partition—(Cont4.). dde. 


Although a a rule all joint properties should be brought into the hoteh. | " 


pot in, E Suit for partition, a ‘partial : ‘partition i is. allowed only i in excep- 
tional casés, `  Ariatli Bandhu Dutta v. Aisall Namadas ` i 
——— » partial; if ‘allowed ; See Partition: - Je | 


ste 





~— , right óf—One of the parties in joint posse ssion, an occupancy raiyat 
other liaviag à permanent title ; ; See Partition -ii - - 


EM rere 





identical—One of the parties occupancy raiyat ; See Partition ese 





suit—Remand—Inherent jurisdiction ; See Partition TS 


Party, if can get a declaration ' that the order passed by the Revenue Officer 


was inoperative ; See Suit, maintainability of ^ “J. n n 
—— —, if caií produce original document—Trial Court wrongly silting copy 
of document iñ evidence— Appellate Court, duty of ; See Admissibility 


in evidence oon ate t. sas TI ur 
Payment out of estale—Payment by widow. as executrix— Payment nado to.. ' 


put an end to litigation, to caveator— Administrator pendente lite appoin- 




















ted ; Seg.Breach of trust, ... P -— dia T 
Penal Code, Sec. 103—Attempt to break into the house; See Private ‘dienes, 
right of . RA ut T sai CE o Ix 
—— M Sec. 148— Trial by Magistrate with second class power,-if legal ;. 
See Jurisdiction, - vee ^ i e, 
—— —, Sec i49—Rioting —Title to land, di to be decided ; See 
Misdirection ....— ` ee "3 ia ‘a ie 
— —, Section. 304—No De witness-e-No sufficient evidence of 
motive ; ; See Misdirection ... " bes m ess 
——— , Sec. 420—Balance of consideration ` money for sale not paid— 
Case ot Civil natüre ; See Cheating . ns ET i 
Penniless | or out of work, if an offence indes section, 107.Criminal Procedure 
Code ; See Good behaviour sis E ei - (Se 
Periods prescribed by Limitation Act, nature of ; CM Limitation iss 
Permanent lease—Contemporaneous deed sicisding certain class of heirs 
“<< from inheriting ; See Ejectment Fass ‘es E p 
2 = lease Ren payable in kind—Price or" market value, payable ; See 
és. Rent ` asi $i e. 90 A. Vis 
ev "ease, if binding on E e not a party— Partition after grant of 
lease—Civil Court decree’; See Lease by co-sharer bie i 


Person, if holds wrongfully against Official Assignee--Movable property of 


insolvent: -domiciléd in British India dealt with by foreign Court— 
Dealing contrary to righjs which Indian Law gives; See Insolvency ... 
Petition for withdrawal of complaint, who can enquire ; See Jurisdiction -... 
Possession; character of, if can be altered by secret intention ; See Adverse 


~e 


possession eso 077 7 7 0500 77 m EJ e" 


— suit — Party to be added and certain properties to be included in 


» right of—Parties in joint possession — Permanent right— Titles not ! 


ne 


| —— 5, how detérniined—Land t with water; See Limitation ` n " 


Presidency ` Towns” Hasoivensy: REG Sec. 17, -operation of; See 
e * 


Ingolveney ^ BRUN. cedet eto ea ' so o S tt” ue co cU 


237 
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vi : PAGR. 


Presidency Towns Insolvency Act, Sec. 36, Official Assignee "-': 
proceeding under— Proceedings under Presidency | Towns Insolvency , Act, |, 
































Sch. Ii, R. 18 ifto be stayed ; See Insolvency ... pM 219 
———————— aeee - » Sec. 36, Official Assignee pro- 
ceeding under— Mortgage, validity of j ; | Sie Insolvency . o T : ^ 219 
ee: — — , Sec. 55— Questions, ‘for deter- 
mination ; See Insolvency... m i e 219 
—— e Sec. Rule 178(b) Parties ARE 
not availing themselves of the provisiong of ‘second schedule. of the E 
Insolvency Act ; See Commission v ` ots t " . 580 
— — ——— me ———, Sec. 8 Rule 178(b), explana-, E i 
tion to ; See Commission |... "T is |^ S80 
— i , Sch. I, R 18—Mortgagee, i o E 
implead any ‘creditor or other ` person—Procedure ; See Insolvency ' .. " 219 








————— — Sch. IIl, “R. 18—Summary | 
application--Official: Assignee having no 'opportünity to make ud E 


into circumstances of insoivency ; See Insolvency... ' ae) 5s 219 





— et i on a , Sch. TI. R. 18, procedure under " 

— Existence and validity of mortgage— First order and second order, when ` 

to be made ; See Insolvency. ,' y, aui D" >. tae Ghat Ig 
Presumption—Death— Time of death -- Con iiiar of life—Evidence Act 
(I of 1872), Sec. 108. s 27 - 088 * re 1 jd ou d 





There is a presumption in favour of continuance of life. : 

; t. 

Under section 108 of the Evidence Act, the presumption of the continuance noy 
of life ceases at the expiration of seven years from the period when the 
person in question was last heard of ; but there is no presumption however, . 


as to the time of his death and if any one :seeks to establish the precise 


-e* 


^ period at which such person died, he must do so by actual evidence. - 


lg the goods of Ganesh Das Aurora deceased n S 578 





- Person not heard of for seven years ; See Hindu Law—: ^ 
Endowment  .. iss iis ds " l T 249 


———— Rent, fixity of—Transferability of occupancy: holding— 


Recognition of transfer by co-sharer landlord— Bengal PIANO! Act 
(VU of 1885), Se 22(2), 50(2)—Suit for ejectment. ` — 


Sub-section (2) of section Pe of the Bengal Tenancy Act has no application | | 
in suits which are not suits under that Act but are suits under the gene- bro 
ral law for ejectment of an alleged trespasser. Buta presumption of a ia. RCM 

contract to hold at fixed rates may -arise apart from the Bengal Tenancy 

Act where there has been a uniform payment: of rent for more than 20 


E PE ;/ i 
years. : 


TE 


A fair presumption of transferability of occupancy holding may be drawn, m 
from the fact that in addition to there being evidence of no change ofrent ., 
for a period of more ‘than 20 years, the bro forma defendants, who are es 
also landlords ofa considerable share made by recognising the transfer not n 
only admitted the transferability of the. „bolding but also the fixity of the,, " 


rent as being more fhan a mere forbearance on the part ‘of the landlord. 


< 
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Presumption—(Contd.) 
to enhance the rent. Santosh Kumar Roy v. Rakhal Chandra 
Hazra - se e wes - oes 104 


Presumption of death—Person not heard of for more than seven years— 
Evidence—Burden of proving death taking place at particular time ; See 
Hindu Law—Endowment ... i "T -— ud 249 

of contract to hold at fixed rates—Uniform payment of rent . ° 
for more than 20 years—Bengal Tenancy Act not applicable j See 
Presumption  .. ia m ‘sa 104, 

Private defence, right of—Penal Code (. Act XLV of 1860), Sec. 103 - Attempt 
to break a house-—Preventing entry of thief. 





Under section 103, Indian Penal Code, the right of private defence of proper- . 
ty to the extent of causing death arises not only when the house is broken 
into but when an.attempt is made to break into the house. It is not :the 
intention of the law that the right to defend property is available only 
when the thief has already effected entry, for property may be protected 
by attacking the thief inside the house as much as by piovgnhng his entry 
into it. 


Where.the accused was led honestly to believe by his senses that a burglar 
was attempting to enter his house and thus caused the death of that per- 
son, though not a burglar, he did not exceed the right of private defence 
of property and had not, in the circustances of the case, committed any 


offence, King-Emperor v. Ali Mia ii 5s id 532 
Privy Council, when interferes with measure of damages ; See Promise of 
marriage — ^ m i 430 


Probate, application for — Civestos A ondtotssenl of adunata alint 
lite—Caveator consented to withdraw caveat on receipt of consideration— 





Probate, grant of, in common form ; See Breach of trust... a 187 
‘Proceedings, if illegal—Complaint by Chief Presidency Magistrate to him- *' 
self—Penal Code, Secs. 193, 19§~~Transfer ; See Illegality ... ds `~ 310 
—— — fOr contempt of Court by assaulting process server, where-to be 
brought ; See Contempt of Court’... -— ate ww M 
——.for contempt of Court—Discretion ; See Contempt of Court — .., 41 


—— —  — under section 174(3) of the Bengal Tenancy Act, if can.be cónver- 

ted inte one under Civil Procedure Code, O. 21 H, 91; See Execution 

- sale ss $i - js a "ane 279 
Promise of :marriage—Fromisee a married woman of Roman:.Catholic T 

religion —Her subsequent divorce—Conduct of parties thereafter— 

Whether new promise or ratification of old void promise. 

The defendant (appellant) promised to marry the plaintiff (respondent), a. 

lady professing the Roman Catholic religion, who at the time. was... 

married, but living separate from her husband. „She later succeeded.jn 

obtaining a divorce from her husband, and the parties then continued to 

behave as engaged persons, thedefendant buying her a ring, and fixing 

the date of their marriage. The defendant then on, various .ecoasions . 

postponed the marriage, and eventually married another lady. 


` 
Von, XLIH.) INDEX OF CASES, 


Promise of marriage—(Contd.). 

The plaintiff in her suit - for damages for breach of a promise of marriage, 
alleged that such promise was originally made to her by the defendant 
while she was living apart from her husband, and that the defendant had 
also then undertaken to assist her withfunds in obtaining a divorce, 
which was done, and that the promise was renewed thereafter. The 

» defendant contended infer alfa that the original promise, which he 
admitted, was void and against public policy, as having been made to a 
woman whose husband was then alive, and professing the Roman Catholic 
religion, which did not recognise divorce among its adherents ; he further 
denied having renewed the promise, and that his conduct at the utmost 
amounted after the divorce to a ratification which was of no legal effect 
of the void promise made before the divorce : 


Held (affirming the judgment of the District Judge, and the Resident, 
Bangalore) that the lower Courts were right in holding that “there was a 
promise : tọ marry when the plaintiff should succeed in obtaining a 
divorce ; that when persons fixa day for their marriage, it may be 
inferred that there isa new promise of marriage, and not necessarily a 
ratification of a prior void promise”, 


A promise to marry is-a sufficient consideration. 


The Privy Council will not interfere with measure of damages fixed by the 
lower Court, unless they saw that there was something very clearly wrong 
with the figere which the Judge had fixed upon. Thomas Charles 
William Skipp v. Litian Mildred Kelly l S 


Property, if joint —Property purchased from profits derived from joint busi- 
ness ; See Transfer by ostensible owner 





— purchased from profits de rived from joint penean if joint proper- 
ty See Transfer by ostensible owner ... ü was "s 

Prosecution, withdrawal of, under section 248 of the Code of Criminal 
Procedure, when permitted ; See Prosecution, withdrawal of... 


Purchase money, refund of, suit for—Judgment-debtor having no saleable 
interest—Civil Procedure Code, O. zi R. 93—Equity ; See Suit, main- 
tainability of , Ws Mes 

Pürchaser, if to doubts his yedor’s title prm ; See Transfer by ostensible 
owner ue ‘is m n ‘i rT 





of goods taking open delivery—-No objection as to quality of goods 
~Sale by sample—Exercising acts of ownership— Unsoundness of goods ; 
See Refund, suit for. Mis "T en sae 
Purdanashin lady —Scheme of house building for prof—Protection under 
law ; See Damages ES nee m ons 
‘Patra Poutradi Krame'— Estate of inheritance ; See Ejectment... T 
f ' if includes female heirs ; See Ejectment 











Railway Act, Secs. 72, 76—Contract Act, Sec% 151, 152—Loss in carriage 


—Care ; See Burden of proof - one es on 
Recovery of money deposited by mortgage to set aside sale under rent decree, 
suit for—Decree, natureof ; See Reimbursement .., 


eon whe 
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Refund—Movable property of insolvent domiciled in British India sitgate in l 

foreign country— Person entitled under foreign law to obtain possession or ` 

receive payment ; See- Insolvency Se e, ie nr 436 
—— » if can be ordered— Person 'entitled to payment out of movable pro- 

perty-— Official Assignee; See Insolvency aa ee ses 436 


—, suit for—Sale of goods by sample—Act of possession as owner— ` 
Contract Act (1X of 1872), Section 116—'Latent. - 





When a purchaser of goods has taken open delivery without any objection 
as to the quality of goods, the sale being by sample, and has exercised 
acts of possession as an owner over them, he cannot sue for return of 
purchase money on the ground of unsoundness of goods but he can for 
damages. 


The word ‘latent defects! in section 116 of the Contract Act means a defect - 
which is not obvious to the eye and is not apparently noticeable. 


Section 116 of the Contract Act applies to the case of a sale by sample. 


A'vendor is not liable for damages for a defect in the goods which was a 
latent one within the meaning of section 116 of the Contract Act. Jatin- 
dra; Chandra Banerjee v. Muralidhar aai Ps e 77 126 


——— — — of purchase money, suit: for—Judgment-debtor having no saleable 
interest—Civil Procedure Code, O. 21 R. 93—Eauity ; ; See Suit, main- 
tainability of - taas .f ane one” nee $95 T EPE] 418 


. Registration Act, Sec. 32— Conveyance; executed “by attorney— Power of 
attorney. executed 6 days later ; See Hindu Law ... T - 545 


; Regulation I! of 18:9, Sec. 24— Order of Board of Ravens. under section 6 
of the Bengal Alluvion and Diluvion Act, declaring the liability of the 
- » lands, claimed as part of permanently settled estate, to assessment of 
revenue ; See Limitation .... i T T e. . $42 


‘Reimbursement— Contract Act (IX of 1872), Sec. 69—Suit for recovery of 
money paid by mortgagee to set aside rent sale—Mortgage money 
paid off by private purchaser from mortgagor—Kobala COMPE non- 
liability to pay- tack rent—Decree, nature of. i ` 


Section 69 of the Indian Contract Act is intended to” include cases -` 
not only of personal liability but all liabilities to payment for which ` 
owners "of lands are indirectly ‘Hable, when such liabilities are imposed + 
on lands held by them. >. A 


A purchaser at a private salé from a mortgagor is bound by law to E : 
the arrears of rent for" which a decree had been obtained by the 
Aag landlord prior to his purchase, though by the terms of the Kobala his 3 
E purchase is free from liability for the back rents. i B 
A mortgagee can, by giving up, his. mortgage lien, T a simple suit - 
for money for ‘the purpose of recovering the „ money , paid. by jhim to 
save the property; E $e - "—— T E E 


- *« - 


- 1 A decree in a syit for recovery of money. deposited by the- mortgagee. te ok 
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Reimbursement—(Contd.) . no 


aside a. sale under a rent decree, should be, a. simple money decree, 
SarajuBala Roy eee v. Kamini Kumar Chow- 
dhury - Ca des vs vs wie sw cu 42 


Relief, not founded on -pleadings, if and when can be granted; See. 
Deereae > - ua Ai ean ty ud ie * 501 
Relinquishment--Cessation of payment of — after — PUR 
Omission of entries of ryotwari holdings in. Register—Cancellation of 
land from pattas—Subsequent demand for resettlement of reformed 











land ; See Ownership ... me sy — m 378 
5 Submergence of land held under ryotwari tenure ; 

See Ownership ec 7 ane ` oon s.. nee 378 
-Remand—Inherent jurisdiction—Partition. suit—-Party ‘to be added and: 

certain properties to be included in suit; See Partition  ... m 601 


Rent—Pezmanent lease—Rent payable in kind—Price, 

A kabuliaí was given in following terms: “f I having prayed to you for 
being granted a permanent settlement,........You have been pleased to 
grant mé in accordance with my prayer a permanent settlement at a 
jama of ten maps of sanja paddy, measured ........(the price whereof 
is Rs. 50) and ten pous of straw (the price whereof is Rs. 2) ata jama 
of the said sazja paddy...the total price being Rs. 52 per annum... 
I shall deliver the said sanja paddy and straw without’ variation every 
year in the month of Magh to you and later on to your heirs dnd repre- 
sentatives and shall make the patit (fallow) lands ‘cultivable and culti» 

vate the same........ If 1 make any default in delivering the sanja 
paddy, then I shall deliver barf (addition) of two salis of: ‘paddy 
~ for every map for every year... ....7) : 
Held, that the landlord was entitled to the market value of the paddy and ` 
steaw, and not to the price of the paddy as mentioned in the éabulfat... 3^ 


That such cases were to be decided on the terms of the contract. Hem 
Chandra Jelia v. Satya Kinkar Sen om ves S707 171 


Rental of the holding— Previous decision —Question to be considered. 

The plaintiffs sued for.the rent for the years 1324 to, 1327 at the rent 

e of Rs. 8 odd per gnnum., The defendants alleged that the rent was 

Rs. 6 odd per annum, relying upon a rent decree for rent for the 

- years 1314 to 1317 which was o obtained in 1911. The Court of appeal 

below passed a decree at the rate. alleged , by the defendant and 

observed: .'* lt seems that this decree was in presence of both the 

parties and although . the plaintiff had. claimed rent at the. rate now 

claimed it was decreed at the rate of Rs.6 odd as alleged bythe defendant 

so that the plaintiff . is concluded  by.this decree and there is:no 
escape | from the finding that the rental of the present holding was : 

Rs.: 6 odd as alleged. by the defendent at least on the date of the 

previous suit." The judgment in which*the decree was obtained. in 





ig»twas not produced: — a oo, a E 
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Rent—(Contd.). 


Held, (per Cuming, J).: That the lower appellate Court was right in 


holding that the decree should be at the rate alleged by the defen- 
dant, as it did nottreat the decision in 1911 as rendering the ques- 
tion of the rate of rent res judicata between the parties but considered 
it as evidence of the rent: at the time when it was made. 


Per Mukerji, S : That the lower appellate Court was wrong in holding 


that the decree should be at the rate alleged by the defendant, without 
considering the circumstances and events both prior and subsequent to 
to the former suit, which would have enabled it to judge for itself the 
rentals rightly due-to the plaintiffs for the years in suit. Beni Madhab 
Mukhopadhya v. Sarbananda Barman - 


Rent, acceptance of, after notice to quit, effect of— Lease, if — ; See 
Waiver ' 


+s 


+. eee “eee 


e, assessment PETTE aout by fenant— Landlords right to assess- 
ment ; See Adverse possession 





judicata, applicability of; See Res judicata see T. 
Rent decree—Purchaser at a private sale from a mortgagor, if bound to 


pay arrears of rent—-Xobala reciting purchase free from back rents ; 
See ‘Reimbursement 


Rent-free title and admitted tenancy to encroached land, difference between; 
See Adverse ‘possession j i ie n 
land, assessment of, suit for— Right to assess, when arises—Limi- 
tation Act, Sch I. Art, 130; See Adverse possession l 
Rent suit—Issue raised directly and substantially ; See Resjudicata " 
suit by mortgagee—Mortgagor, an occupancy raiyat, taking kabulia? 
from usufructuary mortgagee—Bengal Tenency Act, Sec. 48 ; if applica- 
ble ; See Landlord and tenant - 
Rental of the holding—Previous decision—Question to be ‘onside Sees 
Rent iia 
Report submitted by Engineer to the ansias ee the coplstiou of 
the building, when admissible in evidence ; See Damages "T 
Res-judicata—Ciei! Procedure Code (Act V of 1909), Section 11—Decree 
based on consent order—Area of land and renta!—Finding inspite of 
adverse dectsion of first Court--Measurement, o9der fors when made. 
Res judicata means a matter upon which the Court has exercised its judi- 
cial mind,and judgment passed on consent cannot be considered as a judi 
cium. A consent decree, therefore does not come within the rule of res- 
judicata as contained in section 11 of the Code of Civil Procedure. It, 
however, raises an estoppel as much as a decree passed ix invitum : In 
so far as the decree is based on the consent order, it is binding as against 
the consenting parties and their successors in interests,'unless there was 
want of jurisdiction : or unless there were present some circumstances: 
which would go to vitiate the agreement on which the consent was 
founded : A 
If the Court had in the provious suit definitely determined the area of the 
land in possession of the tenant and the annual rent payable for the same, 











aaa 


, Suit for—Causes of action for successive periods— Doctrine of Res 


PAGE, 
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Res-judicata—(Cont4.). 
the determiration was general and not limited to the particular years for 
which rent was claimed and the tenant cán only succeed in the subsequent 
suit by proving that the.area and the rent have not altered : 


Where a former suit between the same parties in respect of the same sub- 
ject matter has been dismissed on the ground of res-judicata, a finding 
„in that suit on the merits in plaintiff's favour by the appellate Court, the 
finding as to res judicata not being necessary forthe decision, will not 
bar the defendant from putting forward the same defence on the merits 
in a subsequent suit by the same plaintiff against the same defendant ; 
When deduction or abatement is claimed by the tenant in a suit for rent, 
he may insist on a measurement, and an order for measurement must be 
made if a case justifying or necessitating the order is made out. Siva» 
das Dutta v. Birendra Krishna Dutta — .. T en 


—— ——Decision regarding part of the property sued for—Minor -on 
attaining majority to discharge his guardian—Effect of not discharg. 
ing—Effect of non-substitulion. 





A suit was brought for a declaration that certain properties were debutter 
and for an injunction to restrain the defendants from interfering with the 
plaintiff's possession therein and was valued at Rs 1600. A previous 
suit covering a portion of the property in subsequent suit instituted 

before the Munsiff was dismissed on the ground of the invalidity of 
` the debutter deed : 


Held, ‘that the previous suit with regard to the validity of the deed did 
not operate as Res judicata in the subsequent suit, asthe Munsiff in 
the previous suit had no jurisdiction to deal with the relief sought in 
the present suit. The plaintiffs were bound by the valuation put on 
by'them. But that so far as the property dealt with in the previous suit 
was concerned, the decision operated as res judicata with regard to that 
portion of the property. 


A duty lies on the minor defendant attaining majority to discharge his : 


guardian ad-litem and appear himself, despite the fact that the plaintiff, 
being his near relation, is cognisant of his true age. If the minor on 

. attaining majority does, not so discharge his guardian and allows a 
decree to be passed against him, the decree is binding on him. 


>» Ifa party to a suit died before decision and no substitution was made, 
then his property was not bound by the deeree passed in the suit, 
though the heirs of the deceased applied to the appellate Court for 
permission to appeal against the decision and were parties to the 





appeal. Drupad Chandra Naskar v. Bindumoyi Dasi " 
——— Execution of decree for balance of costs—Objection disallowed ; 
See Decree, execution of ... sae wi ssi "m 
—— — —Judgment in a suit by: presumptive reversioner against a Hindu 
widow or her assignees, if binds all the reversioners as a body ; See Suit 

for possession yr LEE ss sr uL T 
—— e —hN»o determination as to title to property ; See Limitation - 

e 
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Res-iudicata—Rent suit—Issue raised directly and substantially. : - 

The essence of.the doctrine of. ves-judicata is that where a” Material 
issue “has been tried and.determined between the same parties in a 
proper sait and in a proper? Court as to the status of one of them in 
relation to. the other or as to the right or title claimed by one of them 
against:the other, the same question cannot be agitated by them again in. ` 
another suit: In the case of. suits'for rent or other recurring liability, ; 
the causes of action for suits for successive periods are different. Inthe * 
case of such suits, for the doctrine to apply it.will have to be shown that 
the question of right or liability not merely for the period i in the previous . 
suit but that for all.times or once for all was directly andosubstantially in 
issue and, was tried and determined. If-a direct issue on the point was . 
raised and decided, the decision would be res judicata in. respect of any: 
suit for a subsequent period: If the decision falls short of that requisite 
and if, the penera: question was gone into and decided merely: for the pure — 
pose of deciding the right or liability for the period involved i in the suit, 
then the "issue was raised not directly and substantially büt “collaterally: 
or incidentally. [n a suit for rent, no issues, need be framed b but where 


* * 
wat 


issues are framed; the non-existence of a direct issue of this character has 
to be‘seriously taken into account in determining whether the questión of 
right’ oF liability for all'times was really directly and substantially in ` 


issue,” Gnanada Gobindo Choudhuri v. Nalini Bala Debi ~- ... 146 
——— `. essence of doctrine of ; See Resjudicata “© © .. ERTA 146 
——— m, What is; See Res judicata " sae um 116 


Responsibility. sompjete—Mopnthly salary for supervising a fairly large build- 
ing operation—-Salary, a very small, per centage on general cost; See 
Damages: Ao fee eon vas aoe toe ES 479 
Restitution—Caveator vossited to withdraw caveat on receipt of considera- 
tion fromsiexecutrix—Administrator pendente ‘lite appointed ; See: 


Breach of tryst, a S : - Tn PP ER EET 187 
Retrial—Magistrate, having no jurisdiction, acquitting the. accused ; See 
Trial P naa wee sas toe ane bee V^ 110 


Revenue sale Revenue sale Law (Act XI of 1859), Sec. 6, notice under— ' 
Non-publ ication, effect of—No arrears of Révenue—Larger amount of ` 
revenue demanded —Cesses, if included in revenue—Revenue Sale Lon; 
Sec. 33. — Jrregulasity! — Contract Act (IX of 1879), Sec. §9—Appropria- 
1ion— Debts —Payments of Government revenue—Revenue Sale Law, 


error of. 


Per Curiam : : Whether the tonc ipie with the provicion of the 
Revenue Sale Law amounts to an illigality, or an irregularity, it can only 
be a ground for setting aside a sale if the party complaining succeeds i in 

roving that substantial injury has resulted from such non-compliance. 


* "uu 


P 
JU: The amount of cesses cannot be included in the amount recoverable under, , 


the Revenue Sale Law. š a V - 


The Collector i is to appropriate the amount sent bro maney order with direc- i 
tion by the defaulter to appropriate it toa certain kist, towards the páy- 
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Revenue sale— (Contd. J 
ment of another dist. Section 59 of the Contract Act is applicable. The 
appropriation can only Be varied with the consent of the payer- 


Per Graham F: Section 59 of Contract Act applies to payments of 
Government revenue. 


. Per Curiam: T he word ‘irregularity’ in section 33 of the Revenue Sale 
"Law covers also ‘illegality’. 


Per Suhrawardy, F: Notice under section 5 of the Revenue Sale Law. 
must issue before the mehal has become liable to sale ; and the notifica- 
tion under section 6 has to be issued after the property has become liable 
to sale—a date for sale having been fixed. A combined notification under 
sections 5 and 6 cannot be legally issued. The effect of such combined 
notice is that there will be no service of a proper notification issued under  . 
section 6 of the Act. P. UR 


Per Graham, F: A notification under section 6 of the Revenue Sale Law - 
should be issued in all cases and it cannot be dispensed with on the ground 
that a notification has already been issued under section 5. . ; 


Though the omission to issue a notification under section 6 of the Revenue 
Sale Law is nota mere irregularity rendering a sale null and void in - 
setting aside a sale, each case is to. be decided upon its own particular . . 
facts. 


Per Suhrawardy F : Where there are no arrears, there can be no sale 
under the Revenue Sale Law and the Civil Court has jurisdiction to set 
aside the sale apart from the Revenue Sale Law. 


The fact that the amount of arrears of revenue claimed is different from 
what is really due, does not take away the jurisdiction of the Collector to 
hold a sale under the Revenue Sale Law. Eo. e ue rods 


. b 
Per Graham, F: Act XI of 1859 is a stringent enactment for the reálísa- 
tion of arrears of revenue, and that being so, there is an obligation “to” 


comply exactly with its requirements. Lal Bouary Maity v. Rajendra, MORES 








Nath Maity ... * d - i M n 468 

i — , Setting aside, ground for:-Nor-coipliance with the provisions. 
* of Revenue Sale Law ; Ses Revenue sale — dented ee ES 
— eae sale, setting aside of-—Ormission to issue - notice oder section 6 of 
. Revenue Sale Law—lIrregularity ;,See Revenue sale ~ -- x. - we, a 468 
, Revenue Sale Law, construction of—Strict.compliance ; See Revenue - 

sale sus see - T -—— -— . 468 
— À— er — ———; non-compliance with the ; provisions of—Setting aside of, l 
reventie sale ; See Revenue sale - "n ae TE 468 
— ns mn , non-compliance with the provisions - of, if ilegal or 7 

irregular ; See Revenue sale ; "x 7 si "468 


hi tZv————, sale under—Jurisdiction of Collector to ie of 


revente claimed ‘different from' “what: is really due ; ; See Revenue 
e . PEN ZU ML s 
sale - “ase wee De ~ ees nee 11 s. 468 


i, ammen, sale under-—No arrears 3 Sée Reyenue sale i 27 as ~ 3468 
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Revenue Sale Law. Sec. 5, notice under, when to issue; See Revenue i 
sale T -- m us idi vs 468 
, Secs. § and 6, combined notifications under, effect of ; 
See Revenue sale - ee "n mM "T 468 
, Sec. 6, notification under, if can be dispensed with ; See 
Revenue sale:... T e s T — 468 
— , Sec. 6, notification under, when to issue; See Revenue — . 
sale vis bie Se sis wea jsi 468 
, Sec. 33—'Irregularity if covers ‘illegality’; See . 
Revenue sale ... T" ais " bee isi 468 
Reversionér, presumptive, suit by, against Hindu widow or her assignees— 
Judgment if binds all the reversioners as a body; See Suit for possession... 51 
Reversioners, position—Spes successionis ; See Suit for possession m 51 





—— — Ss right to recover possession—Reversioner’s knowledge of the 


transaction —Sale by limited owner ; See Alienation E tes 562 


Revision—Civil Procedure Code (Act V of 1908), Sec. 115, D. 4 R. 18— 


‘Carries on business!— S urisdiction— Wrong view of law—Foreign 
corporation. 


A foreign corporation can only carry on business in Calcutta through an 
agent. 


A foreign corporation can only be served with the writ through its agent so 
carrying on its business. In order that the service on an agent in such 
circumstances should be treated as service on the foreign corporation, the 
agent must have power to enter into contracts on behalf of the corpora- 
tions ; otherwise the service of the writ is not good service on the foreign 
corporation. 


The High Court interfered under section 115 of the Code of Civil Procedure 
and set aside the lower Court's. order given under wrong view of law, 
which enabled it to assume jurisdiction in the case. Mahomed Omar 
Mahomed Yacoob v. Reliance Marine Insurance Co.Ltd. .. 576 


Civil Procedure Code, Secs. 115—Exercising jurisdiction not vested 

in it by law—Court exercising jurisdiction by assuming that the cause -of 

action arose within its jurisdiction ; See Jurisdiction aes iis 574 
Civil Procedure Code (Act V of 1908), - Sec. €er5— Treating applica- " 

tion of one kind as different. 








The High Court cannot under section 115 of the Code of Civil Procedure j 
treat application under order 9 of the Code as one under order 47. 
Application under order g of the Code of Civil Procedure is inapplicable to 
execution proceedings. Safitannessa Khatun v. Megh Lal 
Gope - - eet - wae tee 285 
Revival of old cause of action once satisfied or cancelled ; See Limitation ... 153 
Right to land—Public exercising right of easement ; See Limitation T 180 
Rules of Bombay Stock Exchange—Cheque in payment of shares dishonoured 
_ —Contract Act. Secs. 78, 121 ; See Contract... ® re fs 508 
+ we Of Bombay Stock Exchange ; See Contract - sae ie 508 
e 
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Salary—Complete responsibility—Monthly salary for supervising a fairly 
large building operation—Salary, a very small per centage on general 
cost ;' See Damages - ux E see ee 

Saving or exception not found in statute, if can be implied ; See Limitation ... 

Search by Police—Críminal Procedure Code (Act V of 1898), Sections 165 
Ci. (5), 166. 


Clause § of section 165 of the Criminal Procedure Code, is an extra safe 


guard to protect individuals against general or roving searches ` 
A Police officer conducting a search under section 165 or 165 of the Code of 
* Criminal Procedure, should send forthwith to the nearest Magistrate 
copies of the record that he has prepared before undertaking the search. 


Lal Mea v. The Emperor i» e as se 
Servant, liability of, to his employer—Contract Act, Sec. 212; See. 
Damages - ai vii se és. " aus 
Service of summons on agent, when service on foreign corporation; See 
Revision - s es a n n 
Shares, contract for sale of—Delivery of share certificate and signed transfer 
to purchaser ; See Contract ive cs a aes 


—— — —, title to— Possession of share-certificate together with transfer duly 
signed by registered holder—Company, by its Articles. of Association, 
provided that only a share-holder registered as such in its books would be 


considered as the owner of shares; See Contract aes ie 
Shebait, succeeding, suit for possession by—Purchase under execution sale . 

against shebait— Arts. 134, 144 ; See Limitation " - 
Son’s predecdased widow—Property of  father-in-law—Charge ; See 

Maintenance... ro d s es ise 


Stamp--Petition of compromise— Contract of suretyship ; See- Execution — .. 
Stamp Act, Secs. as, 36— Instrument admitted in evidence—Proceeding ; 


See Execution ... TE — eee isi "m 
Statute,* construction of—Saving or exception not found in statute ; See 
Limitation "T T Vis T fis 
Submergence of land held under ryotwari —— —— Á— See 
Ownership — .. eis i Wi vs 
Substitution of new legal right on principles of equity, if permissible Ta 
the Limitation Act ; See Limitation ... "T "T ds 


Succeeding shebait, stit for Sossession by—Purchase under execution sale 
against shebait—Limitation Act. Sch. I Arts. 134, 144 3 See Limitation... 


Succession Act, Secs 101, 103—Minority—Majority Act, Sec. 3 ; See Hindu l 


Law sis e m e T EM 
. Secs. 101, 102—Provision in the will fixing the age of zı 
years as the time for the vesting of the legacies ; See Hindu Law — . ... 
» Sec. 126—Gift for life— Apportionment and afterwards 
gift for life, followed by gifts to children ; See Hindu Law ... a 
, Sec. 126— Will showjng-an intention to confer absolute 
instance estate in the first instance on a legatee, and following on that 
estate, thera is a provision for settlerent of which i is inoperative— Failure 
of provision for settlement—Absolute estate, jf effective ; See Hindu 
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Suit, if maintainable—Some of the beneficiaries suing for trespass ;, See .- 


Trust us $i éss T" € 

Suit, ‘maintainability o/—BHengal Tenancy Act--+¥HI of 1885); Secs. 105, 
' 109—Declarvatory suit—Rent-paying or mal land—Decree of Revenue 
Officer—Document not inter parties, if admissible—Evidence Act (7 of 
1872), Sec. 13. 


During the settlement proceedings certain holdings were recorded/i gin the 
record-of-rights as rent paying, and liable to assessment of rent. There- 
after the landlord applied under section 105 of the Bengal Tenancy Act, 
to have fair and equitable rent settled In respect of these holdings. The 
tenants did not appear in those proceedings which were decided ex parte 
against them. The tenants then brought suits against the landlord for 
‘a declaration that they were lakherajdars in respect of the lands in suits, 
and for a further declaration that the lands did not appertain to the 
jamas as alleged by the landlord, and that the decisions ot the Revenue 
Officer were not binding upon them : B 


Held, that section 109 of the Bengal Tenancy Act was no bar to the main- 
tainability of the suits. 
That the tenants were not entitled to have a declaration that the order 
passed by the Revenue Officer was inoperative. 
Documents not inter parles, are admissible under section 13 of the Evidence 
Act. Srimati Priyambada Debi v. Priyanath Banerjee 
—-—, maintainability of~ Person not within the terms of the foundation shall 
not benefit; See Trust... : P is m" 
——, maintainability of—Suit for oad of purchase money by auction- 


purchaser— S'udgment-debtor, having no saleable interest-—Civil - 


Procedure Code (Act V of 1908), O. 21 R. 93—Equity—Money received 
Jor tese. 


The effect of order 21 rule 93 of the Code of Civil Procedure is that the 
only method under the Code by which an auction-purchaser at a Court 
sale is entitled to obtain a 1efund of the purchase money is by applying 
to set aside the sale as therein prescribed. This rule does not, and does 
not affect to repeal any right which prior to the enactment of the Code 
of 1908 a purchascr of property at an execution sale may have possessed 
under the law and apart from the Code to recover the purchase price of 
the property which he purported to have bought but in which ‘afterwards 
it has been discovered that the judgment-debtor had no saleable 
interest. 

Where property in which the judgment-debtor has no saleable interest, has 
been purchased in cxecutfon of à decree and the circumstances are such 
that in accordance with the equitable rules obtaining in that behalf it 
would be against reason and conscience that the person to whom the 
purchase price has been paid should retain the purchase money as against 

- the auction-purchaser, the auction-burchaser is entitled to recover such 


money as money has been received to his use. " . 
In the present case, the suit was held to be not mnintainable. Raja 
Risheekesh Law v. Ma: Molla "m des " 
e 
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Suit by tenant against landlord for declaration as lakherajdar— Bengal 
Tenancy^Act, Sec. 109—Suit by landlord for settlement of fair and equit- 
able rent under section 105 ofthe Bengal Tenancy Act—Suit decided 


ex parte against the tenant ; See Suit, maintainability of — ... iss 327 
~-—for ejectment—Withdrawal of money. deposited as rent with the Rent 
Controller after institution of suit ; See Waiver .. sès i 272 


Suit, for possession--Oudh Estates Act (Lof 1869) sections 8 and ra— 
Oudh Estates Amendment Act (UII of 1910) sections 6 and 21—Taluk- 
dari property—Talukdar's will, containing bequest to younger son not 
registe red— Younger son in possession of devised property—Sutt 
against his widow for possession — Widow's compromise of suit—Elder 
son's will authorising his widow to adopt a son—Suit by reversioner to 
set aside will and recover possession of estate~Fudgment declaring 
vill genuine—Subsequent suit by another reversioner to set aside will 
and recover possession—Res judicata—Civil Procedure Code (Act V of 
1908), section 11, Explanation 6—''Persons litigating in respect of a 
right claimed in common for themselves and others interested in such 
right". 

A talukdar of Oudh (who died in 1873), and whose nams was included in 
Lists II and V under section 8 of the Oudh Estates Act, by his will made 
in 1869 (which, however, was not registered as prescribed by section 13 
of the Act) devised, one property, X, to his eldest son, A, and another 
property, Y, to his younger son, B. The sons were then placed, and 
thenceforth remained, in possession of the respective . properties until 
their death within a few months of each other in 1887, whereupon A’s 
son and heir, C, succeeded to the property X, and B’s widow, D, took 
possession of the property Y. 


In 1897, C brought a suit against B’s widow, D, for recovery of possession 
& Y, alleging that it devolved to him (a) because Y being subject to the 
said Act { of 1869, the devise thereof to B by will, which was not 
registered, was void 3 (b) by the Mitakshara law, the family at his uncle 
B’sdeath having been joint and undivided. The first ground of claim 
was rejected by the Court, but before the second ground could be tried, 
a settlement was effected ‘between the parties, and later duly embodied 
in a decree of Court in * December 1899, the document of compromise 
inter alia reciting an admission by D ‘‘that the properties in dispute are 
talukdari properties, and succession to them will be governed by Act I ef 
1869, and C is entitled to hold the same as lawful heir of B." 


On C’s death in 1905, his widow, E, propounded a will dated 23rd October, 
1904, authorising her to adopta son; butin 1908, F,a presumptive 
reversioner, brought a suit against her for a doclaration that the will was 
a forgery, and that he was entitled to C's estate, i. e. property X, -by 
reversionary right. This suit was ultimately in December 1913. dismissed 
by the Privy Council, who pronounced thé will genuine. The widow E 
then in 1914 adopted €: as a son to-C in pursuance of the will. 


In 1918, H, another reversioner, instituted a suit against G and C's 
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Suit for Possession—(Contd.). 


* 
nephews, beneficiaries under the last-mentioned will, for posseS3ion of 
both the X and Y properties on the grounds of (a) his being ‘the oldest 
member of the senior branch of the original talukdar's family, °? and the 
properties being subject to Act I of 1869 or Act III of 1910 ; (b) even if 
property Y be deemed not subject to those Acts, an old custom in the 
family whereby the eldest member of the senior branch is entitled to the 


estate. He claimed alsoa declaration thatthe will of C dated a3rd° 


October, was false, and the adoption of G by E -was void, and further 
contended that the compromise by B’s widow Din 1899 was invalid as 
she had no right to make any admission that the property was subject. to 
Act I of 1869, when in reality it was not. The defendants in the suit 
(respondents) denied the plaintiff’s title to the property, and the existence 
of the alleged custom, and pleaded that the judgment of December 1913 
constituted res judicata and barred the present suit, and that the will 


of 1869 not having been registered, the property Y was not subject to 
Act I of 1869 nor Act III of 1910 : 


Held (i) as the judgment in a suit brought by a presumptive reversioner 


against a Hindu widow or her assignees binds all the revewioners as a 
body, and the Civil Procedure Code, 1908, section r1 Expl. 6 forbids 
fresh litigation on the same cause of action, the judgment of Dec. 1913 


was, 80 far as regards property, X, ves judicata onthe validity of C's 
will. 


(ii) As regards property Y, the .bequest by will to the younger son 


having once failed through the will not being registered in accordance 
with section 13 of Act I of 1869, it could not be validated anew by the 
Oudh Estates Amendment Act, III of 1910, sect. 6, this Act being by 
section 21 thereof declared to be not retrospective. Accordingly, upon 
failure of the bequest, the property Y passed out of the operation of the 
Oudh Estates Act, I of 1869, and became subject to the ordinary Hindu 
law of succession, 


(iii) The compromise effected by B's widow, D, in 1899, while part of the 


suit against her was sub judice, having been made to avoid a long litiga- 
tion, and the creation of a burden on the family property, was prudent 
and reasonable, and gave éffect to the rule of Mindu I£w relative to the 
devolution of the property upon the death of the widow to the nearest 
agnate. Her admission, therefore, in the document of compromise, that 
the property was subject to Act I of 1869 no wise affected the rights 
accruing to the parties under the law governing succession. 


Reversioners possess i&dividually what has been called a sfes successionis 


the bare possibility of succeeding to the estate of the last owner in case 
the widow dies leaving anyone of them surviving entitled to take imme- 


diate possession after her, unless, of course, the husband has left the 
power to her to adopt a son, * 


But the spes is common to them all ; so is the danger by the widow's act 


against the interests of the reversioners. The right to sue to set aside 


(Vor. XLIII, 
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Suit for Possession --(Contd.). 
that comfnon danger is,given to the person, who, if the widow at the 
moment, would take the estate. But the result, favourable or otherwise, 
affects the reversionets asa body Kuar Mata Prasad v. Kuar 
Nageshar Sahai m is - ss 51 
Suit for refund of purchase money -by ascia EE t-debtor 
having no saleable interest—Civil Procedure Code, O. 21 R. 93— Equity ; 


"See Suit, maintainability of ees € jc 418 
—-— — to contest an order of the Board of Revenue inde the Bengal Alluvion 
b and Diluvion Act, Sec. 6—Assessment of revenue ; See Limitation as 542 


Summons, service of —Attorney's clerk entrusted with the duty of—Assault— 
Obstructing or interfering with due course of justice or administration of 
law ; See Contempt of Court is en 41 
Summons, service of —Criminal Procedure Code (Act V of 1898) » Secs. jo; 
70, 71, 133, 134 (1) —Removing obstruction—Burden of $roof-—Defec- 
tive return of service. 


A conditional order under section 133 of the Code of Criminal Procedure is 
not legally served when it is not proved that the order which is referred 
to in section 134(1) of the Code of Criminal Procedure was served in the 
manner provided for service of summons. 


A party alleging regular service of summons is to prove the service. 


The procedure provided by section 71 of the Criminal Procedure Code as 

regards affixing one of the duplicates of the summons to some conspicuous 

part of the house or homestead in which the person summoned ordinarily 

resides, cannot be made use of unless service in the manner mentioned in 

sections 69 and 70 cannot be effected by the exercise of due diligence. 

Where the return of the peon showed that service could not be effected 

personally on the person. summoned as provided by section 6g of the 

@riminal Procedure Code, it should be shown that it could not be effected 

in the manner provided in section 70, namely, by leaving one of the 

duplicates for him with the male member of the family, before recourse 

is had to section 71 of the Code. Beni Madhab Sapui v. Jadu Nath 
Sapui um A vi "T -— T 113 
Summons, service of, on jets corporation, how made ; See Revision dus 576 

"Supervisor, liability of —BMlding work—Defects in the completed building ; 
See Damages  ... — 2 os ive T" 479 

* Surrender of part of.life interest in favour of next reversioner, if valid ; 
See Hindu Law e" - ave 259 

Survivorship, right tinana aem by some —— of joint 
Hindu family disposing of their shares after death ;eSce Hindu Law 





"T I 
Talak—Breach of condition in Kabin-nama—Notice, non-service of; See = 
Divorce ei tz. - - nee eve 176 
Tenant, position of—Sale for arrears of rent~~Land held by limited owner— 
Purchase-by defaulter ; See Alienation e "T E ses 562 
—, when can terminate his lease ; See Eviction, whatis  .. ons 94 
» when encroaches 3 F See Adverse possession des ie 387 
Tenant’s right to repair ; See Eviction, what-is or "s ris ai 94 
LJ 
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Thumb impression taken of the accused at the time of trial, if admissible in 
evidence ; See Evidence ... — * aas 

Time, running of, if lopped A npiieation: iy judgment-debtor stò set aside 
sale ; See Limitation sae ate " + ove € 

Title—Mortgaged property—Person choosing to pay some.body elsb^s debt ; 
See Transfer by ostensible owner  .. - na 


; if can be divested by pretension ; See Adverse possession ... * in 








signed by registered holder—Company, by its Articles of Association, 
provided that only a share-holder registered as such in its books would be 
considered as tlie owner of shares ; See Contract ... wes T 

Transfer by ostensible owner—Z7ans/fer of Property Act (IV of 1882), 
Sec. 41— Burden of proof—Good faith — Reasonable care'—Enquiry, 
nature of-—Subsequent purchasers—Constructive notice—Person paying 
another's debi— Title to mortgaged property—Purchaser, duty of— 
Equity. 

Per Curiam: The burden of proving the allegation of A that property 
standing in the name of B is acquired out of the joint fund of A and B, 
is on A. : 

Per Graham, F : Property purchased with the profits derived from a joint 
business cannot be presumed to be joint. 


Per Suhrawardy, F: Whena person is found in possession of property, 
is recorded as owner and holds the title deeds of the property and deals 
with a third party in respect of it, there is nothing to suggest a want of 
good faith in such third party in dealing with him in respect of the 
property. 


Section 41 of the Transfer of Property Act requires the following conditions 
for 1ts applications : (a) that it was by consent, express or implied, of the 
peison claiming title that another person is held out as the ostensible 
owner of such property ; (b) that such ostensible owner transfers it for 
valuable consideration ; and (c) that the transferee has acted in good faith 
and has taken reasonable care to ascertain that the transferor had power 
to make the transfer. The section is not limited to the purchaser from the 
ostensible owner but it extends to subsequent purchasers ; even if one of 
such. purchasers had some sort of constructive noti@e, the defendant who is 
the last purchaser cannot be dislodged from his position as a bona fide 
Pp prchaser for value without notice without proof af circumstances bring- 
‘ing such notice home to him. 


The expression ‘reasonable care? means such care as an otdinary man of 
business-or a person ef ordinary prudence would take. 


It is not enough to assert generally that enquiries should be made, or that 
a prudent man should have made further enquiries but some specific 
circumstances should be pointed out as the starting point of an enquiry 
which might be expected to lead to some result. 


The mere fact that a person chooses to pay some body else's debt, does not 
necessarily shoW that he has some title in. the property mortgaged. 


Pu 
[^ 
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to shares—Possession of share-certificate together with transfer duly 
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Transfer by ostensible owner-—(Coxtd.). 

It is not the duty ofevery purchaser to doubt his vendor's title, when he 

finds it clear on the documents pleaded before him, 

Equity jealously scrutinizes the bona fides of asecret title-holder and is 
notoriously partial to purchasers for value without notice. Golam 
Sidbique Khan v. Jogendra Nath Mitra .. vs E 

` Transfer of Property Act, Secs. 39—1]ntention to defeat right of main- 
tenance— Intention, inference of ; See Maintenance E sas 

—————— — — ——, Sec. 39— Notice of existence of predeceased 
son's widow— Purchaser—Intention to defeat right of maintenance; Sce 
Maintenance ... i us ii 


——————— —————-———, Sec. 41— Enquiry, nature of; See Transfer 
by ostensible owner isi - 


———— — M —  — —, Sec. 41— Good faith— Person in possession of 
property, recorded as owner and holding title deeds, dealing with third 
party in respect of it ; See Transfer by ostensible owner - 


een 





— a -—— , Sec. gi—Purchasers from purchaser from 
ostensible owner—One of subsequent purchasers having constructive 
notice—-Bona fide purchaser for value without notice ; See Transfer by 














ostensible owner i ee ii "T -— 

— ~~——, Sec. 41— Reasonable care, meaning of ; See 

Transfer by ostensible owner i T - ii 

——— M — — ——— na e » Sec. 41, applicability of ; See Transfer by 
ostesible owner eee eos iid is 


Transferability of cccvpancy holding, presumption of—No change of rent 
for more than zo years— Landlords of considerable share admitting the 


transferability ; See Presumption i l di V 
Trespass, suit for—Some of the beneficiaries neesii if maintainable ; 
See Trust a s de sae — dis 





—TYo person— Entrance of one set of persons in temple entailing the 
departure of other set ; See Trust T i "T sis 
upon land—Who can bring an action ; See Trust i 
Trial- Criminal Procedure Code (Act V of 1898). Sec. 403—Bengal Food 
Adultes ation Act (VI of 1898), 6 (1), 27. 
If the Magistrate who acquitted the accused had -no jurisdiction, his pro- 
"ceedings are void. "There is nothing therefore to prevent a retrial. 
A verdict of acquittal is only immune from challenge when an accused -is 
* tried and acquitted of an offence. 


ET m 





The accused was prosecuted under section 21 of the Bengal Food : 
Adulteration Act for selling adulterated milk in contravention of section . 


6 (1) of the said Act. As the prosecution was under thf order of Chair- 
man of the Municip ality and at the time the prosecution was instituted 
there was no order or consent in writing of the Municipal Commissioners 
Within the meaning of section 15 of the said Act, he was acquitted on the 
27th March, 1925, under section 245 of the Códe of Criminal Procedure, 
for want of Valid sanct ion. On the 15th May, 1925, the Municipal 
Commissioners passed a rekolution at a meeting, sanctioning,the prose- 
cution of the accused under the Bengal Food Adulteration Act. Accor- 
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dingly, on the 15th June, he was again prosetati for the same offence 
under section 21 of the said Act: i 


Held, that the previous acquittal was not a bar to the present trial. 
That there was no trial of the accused within the meaning of section 403 
of the Code of Criminal Procedure. P, Banerji v. Bepin Behary * 


Ghose oes oa LAE] ane "as ý 410 
——- by jury—- Charge recorded, nature of ; See Jury tríal i er 537 
——- by Magistrate with second class power of offence under section 148 Penal 


Code, if legal ; See Jurisdiction isi - eis es 214 
Trust—Trusts of Parsi Fire-temple—Admission to seed precints of child 

of non-Parsi father—Conversion of non-racial Parsi to Zoroastrian 

Jatth—Sutt by members of Parsi community to exclude convert from 

use 0f Temple-~Trespass-— Position of trustees.—Injunction. 


In 1859, the Government granted a piece of land at Rangoon to two Farsi 
trustees upon a trust to maintain it ‘fas a cemetery and to the free use 
of persons of the Parsi denomination,” and power was reserved to the 
Government to appoint new trustees, and to revoke the trust in case 
the land was applied to other uses. In 1868, another similar grant was 
made “ upon trust to build and maintain upon the land a temple for 
the use of the Parsi population,’’ and power was again reserved to the 
Government to nominate new trustees, and to revoke the grant if the 
temple was not erected within a year. Both grants were renewed in 
1882, and schemes were subsequently drawn up for the management of 
the temple and burial-ground, that for the latter providing that it “was 
to be used for burying persons who shall at his or her death be actually 
professing the Zoroastrian religion and no other," and “that no one 
‘shall be taken to be actually professing the Zoroastrian religion who has 
not been duly invested with the Sudra and Kusti, in accordance with the , 
rites prescribed by that religion.” 


In 1915, a person, whose father was a Goanese Christian, and mother a 
Parsi, was converted to or initiated into the Zoroastrian religion, and 
began to attend the temple, and, within the sacred precincts thereof, 
face the sacred fire and perform the ceremonies in common with other 
worshippers. | j T : 
In an action instituted by certain members of the Parsi community against 
the convert for an injunction restraining her from using the temple or 
attending its ceremonies: Held, (a) that only those are entitled, as of 
right, to the benefits of the Temple, and to use, attend or participate 
in the religious ceremoflies performed there, who are professing mem- 
bers of the Parsi community £.e., racial Parsis or persons deemed after 
a long lapse.of ages to be.racial Parsis, and consequently mere converts to 
the Zoroastrian religion were not such racial Parsis, and not within the 
contemplatíon of.the donors or fbunders of the aforesaid trusts, and had 
therefore no right of, and may be excluded or expellgd by the trustees 
as a trespasser from, entering temple ; but (b) this conferred no right 
upon the beneficiaries of the trust, apart from and without the. inter- 
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Trust—(Contd.) r 


vention of the trustees, of directly suing persons outside the foundation 


who seek to benefit by it ; (c) whether the subject-matter of a public or l 


charitable trust is the rendering of some convenience or service of such a 

nature that it will not hurt the lawful recipients if others outside the 

foundation share with them, the trustees are not bound to exclude such 
* latter. person. 


If what is prayed for is, not a general declaration as to the person who are 
objects of the trust, or a construction of the scheme, or an order upon 
the trustees, the proper plaintiffs in the action, are not the beneficiaries 
of the trusts of the temple, unless it is established that the juxtaposition 
of the two sets of persons in temple is (for example, among the different 
castes of Hindus) so repugnant to their habits of mind that the entrance 
of one set therein entails the departure -of the other, so that it is, 


as it were, trespass to the person, and not trespass into’ the premises 
of the Temple. 


. Asregards the racial claim, maternity is of no importance. 


When property is set apart for public or charitable uses, it will bea mal- 
versation to apply any of the funds for persons who are not objects of 
the trust. Those who are objects of the trust must have all the benefits 
they require, and if there is a surplus, it must be left to the Courts 
to make a cy-pres application of it. But when the [subject matter of 
such a trust of charity is the rendering of some convenience or service of 
such a nature that it will not hurt the lawful recipients if others share 
with them, the trustees are not bound to exclude -persons who have no 
legal title to share. They may do so ; they may treat all such persons 
as trespassers. But if they choose to admit the benefits. of some park 
or Farden established for a particular district some persons from over 
the border or, to admit to a public library destined for a particular muni- 
cipality person from outside, or admit to the hearing of a lecture by a 
University professor persons not member of the University, this of 
itself furnishes no ground of complaint. If the numbers admitted 


habits or in any Way substantially interfere with the convenience or 
benefit of those for whom the endowment was created, the trustee 
may be required to exclude them. But the mere claim of A that’ 
B shall not share in such a benefit because B is not within the terms of 
the foundation is not one that Courts would encourage. 

The intrusion of an unbeliever into a place of religious worship might well 
be a case of substantial interference with the devotions of worshippers. 

In a claim for an injunctions tS prevent a repetition of an, alleged trespass, 
it must first be established that there was a trespass and one for which 
damages, though possibly only nominal ceuld be recovered. But for 
trespass upon by the qnly person to bring the action is the -person in 
‘possession of the land. §. 

A beneficiary or two or three beneficiaries of a tryst for public purposes 


, e 


are too large or the persons are disorderly or unpleasant in their : 
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cannot bring a suit for trespass against an intruder, even though several 


other beneficiaries may agree to join with them. 


Queare : Whether the use of the Fire-Temple by a person duly admitted 
to the Zoroastrian religion can hurt the feelings of the other Zoroastrians 


or cause a substantial interference with the devotions of the worshippers, 
or a desecretion of the temple so as to ground an action directly against * 


the intruder. D. R. K. Sakhlat v. Bella t m ii 


or charity, subject matter of, the rendering of some convenience or 
service not hurting the lawful recipients, if others share with them— 
Trustees, if can exclude persons having no legal title to share; See 





Trust ++% eae aang ee wee 
Trastees, if can exclude persons having no legal title to share—Subject 
matter of trust or charity is the rendering of some convenience or service 
not hurting the lawful recipients, if others share with them; See 


Trust 4*9 [rm] enn aan eoe aeq 
Unbeliever, intrusion of, into a place of religious worship, if an 
interference with devotions of worshippers ; See Trust  .. - 


Under-raiyat holding under registered lease of homestead and mal land— 
Under-raiyat, a settled raiyat of the village under different landlord—~ 
Expiry of under-raiyati lease—Bengal Tenancy Act, Sec. 49; See 


Ejectment ane ast ene «ee [TII "TT! 
Under-tenure-holder under different proprietors claiming adversely to 
each other - Diara proceedings ; See Diara proceedings Ds ons 


Unlawful rescue—Fenal Code (Act. XLV of 1856), Sec. 225 (b)— Warrant 
—Extension of returnable date—Furisdiction of Certificate Officer to 
try. 

The returnable date of the warrant can be extended by the same | 
Certificate Officer himself who originally issued the warrant. 

The Certificate Officer, who issued the warrant for the arrest of the judg- 
ment-debtor in a certificate case for the recovery of«a certain sum due 
from him under the Public Demands Recovery Act can try the petitioner 
for having rescued the judgment-debtor from the lawful custody and 
for having assaulted a Collectorate peon who was deputed to execute 
the warrant. Salimaddin v. King-Emperor n iss 


Valuation put by plaintiff ; See Res-judicata i i 
Vendor'of goods, if liable for damages for latent defect ; See Refund, 
suit for " T T "T i 
Vendor's claim to lien--Sale of diirei Ponbinri cheque dishonoured ; 
See Contract... S us "T T T is 


right—Sale of shares by registered holder-2Payment by cheque— 
Cheque dishonoured ; See Contract ... s - ji 





Verdict of jury, when ambiguous, mugt be explained by judge before accep» 
tance thereof ; See Jury trial «s T i E. i 


Waiver—Notice to guit—Receipt of venti after suit Tyansjer of Property 
Act (IV of 1882); Sees. 111 Cl. (h) 113. 


23 


23 


23 
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142 


508 


337 
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When rent is accepted after the notice to quit whether before or after a 
suit for ejectment has been filed the landlord thereby shows an intention 
to treat the lease as subsisting. 


The withdrawal of money deposited as rent with the Rent Controller under 
. 

the Calcutta Rent Act after the institution ofa suit for ejectment 

* amounts to an waiver of the notíce to quit. Manicklal Dey Chaudhuri 


v. Kadambini Dasi T iis - 
e———- of irregularities in the appointment of arbitrator—Attendance at 
reference ; See Arbitration... ve ise ü 
Warrant—Returnable date, if can be extended and by whom ; See Unlawful 
rescue » i" A 5 i" 
— € Case Procedure to be fotlowed—Criminal ae Code, Secs. 
251, 342 ; See lMegality ... "E. dac 


Widow, Hindu, alienation by— Widow governed. b: Mitakshara school of 
Hindu Law--Co-sharer attaching dwelling house in execution of decree 
for contribution for arrears of Government revenue; See Hindu 

° Law isa 6s $i és 

Widow, interest of—Ekrarnama executed by some members of joint Hindu 
family disposing of their shares after death ; See Hindu Law 

as executrix, payment by, out of estate—Payment made to put an end 
to'litigation, to caveator— Administrator pendente lite appointed ; See 
Breach of trust s sie Ms á T 

——— Of predeceased son—-Property ol father TUNE SP ; See Mainte- 
nance s is 

Wife's right to diorak herself—Breach of condition i in 1 Kabin-namah-Talak; 
See Divorce... es “we eos 

Will— Absolute estate, if valid—Failure of provision for iétileineni, following 
onethe absolute estate—Succession Act, Sec. 126 ; See Hindu Law ose 

Ekrarnama executed by some members of joint Hindu family disposing 

of their shares after death ; See Hindu Law 
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P, 30%. Line 20. for Section 235 Indian Penal Code zead Section 235 
Criminal Procedure Code. 

P. 250. Line 3 from bottom for forms read former. l 

Page 468 line 2 from bottom, é#sert ‘not’ defore ‘to appropriate.’ 
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Abuse of right of cross-examination, when amounts to unpro- 
fessional conduct— Duty of counsel in receiving. instructions 


from client . - ies asi vis IgH. 
Accused’s right unrestricted in showing - cause nd convic- 

tion and sentence se P es ivi gon 
Affidavit sworn before a magistrate, if can be sed in High 

Court proceedings ue ^ $i we 895 
Agreement between parties to abide by Munsif's decision, if 

binding  ... iis $e 35% 
Appeal—Order sneer to TT been made under section 

476 Cr. P. C. by Election Commissioners - ys 27fl, 
Bengal Tenancy Act—Section 52, scope of ia S = 64n 


Civil Procedure Code, O. 9. r. 8—Suit dismissed for default— 
Application for restoration to be made under O. 9. r. 9— 
Review application not permissible T si 397 
neamen „0. 16 Rr. 10, 11, 12—Fining 
witness for non attendance in obedience to summons with- 
out issue of proclamation or attachment of property first ... 24n 
Criminal trespass—What constitutes possession and intention ... 26” 
Criminal Procedure Code Sec. 139A—Denial, public right : 
Production of reliable evidence—Magistrate’s jurisdiction, 
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,Sec. 195—'Court isi 27 
, Sec. 235--Offences of Criminal 
breach of trust and of falsification of accounts Pss 30r 
, Sec. 246—Cross-exaniination be- 
fore charge—Accused’s right to recall witness after fram: e. 
ing of charge T € oa T 39n 
, Sec. 342— Stage at which accused 
to be questioned e ... " e. Bn 
— , Sec. 439— Accu sed's rght to 
show cause against enhancement of his Sentence a 30n 
— „Sec. 439—High Court's power 
in revision to interfere with acquittal nes iss 825 
—— , Sec. 476—'Cougt, eet os 
Offence befort High Court Judge ... e e. 228 
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Damages - Loss of goods — Risk Note Form B—Neglect of Rail- 
way Compay e eve 


Discharge cf accused anaes section 203 Cr. P. C. meaning of — 
Further enquiry under section 436 Cr. P. C.—Notice, 


when essential ‘a ivi ves 
Doubtful case, how determined—J ustice, equity and good cons- 
cience T ut ES 


Expert witness, opinion of, if admissible i in face of authorities ... 

Hindu Law—Maintenance—Permanently kept concubine— 
‘* Avarudha Stri"— Conditions and limitations of that 
right Va ess 

Indian Companies Aet of 1915, Section pup of Com- 
pany's assets through negligence of directors and auditor— 
Application by liquidator to compel refund from direc- 
tors and auditors of money thus lost—Limitation for such 


application isi : 
Indian Factories Aet, Sec.  20—Partition cause—Intention of 
legislature 


Indian Income Tax Act Sec. jssieanis of vacant house— 
Meaning of escaped assessment under Sec. 34 of the Act ... 

Indian Penal Code, Sec. 121—Waging war, if a continuing 
offence— Joint trial, if illegal 

Indian Registration Aot, sec. 77—Sale deed tendered i 
registration~One of the executant—denies execution 
Registrar—refuses execution—Plaintiff’s remedy 

Landlord and tenant—Covenant to keepin repair by lessor, 
breach of—Liability of lessor ee iui 

Limitation—Suit by consignor for compensation for articles not 
delivered—Notice, if necessary ... . 

Limitation Act, Sec. 12 (3)—Leave to appeal to Privy Conds 
Time requisite for obtaining copy of judgment, if can be 

deducted... ° " 

Master & — Sent dismissed! iikot ioncee Whehe 
servant would be entitled to wages beyond date of 
dismissal T eae ius S 

Mitakshara joint ancestral property —Mortgage by father— 
Debt.tainted with immorality—Money decree against father 
personally—Father's ihterest not immune from attachment 
and sale... T T aes et 

Negligence— Carriers, liability of—Loss “of goods through fire 

Personal 9 injuries—Limitation, if runs from 

negligent act or from resulting damage € eee 
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Perpetual lease in consideration of rents and premitim—~Pro- 


missory note for ‘ica M for charge onNgasehold 


interest for premium ... ove |I 
Police Act, secs 30, 32— Taking out procession after application 
but before receipt of license TX veis is 
Possession and use of fire arms by brother of licensee—Use to 
scare away rioters sis — T 
Privy Council Costs—Calculation at the rate of exchange on 
the day the decree was passed by the Privy Council aes 


Railway Company—Contract to carry goods at a certain rate— 
Alteration in the basis of calculation—Fresh demand, if can 
be made  ... aes E 
Res-judicata—Suit for dansis- Second suit if barred s 


Restitution of conjugal rights, suit for—Pleading repudiation . 


on attainment of puberty—Marriage between Sunni 
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Risk Note B—Nature of contract 
Sale certificate, how far conclusive of sale eg 


Sale of goods — Found short on inspection—Suit by vendee for 
damages—Period of limitation in case of bonafide mistake 

Son’s liability for father’s debt—Plea that debt was immoral— 
Test of immorality 

Statement by members of Municipal. Board in hell official 
capacity with reference to removal of an employee, if 
privileged 


Suit against Railway Company japleading their agent i 


defendant—Bonafide misdescription—Suit, if maintainable 

Transfer of Property Act. Sec. 63-Suit for redemption ... 

Workmen's compensation—Exposure—Disease —Delay in giving 
notice when connection between shipwreck and disease 
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2 . THE SPIRIT OF HINDU LAW. 


(Contínued.) . 

Medbatithi keeps his promise of’ pointing out as occasions arise 
what matters dealt with in the Dharmasastra do not rest on the 
Vedic authority, At the beginning of his commentaries on the 
seventh book of Manu which deals with state-craft or kingly duties 
he writes, - * The duties or Dharma here discussed are known 
from proofs other than (the Veda). They are not all based on the 
Veda, but though the basis is different such only are stated here as 
do not run counter to the Dharmasastra. Thus Katyaana says, 
—leaving aside what is said in the Arthasastra, what is said in 
the Dharmasastra is to be followed." (24) We have already seen 
that in the Dharmasastras positive law or Vyavahara is treated as an 
integral part of Rajadharma or state-craft. One of the primary 
duties ofthe king is to administer justice and the positive law 
gives the rules for such administration. And Medhatithi’s state: 
ment is meant toapply not only to the chapter on Raja Dharma 

' but also to the chapters on Vyavahara which follow immediately 
aftérwards. The source neither of state-craft nor of positive law is 
the Veda. And what their source is, is indicated in the quota- 
tion from Katyaana. It is the Arthasastra. But the Dharmasas- 
, tra takes statecraft and positive law from that source in an amend- 
ed form, It rejects those rules of the Arthasastra which violate . 

* any principles latd dow® in the other parts of the Dharmasastra viz., 

its ethical and religious principles. -The  Yajnavalkya Smriti 
expresses this doctrine by saying, '*itis settled that the Dbarfnasas- 
tra overrides in authority the  Arthasastra" (25) To take the 
analogy of familiar instances the ethical principles of the Dharmasas- 
tra played to some extent the same -part in Hindu positive law as 


+ 





(24) mana get Ba wd wur ws Fagen AJAA w gA 
wifes aed; ana qawan quer o üswdls 
arasifefa | i ° l 

(25) sameng n r faf (II, 21). ° 
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did the jus naturale in the Roman and’ the equity in the English 
systems. But the effect produced seems to have beet less exten- 
sive. The positive law or Vyavahara that we find in the:cighth and 
ninth chapters of Manu or in the second book of Yajnavalkya is 
fundamentally the same as in the Dharmasthia (qrefta) section 
of Kautilya. The reason no doubt is that Dharmasastra principles 
never functioned as growing points of law but served merely as checks 
And it is difficult to doubt the truth of Mr. K. P. Jayaswal's view 
that politics and positive law, Raja Dharma and Vyavahara, were not 
in the beginning integral parts of the Dharmasastra, whose proper 
subject was Achara including Prayaschitta, It is later in history 
that Dharmasastra made law and politics its own and Arthasastra 
gradually ceased to be studied and developed as a separate science. 
This ís the reason why the section on Raja Dharma or state craft 
does not quite fit in the position assigned to it in the Dharmasastra, 
and the commentators have to resort to laboured explanation to find 
its connecting link with the other subjects. And when these com- 
mentators try at last to hide the original source from which statecraft 
and.positive law came into the Dharmasastra and to pretend that 
these were at all times witbin its scope their explanations grow 
laboured indeed. Any one who reads what Visvarupa and Vijnanes- 
vara write in explanation of the text of Yajoavalkya last quoted will 
realise what we mean. 


But however much the commentators may extol the Dharmasas- ` 


tra principles they never lose sight of the fact that positive law or 
vyavahara deals with what is secular and not with what is religious, 
and they repel any attempt to extend principles essentially religious 
i.e. supra-mundane into the domain of positive law. One interesting 
example is furnished by the controversy over the nature of the right 
of ownership. Some Mimamsa writers started the doctrine that as. 
. things are necessary for the performance of all sacrifices property in 
things is a religious concept and should be fegulated by religious 
principles, Writers on Dharmasastra repudiate this view with practi- 
cal urhnimity and maintain that ownership isa secular concept. It 
is loukika’ (Afara), temporal, depending on usage amongst men, 
and notan institution created and guided by rules ultimately 
derived from the Veda whose validity is not open to the test of 
experience and reason. As the subject throws considerable light 
on the general theory of the secular or non-religious character of 
positive law I shall summarise*here Vijnanesvara's discussion in the 


Mitakshara (26). . ° 
————— et nett 


(26) Mitakshara, Il, 114, 
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‘Is ownership a concept Rnown exclusively from the Sastra, or is 
it a concept etched through other and secular sources of know- 
ledge ? (27). Those who maintain the former doctrine argue like 
ehis :—-There are Smriti texts laying down the modes of acquisition 
of ownership. For example there is the text of Gautama, which 
says. " A man becomes owner by inheritance, purchase, partition, 
seizure and finding. Acceptance of gift is for the Brahmana an addi- 
tional mode, conquest for the Kshatriya, and gain by labour for the 
Vaisya and the Sudra", (28) If ownership were known and deter- 
mined by other methods of proof such texts would be useless and 
without any significance. (ag). Again if ownership were a fact 





(23) fa spei a wafquel wen, va gamar eufumefata t 

(28) «t fees mad faa aafaa. amta wen, aaa 
fifa, fafae’ iauga: | 

(249) wawar ma wa A qqaqdaquiq | For then the texts would be 
stating mere facts cognisible by ordinary means of knowledge——a quite unnecessary 
thing todo. Compare Mitra Misra :— 


fasrarerauqarestasp ard i 


‘The text of Gautama would be useless as being mere statements of existing 
facts and the Sastra does not make purposeless statements of facts like food is 
prepared by cooking " ‘The theory is that everything in the Veda (and hence in 
the Smriti which expresses its purport) lays down some rules of duty. *There is no 
word or letter whether consonant or vowel which is not for the purpose of laying 


down some rule of duty’ (q fafaquead «rat at aq  wsl—Ill, 6 ) 
as Medhatithi compendiodsly and pointedly puts it. Whatare apparently mere 
statements of facts are in reality and on a proper understanding expressions of 
some rules of duty or are necessary aidsto laying down such rules, My learned 
reader will not fail to recognise the similarity of this ancient discussion with the 
modern controversy over Austin’s theory that all laws are commands, And I may 
point out that the reply of the ancient Hindu theorists to their critics was very 
much the same as that ofghe Neo-Austinians to theirs. “Itis not contended 
that every grammatically complete sentence in a text book or a statute is per se a 
command creating rights and duties. A law, like any other command, must be 
expressed in words, and will require the use of the usual aids to expression. The 
gist of it may be expressed in a sentence which, standing by itself, is not intelli- 
gible ; other sentences locally separate from the principal one may contain the 
exceptions and the modifications and the interpretations to which that is subject. 
In no one of these taken by itgelf, but in the substance of them all taken together 
is the true law, in Austin’s sense, to be found.” (Article on ‘Law’ by Prof. E. 
Robertson ia the Encyclopædia Britannica, gth Ed. Vol, XIV P. 358). “Now 
the position that law in its totality is essentially a system of social regulation... s 
is not affected by the factethat some part of the Law are not imperative, if it be true 
that such parts derive a pfactical meaning and value from pagts which are impera 
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of perceptual experience complaints sucheas ‘my propetty has been 
stolen by this man’ would be meaningless for the owwership would 
be in the thief (30). And moreover if such were ths«nature of 
ownership (31), there could not have been any doubts ina matter 
of disputed ownership whether it belongs to this man or to the l 
other as there is no doubt when in fact a thingis of gold that it is 
gold, or of silver that it is silver (32) But notwithstanding these 
arguments ownership is in facta matter of secular experience, for” 
it serves secular ends and purposes like food grains and other earthly 
objects, A thing known from the text of Sastra alone, like the 
'Ahabania! (atgaata) fire for instance, does not serve any secular 
purposes. It cannot be objected that ‘ahabania’ fire does perform 
temporal actions like cooking, for what performs cooking is not 
fire in its character as ‘ahabania’ fire but as ordinary visible fire. 
(33). It is not possible to maintain that what serves secular pur- 
poses like sale etc. is the material object like gold whilst ownership 
is supra sensible ; for a purpose like sale is served not by the thing 
but by ownership in the thing. What is not one’s property will not 
serve his purpose like sale (34). 





tive" (Jethro Brown—Austinian Theory of Law p. 340). And now read what 
old Medhatithi writes :—‘These (apparently) mere statements of facts are not to 
be construed and understood apart from the injunctive texts. It is only when so 
interpreted that they seem not to lay down any rules of duty. But when so cons- 
trued apart they de not make complete sense by themselves which shows that they 
depend for this on the imperative rules and owing to this dependence have to be 
construed with the latter as one continuous text. And hence their proper inter- 
pretation lies in construing them as aids to the expression of the imperative rues.’ 


(ami wearer fa farra] aa: yaah Gawd pouf pio farce 
maga fafana aqua ww faamaaa an azalga ufa- 
qaa aa ean: I, 6). | 

(30) aft s Afra dq wa un wedqangafafa a aqaa went 


For ‘possession’ only can be perceived -by the senses)and not ‘ownership’ as dis- e 


tinct from ‘possession’. 
(31) That is to say, if it were a matter of direct perception. 


* * L3 € 4 
(32) «4 «af» gaota Reage XI aaqa a gaa dual 9 WII 
The point of the argument is that ‘ownership’ is supra sensible and hence none 
secular. : 


(33) sar difaqi wee (uerus — silente 1 
«equat fe warmi a elfarefnargreeerafep Crewe uS ma 
Hr amaaa a: aq: afeaaseatateete maaa fai 
afe? maur uester i 

(34) seg qauifewd a wna wf gar Aaaa 
@ a wala aaa maaa aaa i d 
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‘Again, ownership is a erecognised institution even amongst 
foreigners of the’ border countries who have never known the rules 
of Sastras, for we see them practise sale and purchase (35). 

‘Further, if ownership were regulated entirely by the rules of 
Sastra there would have been no ownership at all in things acquired 
by a man by modes pronounced sinful for his particular caste and. 
his sons could not have inherited those things, as for instance when 
a Brahmana acquires wealth by trade and commerce or by accept- 
ing gifts from those who are unworthy. But it is because ownership 
is a matter of secular usage that it does exist in things acquired 
by those sinful methods and such property is inherited. The 
acquirer may have to perform penance, but no guilt attaches to 
his heirs who take ownership by inheritance (36). And similarly, as 
the rules for acquisition are meant to serve secular purposes of men, 
a religious sacrifice does not become invalid because performed 
with objects acquired in violation of the rules, but guilt attaches 
to the acquirer for the violation; and hence ownership has to be 
recognised in things acquired in contravention of the rules (37). 

‘It may not be argued that all this lead to the position that 
there is ownership in things got even by theft etc, for such are not 
recognised amongst men as modes for acquiring ownership and the 
idea would be contradictory to established usage (38). 

‘And the fact that there may be doubts in case of disputed 
ownership does not prove that ownership is not a matter of secular 
experience, for such doubts result from doubts as to existence of 
titles creating ownership (34). 

‘No doubt there are texts in the Smriti laying down valid modes 
for acquiring ownership; but it does not follow that ownership is 
not therefore a matter of secular usage’ For there are also Smriti 
iexts laying down the order of succession to the property of a de- 





.(35) fa a aaaf maena aaa FAA 


anaa | 

(36) maaari ga afetaaqufaasnfwenfen qaa o «ma 
«mda agga afina aag Afaa web asaan 
amq aqyatat afearmas |...... mafraaafagta aqgadlat q cada wafala 
a dui gga: i ° 

(37) wap yanda aama amna sr malaa, guu- 
da ainada sfa anfani) rere] | 

(38) 4 aaa aie mera ad aff aaaa—aa aa wa WI 
qaq, aaraa be 

(39) galanki werde erqqu | : 
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ceased man ; and that is because though this order depends on 
recognised usage it is recited in the text for preventibg mistake and 
confusion as there are many heirs of a man in the shzpe of his 
many relations’. (40) 

I make no apology for tbese rather long extracts. Those who 
are competent to judge will read them with pleasure and will not 
fail to notice their genuine juristic ring. ki 

(Zo be continued) j 
Atul Chandra Gupta. 





(qo) wafa “adlefeace” safa acd anfa adafa age «uw 
an uu Manfegsly wa aA arat uvufafa i 
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REVIEWS. 


Pleadings in India with Precedents by Cecil Walsh K. C., 
M. A , and J. C. Weir, B. A, LL. D. ; Published by Ram Narain 
Lal, Allahabad, 1925. Price Rs. 5. 

Every one acquainted with litigation in India knows how defec- 


tive pleadings, notably in mofussil Courts become a fruitful source 


of mischief, The art of pleading is seldom studied by our lawyers 
except by practitioners on the Original Side of the High Colrts 
and thus, though experienced lawyers gradually develop a sound 
sense of what is necessary in pleadings, the bulk of lawyers simply 
bungle through. The judiciary, who also have never had any, 
systematic training in the art assist in the growth of confusion by . 
their too easy tolerance and reluctance to exefcise powers vested in 

them by law to amend pleadings. This book is calculated to help 
in sohe measure in removing these defects in our system. The 
authors have given in a brief compass a lucid exposition of the 
leading principles of the law of pleading and laid their fingers more 
particularly on the outstanding faults of the current errors and 
defects. They have also added a few carefully compared forms in 
the appendix. While this book will not fill the place of more ela- 
borate works on pleading, if will surely help lawyers in getting a 
good grounding in general principles. It would be very’ desirable 
to place the book in the hands of ourdaw-stedents, It is unfortu- 
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nate however that none of thé authora have any acquaintance with 
the practice of ldw in India and the absence of the knowledge of the 
actual difficulties of the practising lawyers in India takes off some- 
what from the practical utility of the book. 

Evolution of Law by Dr. Nares Chandra Sen Gupta M.A. 
D. L., Advocate, Calcutta High Court, Sometime Professor of Law 
and Dean of the Faculty of Law, Dacca University, Calcutta 
University Press, 1925. 

Itisa great relief to turn from annotations and case-loaded 
commentaries on Statutes to this learned monograph of Dr, Sen 
Gupta and the Journal of the Department of Letters published by 
the Calcutta University is to be congratulated for bringing to light 
this learned and original thesis. The book of Dr Sen Gupta is 
meant to be an introductory exposition of Historico-Comparative 
Jurisprudence based on up-to-date researches. The Indian Univer- 
sities should do well to include this book in tbeir legal curricula 


. either as a substitute for or in addition to Maines '* Ancient law” 


The most noted feature of this book is the critical marshalling 
and utilisation of the results of the latest researches in the field of 
Comparative Jurisprudence and Comparative Politics. The time 
has now arrived in these days of specialisation even in the depart- 
ment of law to go back to the elements, to dig up the foundations 
and to trace the early forms of jural conceptions. In that view 
Dr. Sen Gupta has made a precious contribution. It is not that we 
agree with all his theories and we doubt the possibility of reducing 
the process of legal evolution to a series of formulz or ready gene- 
ralisations. We would also wish that the structure of Maine's 
majn theories would have been departed from and the author had 
given himself a freer hand in the elucidation of his different topics. 
But so far as the learned treatise attempts to bring out the various 
"à historical layers" upon which the legal and juridical norms of 
the ancient peopl8 wer based and those of the modern politics 
developed, in so far as the rudimentary ideas have been traced to 
their ultimate fruition in the different legal systems and in so fàr as 
the general identity of legal growth has been emphasized in the 
ancient Indian, Greek, Roman and Anglo-Saxon politics, we are 
whole-heartedly with the author and wish him and his treatise all 
success, One point of cxiticism we have to offer. In pursuing its 
main purpose the book has at some points given inadequate atten- 
‘tion to the different stages of historical evolution and has rather 
curiously failed to substantiate its observations by reference to 
authorities or sources* Still the dominant note ig refreshing and 
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correct and we hope that Dr, Sen Gupta as a jurjst would build 
up a local school of legal thought who will ever remember the 
key note of all progress and growth and will never forget that 
^ a unity of spirit rules mankind and evolution forces its way out 
of universal substance. Legal Philosophy attains its highest con- 
secration in the thought of this unity. Materialism is dead: 
the Philosophy of Spirit lives.” . 


“ Forward" Winter Annual (1925), Price 8 as : 

The publishers of the Forward must be congratulated on the 
excellant get-up of the Winter Annual which has just been out in 
the market. It bears eloquent testimony to the enterprise ofthe 
publishers and also bears traces of careful editing and judicious 
selection, The volume under review opens with an interesting 
cartoon—'' a touch of Khaddar makes the whole world akin." A 
number of useful articles on Indian Banking, Currency Problem, 
Insurance enterprise and various Indian industries have been written 
by experts in easy and attractive style making abstruse problems 
easily intelligible to lay readers. Srijut S. Satyamurthy writes on 
tbe attitude of British labour towards India with characteristic 
forcefulness and with first hand information obtained during his 
recent stay in England, 





THE HON'BLE JUSTICE SIR CHARU CHUNDER GHOSE, Kt. 


We rejoice to find the name of the Hon'ble Mr. Justice C. C. 
Ghose in the New Year's day Honours list this year. We beg to 
offer our bearty congratulations to him and wish him a bappy .new 

year and many a return of the same, 


* 


- The Calcutta Law Journal. 
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. (Concluded) | 


But the last point made by Vijnanesvara in answer to the first, 
argument of his opponents deserves careful notice and perhaps a 
little elucidation, - The point of the reply is that in the Vyavahara 
or the positive law portion of the Dharmasastra texts do not neces- 
sarily lay down rules of religious duty based on the Veda, but they 
may very well be only codified expressions of established and 

e Tecognised usage. The illustration given is interesting, viz, the 
rules regulating inheritance. They are not religious injunctions 
but statements of recognised practice amongst men, As Vijnanes: 
vara says elsewhere, ‘In this section ‘(on inheritance) the texts are 
mostly narrations of well-recognised usage’ (41) The theory of 
ancient Hindu Jurists therefore is clear. In the domain of positive 
law, dealing with the wordly ends and purposes of men, the Vedic 
religious principles, which are suprassensible and extra-mundane, 
can have no scope. ‘ According to all writers’, says Mitra Misra, 
‘the Vyavahara Smriti or positive law mostly narrates what is well- 
established and recognised amongst men’ (42). 

The fact that Hindu positive law is essentially secular and 
non-religious does not mean that there is nothing in that law deriv- 
ed from the religious ideas of the Hindus, For apart from the 
effect of the restrictive action of the ethico-religious Dharmasastra 
principles there are’undoubtedly many rules of Hindu Law which 

eowe their origin to Hindu religion. Take the illustration of one of 
the worst cases. ‘Ifa Sudra listens intentionally to a recitation of 
of the Veda, his ears shall be filled with molten tin or lac; if he 
recites Vedic texts his tongue shall be cut out’ (43) enjoins Gautama. 
It is a rule of positive law enforcing with the power of state what 





(41) aafaa angan airs mue wax quent! (Mitakshara 
II, 118—119). s 
(42) mae aaraa dafageiqaenafata qrafa faiga | 
(Viramitrodaya. Edition by Jtbananda Vidyasagar p. 534). 
(43) X&l......Baguwewrawrgsrgert ste yga ETER: ? 
e 
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was conceived to be a religious principle. But it is only want of dis- 
crimination which leads any one to infer from sucit examples that 
law and religion are here confused. One may as wellsay that a 
law makiog vaccination compulsory confuses law and medicine. 
Law has no ends derived from itself. It is à means for realising in 
a particular way some ends derived from the different interests of 
life ; and religion is one such interest. It is true that there are 
limits, varying within more or less wide range, to a proper seeking 
to realise ends by legal means ; and it may be that in developed 
systems of law this limit is more quickly reached for religion than in 
case of some other interests, But can it be charged against mature 
Hindu Law that it sought to realize more religious interests by legal 
means than say, for example, modern English Law? It is only 
ignorance of both systems of law which will embolden one to an 
affirmative answer. ‘The Sunday Observance Act’ of 1677 (44), 
which punishes tradesmen or others for doing or excercising “any 
wordly labour, business or work of their ordinary callings, upon the * 
Lord’s Day, or part thereof (works of necessity and charity only 
excepted)” is still living law on the Statute Book of England. And 
in the year ri9rs one Fairburn was convicted and fined ss for 
purchasing on a Sunday from a refreshment housekeeper sweets to 
the value of 3d. as it amounted to aiding and abetting the refresh- 
ment housekeeper in the exercise of his ordinary calling in con- 
travention of the Act of 1677 (45). In 1906 the legislature of the 
Dominion of Canada made it unlawful for any person on.the Lord’s 
Day “ to run, conduct or convey by any mode of conveyancg any 
excursion on which passengers are conveyed for hire and having for 
its principal or only object the carriage on that day of such passen- 
ger for amusement or pleasure” (46). In the year 1917, five learned 
British Judges in England's highest Court of Justice heard argd- 
ments for five days and considered judgment for three months fore 
deciding whether a bequest to a society whose main object was 
"to promote tbe principle that human conduct should be based « 
upon natural knowledge, and not upon super-natural belief, and 
that human welfare in this world is the proper end of all thought 
and action” was not invalid according to the law of England as the 
object of the society involved a denial of the tenets of Christia- 
e 





(44) a9 Cac. 2. C. 7. P 
(45) Fairburn v. Evans (1916) 1 K. B. 218. i 
- (46) The Lord's Day Act (R. S. Cans 1906 C. 1%3) Section 8. See Lord's 
Day Alliance of Canada v. Attorney General for Manitobo ( 1925) A. C, 384. 
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nity (47). In'the end the majority of the Judges found a way of 
upholding the gitt after-overruling previous decisions, but not with- 
out dissent’ and that from the Lord Chancellor (Lord Finlay) him- 
self. ' You may. change your law by legislation if you like, But 


* asthe law stands this bequest fails as the object of the legatee 


society amounts to a negation of the Christian religion, which is so 
far a part of the law of England that no English Court would give 
its Support to the carrying out of a purpose inconsistent with its 
teachings’, said the Lord Chancellor in substance. ‘ It has been 
repeatedly laid down by the Courts that Christianity is part of the 
law of the land, and it is the fact that our civil polity is to a large 
extent based upon the Christian religion. This is notably so with 
regard to the law of marriage and the law affecting the family 
sscssccssccoeseree Lhe fact that Christianity is recognised by the law 
as the basis to a great extent of our civil polity is quite sufficient 
for holding that the law will not help endeavours to undermine 


. iU (48) ! 


After this pronouncement from one of England's twentieth cen- 
tury Lord Chancellors I need not multiply instances, For scholars 
of Christian Europe to feel surprised at the fancied religiosity of 
Hindu Law is a thing most surprising. 

I have, noted at the beginning that serious study of Hindu Law 
has suffered owing to the preponderance of exclusive historical 
interest. One result has been to attract and confine attention to 
the primitive strata of Hindu Law to the neglect of the developed 
and the mature system. The tree has been lost sight of in the 
seed, A recent illustration is Professor Hopkin's Chapter on Hindu 
Law in the new Cambridge History of India (49) I have space 
for one example only. The Professor devotes a proportionately 
large portion of his short paper to an account of Ordeals in Hindu 
Law. It prevailed in early Hindu Law just as in other early Aryan 


"Laws A study of the®ordeals of Hindu Law is of interest to a 
. comparative study of this primitive method of trial, But what is 


undoubtedly of far greater importance to the jurist is the*pro- 
cess by which Hindu Law setat naught these primitive methods 
and substituted in their place the rational method of proof by wit- 
nesses and documents, But this is exactly the thing which does 





(47) Bowman v Secular Society Ltd, (1917) A. C. 406. 

(48) (1917) A. C. 406 (418) per Lord Finlay L. C, 

(49) The Cambridge History of India, Vol.1, Chap. XII, The growth of 
Law and Legal Institutiorfs, By Ptof, E. W, Hopkins, ppe 2776-294, 
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not interest Professor Hopkins ; though be need not have travelled 
beyond Yajnavalkya for a clear account of this process. ‘ Judicial 
proof consists of document, evidence of possession arid witnesses. 
If none of these are available resort is to be had to proofs divine 
(so) i.e. ordeals. The Mitakshara thus brings out the meaning of ` 
the text :—'' It is from this text alone that one knows that in 
absence of human rational proofs ordeal is a mode of judicial 
proof, for the nature and validity of ordeal as proof can only be 
known from the text of Sastra. And, therefore where of two 
disputants before a: Court of Law one has human proof and 
the other resorts to ordeal or divine proof the human proof is to be 
accepted. As Katyana says, ‘If- one adduces human proof and 
the other proof divine, the King must accept the human proof and 
not the divine" (51) I shall also quote the gloss 'Subodhini, “If 
ordinary empirical method of proof is available it is improper to 
resort to the supra-sensible, The nature of ordeal and its validity as 
proof are known only from the Sastra, and itis thus supra-mundane 
and supra-sensible. And so long as empirical proof is possible there 
is no scope for the supra-sensible mode of proof” (52). 

This method of restricting the scope and of practical superces- 
sion of a primitive traditional institution of law by  classifying 
judicial proofs into human (agga) and divine (44f) is an inter- 
esting device in the development of all systems of law, It is the 
same method by which Roman Law first restricted and then super- 
seded the ancient cumbrous method of conveyance, the mancipatio, 
by the classification of things into res mancipi and res nec mancipi. 
The Hindu Law got rid of the primitive religious and semi-religious 
elements by developing a sharp distinction between things mundane 
and things supra-mundane, between what is religious and what is 
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(so) yard afad gian: afaa Afaq i | 
Qua quu faenenmequs1 (Yajfhavaikya, II, 22 ). 
(51) agawa ux fasrer maaa awHeaTTa,—fere eu HII e 
wma weeny | ww" aq quw fase gauai untae mgs 


farte way dise md aa AAA AEN) an a manaa An «rg 
aaah gag, Saale p^ agit aa usb g Sat feat aa: u” Mitakshara, 
II, 22). e. 


(52) zè umgera fase aqme uw wm a gu. | 
e ' : 
Taal lame fay uq Fe ya Payal ase EV HUI 
$ E r 9 
agag n E u e. 9, 
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temporal ; by'giving to God what is God's, but to Caesar what is 

Caesar's, But these matters do not seem to interest some students 

of Hind: Law. They dive down to what is primitive and undeve- 

loped and stick there. Itisthe scholarly analogue of the western 

° globe-trotter whose only interests in modern India are the devil- 
dancer and the snake charmer, 

"The spirit of Hindu Law is its essential secularism, The con- 

" demnation for its religious bias, and the veneration for its religious- 


ness both thrive on ignorance. 
: Atul Chandra Gupta. 
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A Treatise on the Law in British India relating to 
the Transfer of Property by Harendra Krishna Mukherjee, 
M.A, B.L., Published by the Indian Press Limited, Allahabad, 
1925. 

The author of this little volume is actuated by a laudable desire 
to present the law of Transfer of Property to students in a more 
attractive and instructive form than the Act itself, That there is need 

- fora text book which will deal with the subject in this way is un- 
-deniable, But we regret to say, we do not feel Mr. Mukherjee's 
, work fulfils the object. Itis midway between a cram-book and a 
text-book and shares the merits of neither. Our idea of a proper 

e text-book on the subject is that there should be a luminous exposi- 
tion of principles and, having regard:to the fact that most of our 
law is to be gathered from cases, the exposition on the case-method 
adopted in America would be extremely desigable. The author on 
the contrary have crammed in a’ large number of principles inade- 
quately expressed and "followed them up by copious references to _ 
cases without anything like a detailed treatment of any. The intro- 
duction is very unfortunate. There was hardly any need to go back 
to the beginning of things in giving a practical exposition of the law 
now in force, and tlfere is‘no justification whatsoever in hurling at 
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inoffensive students a large number of dogmas about the history of 
property and its transfer which are based entirely on the author's 
imagination, The facts, as a study of comparative history of law 
would show, were entirely different. Even the history of Statute 
Law in India is very defective. One would have thought that before 
writing it, the author should at least have hada look at Whitley 
Stokes’s Introduction to his Anglo-Indian Codes. 


Mr. Justice Walsh has blessed the work in a foreword. What 


he says is unexceptionable; only it has no application whatsoever 
to the book itself, 


The Bengal Tenancy Act by Rai Surendra Chandra Sen Baha- 
dur, Fifth Edition, 1925, Calcutta, Published by M.C. Sarkar & 
Sons. 90/2A Harrison Road, Calcutta, Price Rs. 13, 


We welcome this posthumous edition of Rai Surendra Chandra 
Sen Bahadur’s well-known work with a melancholy pleasure. The 
work has already become the standard text-book on the subject 
and the late author devoted to the present edition of it his most 
anxious attention almost up tothe date of his death. The chief 
feature of the present edition is that it brings the case-law down to 
date. The merits of the work are well known and require no fresh 
comment to commend it to the public. 

Indian Companies Act. Edited by S. Kasturi Rangachariar 
B A. B.-L., (Second Edition), Madras: Law Printing House. 


1925." 


This is a second edition of Mr. Kasturi Rangachariar’s work, 


There is little to distinguish this edition from its predecessor except. 


that the case law has been brought down to date. Considering 
that the first edition was published so far back as rgrs, this in 
itself means a great deal, 

This work follows the lines of the well-known Lawyer's Com- 
panion series inaugurated by the late Mr. S&njiva* Rao, and mar- 
shals the case-law in a manner which has been termed useful by 
practitioners. The usefulness of this method for certain purposes 
cannot be gainsaid, but at the same time one feels one would 
appreciate a little analytical and expository commentary in addition. 
The Indian Companies Act is a statute which is specially suscep- 
tible of such treatment as a glance at Lord Wrenbury’s edition of 
the corresponding English statute would show, 

The absence of such commentaries cannot but be felt by persons 
consulting this edition, Thus to take an illustration at random, the 
notes give a very*inadequate idea of 'arfangenfents! under section 


¢ * . . 
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153, and we find hardly anything to show how that section differs 
from sectione212. What we have is a mere digest merely repro- 
ducing the points decided in several cases, which without further 
comment conveys no very clear idea of the distinction. Then 
again we find that on the knotty question as to whether dividend 
canebe paid out of revenue profits without adjusting loss on capital 
acgount, parts of the head-notes in Zee v. JVewchatel 44 Ch. D. 1 and 
of Davey v. Cory igor A. C 477 are quoted one after another 
o without the slightest indication that the latter case throws a great 
deal of doubt on the series of decisions commencing with Lee v. 
Newchaiel. 

It is moreover to be feared that the learned author bas not taken 
sufficient care to bring out points of distinction between the English 
and the Indian law. A very important point of difference which we 
do not see noticed in this edition is that caused by the difference 
between the English and Indian law relating to contracts. by 

* minors which affects the law relating to signature of memorandum 
by a minor or share holding by a minor. 

At is fortunate that unlike Mr. Justice Buckland, the present 

editor has supplied some notes to Table A. The Articles of Associa- 

tion offer too many points of difficulty to be slurred over without 

comment, We only wish that the learned editor had devoted a 

little more attention to this part and provided fuller notes, with 

references to important alternative provisions such as we find in 

Palmers’ Company Precedents and Lord Wrenbury’s edition of the 

Companies (Consolidation) Act. 

The English Act has been reproduced in extenso as well as the 
Rules in force in different provinces under the Indian Act. Acts like 
the Co-operative Societies Act, Provident Societies act and other 

*analogous Acts added as appendix will also be found useful. On 

e these lines numerous other Acts like the Life Assurance Act, the 
Municipal Acts, the Universities Acts might have been added. But 

e these are each of them susceptible of independent treatment, We 
should suggest however that provisions of these Acts bearing on 
incorporation and exercise of corporate powers might be incorpo- 
rated in future editions, for comparison with the analogous provi- 
sions of the Companies Act, 

We have commented on some of the shortcomings of this edi- 
tion, not because we underestimate, its merits, but because we 
wish it to, be better. For when all is said, this edition of the act 


still remains the nearest 2pproach to an adequate commentary 
on the Act. : 
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Conquest of Territory and Subject Racas in History 
and International Law—by Bama Prasanna Sen Gupta, 1925. 


The reaction after the. last war, the idealism that international 
warfare has originated and the working of organisations like the 
League of Nations have created a demand for a systematic study: 
of subject peoples in the various stages of world history. The 
monograph under review attempts a contribution in that direction.* 
The difficulties in the way of the author were immense. He has 
practically attempted a close survey of world history in a short 
compass and the treatise suffers from sketchiness and an insuffi- 
cient treatment of some of the most important Imperialistic regimes. 
The most interesting chapters in the book are “The Principle 
underlying Modern Imperial Administration" and ‘Imperial Law 
and Trusteeship”. The references to Indian topics are somewhat 
out of setting in this book and the points sought to be established 
thereby should be more explicit in the future edition of the work. 


The Lawyer's Companion Diary, 1926 published by the 
Lawyer's Companion office, Mount Road, Madras, Price Rs. 1-2. 

We have received a copy of this well known diary for 1926. 
The size is convenient, paper is quite good and the get up is excel- 
lent. Many useful informations are also given along with the diary. 
Every lawyer ought to possess a copy of this publication. 


t 


The Calcutta Law Journal, 
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. Marriage between Sunni husband and Shiah wife—Husband sues 


for restitution of conjugal rights—Wife pleads repudiation on 

attaining puberty— Opinion of expert witness not admissible in 

Jace of authorities—Doubtful case to be determined in accordance 

with justice, equity and good conscience. 

Defendant a Shiah was married to plaintiff who was a Sunni. 
After marriage defendant would not go to plaintiff. Plaintiff 
then,sued for restitution of conjugal rights. Defence taken 
was that defendant was not aware of any such marriage, 
that her father never consented to it, that she being a Shiah and 
plaintiff being a Sunni their marriage was illegal and lastly that 
she had repudiated the marriage on attaining her puberty. The 
two lower Courts had decreed in favour of plaintiff. 


Held (per Sulaiman and Mukerji, Jf.) that on a suit by a Sunni 
husband for restitution of conjugal rights against a Shiah wife 
(1) the personal law of the defendant was to be observed ; (2) 
according tp Shiah law such a marriage was not illegal ; (3) 
opinion of expert witness on Shiah law of marriage not to be 
accepted when Shiah law was the law of the land in India in force and 


authorities were available ; (4) when Shiah girl had been married 


toa Sunni she had the option to repudiate or confirm such 
marriage on attaining puberty and (s) where a doubt arose on a 
question of Muhammedan law inspite of written authorities, “ jus- 
tice, *equity and good conscience" ought to determine such a 
point. Aécordingly the decrees were set aside and suit was 


dismissed with costs. 


e 
Syed Gholam Hossein Chowdhury vı Musammat.Setabh Begum (1866) 6 W. 


R. C. R. 88.distinguished. ~“ . 


ILR 47 All. 823. 
is Bano 


Mühammad Ibrahim 
Husain. 
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[1925] 2 K. B. 473. 
Fenton v. Owners 
of Ship Kelvin. 
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Workmen'$ compensation—Exposure to wet and cold for ship- 
wreck while on servite—Distase supervened—Connettion between 
shipwreck and disease not ascertained at jirst— Notice given when 
such connection was discovered — Delay in giving notice af accident, 
if due to reasonable cause. 

The appellant worked as a marine. engineer | on a vejsel 


^ of the respondents. He got shipwrecked and became exposed 


to cold and had to remain in wet clothes for several days. 
He felt only some sort" of “ shakiness” after ‘this and 
nothing more. Then he went on a. few more voyages in „the. 


- service of those employers. After lapse of a few months of the 


accident he had an occasion to consult a doctor for his failing 
health when he was told by the latter that it was all due to the 
accident of shipwreck and was advised complete respite. . The 
appellant then gave notice of the accident to his employers claiming 
compensation on the ground that he had been totally incapacitated 
by some diseases brought on by cold ‘and exposure due to the 
old shipwreck. The employers denied liability saying that the inca- 
pacity was not directly due to the shipwreck and that notice 
had not been duly served upon them. The County Court had 
found that the disease from which the appellant was suffering 
was due to the shipwreck, and that the notice had been given 
as soon as practicable in fact as — soon as he had ‘discovered 
the connection between the shipwreck and his disease, and that 
looking at the facts of the case and considering the medical- 
obscurity the appellant’s delay in giving notice was considered 
reasonable. 

Held, (per Pollock M. R, Warrington P J. and Atkin L- Jẹ 
that the finding of the County Court that the appellant had 
communicated . with his employers directly he. discovered 
the connection of cause and effect between the shipwreek and." 
his incapacity and that- that . constituted the reasonable cause 
for the delay in giving notice went if favour of the appellant." 

Views of Fletcher Moulton L. J. in Ægerton v. Moore (1912). 
2 K. B. 308, 315 and of Lord Dunedin in E//s$ v. JFaisfield Ship. 
Building and Engineering Co. (1912) 6 B. W. C. C. 308, 315, 317 
adopted. s 

Quaere, Whether the words * knowledge of the accident" in sub- 
section 2 of section ro of the Workfnen's Compensation Act, 1923, 
mean knowledge of the | actual occurrence of the accident or knowledge 


of the accident occasioning injury to a particular workman. 
e 
. ° 
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Proieedings ' under seeglon 235 "of Indian "Companies ^ Act (1925) ie L. R. 47 
- of- rgi ‘9—Loss-- gf company’s assets through negligence, but In the ae of 
: TEMA the Union Bank 
nor dishonesty; of directors and dd Application by Allahabad, Limited 
"U Liquidator to compel refund from directors and auditor of (in liquidation). 


moneys thus lost— Limitation Jor such application. dd 


The manager of the banking company who in time constituted. 
himself the,real moving spirit of the concern got the directors to leave 
the entire management of affairs in his hands. Finding himself in this 
opportune position he borrowed large sums of the shareholders 
money for himself and his family on inadequate security or none at 
all and also invested some assets insecure securities-and to conceal 
the real state of affairs paid to shareholders dividends out of the 
capital. Hé also similarly deceived the auditor and got him to pass 
fictitious returns. Court found negligence on the part of both 
directors and auditor, but not fraud or dishonesty. 

Held (per Walsh and Mukerji JJ.) that the directors were res- 
ponsidle for the losses suffered through the actions of their 
manager, it being the duty of _the directors to manage the 
business of the company themselves, instead of leaving everything 
in the hands of their manager, and that the auditor also was similarly 
liable, for if he had tried to do his duty as an auditor he would 
have’ readily found out the true state of the. company’s affairs. 

^ Held, further that the period of limitation for the liquidator to 
bring in an application to make the directors and the auditor liable 
for the losses suffered through their negligence was governed by 
article 126 of the Indian Limitation. Act. 


Abuse of right of cross-examination—When that right amounts to (1925) I. L. R. 47 


unprofessional conduct—Duty of counsel in THE instructions All. 729. 
In the matter of a 
. from client. » : r Vakil. 


A counsel in receiving instructions maliciously stated some facts 
in the document he wanted to put in on behalf of his client at à 
time when he had the fullest and most abundant proof that those ` 
statements oüght ‘not to'be repeated and had to his knowledge no’ 
foundation in faét, In the ‘case made out agaist the offending” 
counsel all the charges were found against him. ° 


20% 


(1925) 1. L. R. 48 
M 


ad. 805. 
Rama Raja Thavar 


Ve 
Papammal. 
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Held, (Per Mears C. J, Lindsay and Mukerji JJ.) that a counsel 
was entitled to accept the instructions of the client, subject to this, 
that as a matter of prudence and for one’s own réputation, it was not 
well to associate oneself with reckless charges of fraud and crimina- 
lity orto indulge in abuse,.and counsel would explain to clients 
that that charges, if unproved, gravely injure the case and prejudice 
the Judge. Counsel was not supposed to go hunting here, there 
and everywhere to test by extraneous circumstances the ‘veracity of 
his client. No liberty of counsel justified an unproved and unfounded 
attack and one which had not been attempted to be justified. It 
might become the positive duty of counsel to tear a man’s character 
into pieces, if his character was in issue, but only when the fullest and 
clearest materials existed. No question attacking a witness’ honour 
should be put unless and until counsel by inquiry had satisfied 
himself that the damaging fact was well founded and that he ought 
to do before he came into court. 


To what extent has a permanently-hept concubine right of mainte- 
nance under Hindu’ Law—Meaning of “Avaruddha Str — 
Conditions and limitations of that right. 


A woman claimed maintenance against the estate of her deceased 
paramour having all along lived in the family house, paving been 
always treated as his wedded wife by his relations and himself and 
also having proved that she was chaste before and after his lifetime : 

Held ( Per Spencer and Ramesam J] ) inasmuch as the term, 
«*Avaruddha Stri“ as found in  Mitakshara, chapter II, * section 
I, placita 27 and 28, covered a permanently-kept concubine and 
inasmuch as the plaintiff had satisfied the ‘interpretation of the term 
that she remained chaste, she was entitled to maintenance eut of 
the estate of her deceased paramour in the hands of his heirs or 
their representatives. “The question is not really so .much one’ 
of the legal relationship between a man and a woman as of equity 
thata woman who has been kept for a number of years and given 
a position almost equal to that of a Wife should not be left to starve 
after the death of the man who kept her. Thus it is a matter not of a 
contract during the lifetime of the parties but of obligations arising 
out of the personal law of Hindus æ defined by their religious 


s e 


texts", (per Spencer J.) 
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The conditions and. limitations laid down in a ‘series of leading 
decisions of the Madras' High Cdurt'with respect to permanently- 
kept concubine entisling herself to maintenance are as follows:— 

(x) that she must have been permanently and exclusively 


kept by her paramour; (2) that she must be the mother of il- | 


legitimate children by him and (3) that she should be chaste and 
kept undefiled the bed of her lord and master. 


Perpetual lease in consideration of rent and premium— Lessee executes 
. a promissory note for premium—Lessor sues for charge on leasehold 
interest for premium payable. 


The owner granted perpetual lease of certain lands for a rent 
as wel as a premium. For the premium the lessee executed a 
promissory note in favour of the lessor. The latter sued on the 
promissory note claiming the amount of the note as a charge on the 
leasehold eatate in the hands of third parties. 

The questions for determination were whether the debt created 
by the promissory note was a mere personal debt affecting the 
makers of the promissory note and whether it was à charge on the 
land. 

Held (per Coutts Trotter C. J) that, although there was a direct 
decision in England in Shepheard v. Beetham (1877) 6 Ch. D. 587 
which treated à premium as creating a lien upon the leasehold 
estate, the matter was entirely regulated by statutelaw in India 
and should be governed by section ros of the Transfer of Pro- 
‘perty Act and that new conceptions of charge should not be 
introduced 1 in India not supported by Indian statute-law. 

Held (per Krishnan JA) that® the document by which the lease 
was created provided for no such charge; that the only lien re- 
cognized hy the Transfer of Porperty Act was only the vendor's 
lien ; that the transaction fell within the definition of Jease,.and 
that payment of premium, like payment of rent, was one of the 
incidents of the lease and that the lien, as is sought to be set up, 
could not therefore be supported» 
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Criminal Procedure - Code ( Att. V of 1898), section 470—Offente 
committed tn a proceeding before a High, iE Judge—“Court,” 
meaning of. 


In course of a suit before Mulla J. the defendant was found 
.by his Lordship to have perjured himself. The suit having been 
“decreed in favour of plaintiff, he applied for and obtained a rule 
for sanction proceedings against defendant for giving false 
evidence. Mulla J. did not continue on the Bench after the grant 
of the rule. . 

The points for decision were : Whether the rule was in correct 
form and whether any other Judge had jurisdiction to dispose of 
the rule granted by. Mulla J. 

e Held (per Crump J.) that the action to be taken upon a finding 

of the High Court was of course to be taken by the Court itself, 
and that a complaint then should be drafted and forwarded 
to some Magistrate for disposal. 


Dismissal of complaint under section 203 of Criminal Procedure 
Code— Discharge of actused—Meaning of  discharge—Further 
- enquiry under section 436 — Notice when essential. 


V Two: parties complained against each other charging each other 
under ‘section 147 Indian Penal Code. The party challaned by 
the Police was convicted and had their cross-complaint dismissed 
under section 203 Criminal Procedure Code. On appeal the convic-, 
tion was upheld, but the appellate Court: ordered further inquiry- 
into the matter of the complaint dismissed under section 293. 

The question arose whether the order was improper as 
there was no notice for the further inquiry to the eparty 
whose complaint had been dismissed. . 

Held, (per'Sudaiman, J.) that although proviso to section 436 
of the new (ode made it incumbent to allow an opportunity 
to the other party to show cause in case of an order for 
further inquiry, the proviso could not-apply to a dismissal of 
complaint under section 203, it being applicable to the case 
Where an accused person had been discharged, When no pro- 
cess was issued to the accused vatal and he did not appear 
in court and the complaint against “him was dismissed summa- 


2 
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rly undersection 203; the accused person..could not be said - to. 
have been-'* discharged.". E ,ltwas only after he had. appeared.i in 
court and the evidence, against him. was found to be- insufficient 
so as to make it.unnecessary- to call upon him to enter upon his 


defence that he could be discharged. The amendment in. the . 


in the new Code was confined ‘to the case, of discharge only and , 
did not apply to the dismissal of a complaint either under section’. 
203 Or section 204. ao 


^ 


mo y ru by brother of a POOP ET T honing 
no » deo Jor same—Use of same to scare away rioters. E 


A man's brother who had no licence for a gun fired shots 
with His brothers gun during riot in the neighbourhood simply 
with- a desire to frighten rioters and prevent them from attacking 
their house. The point for decision was whether such use of the 
gun brought the user thereof under’ section 19 ( of thé: Indian 
Arms Act (Act XI of: 1878). ` SRM ym 

Held, (per Mukerji, J.) -thàt^a- 5 iad might be in possession of 
a thing without being -in physical-touch with it. -The - possession 
of a man's gun by his wife or his servants would be the possession 
of the licénce-holder and it could not be said that’ the wife or ser- 
vants were ine possession of an unlicensed gun. Again a licence 
for keeping a firearm was a "personal privilege" and the licensee 
was also entitled to use the gun .as he might lawfully use any other. 
axticle of his. ` The owner of a car might lend it to a friend but he 
could not lend his gun to him. - In. the „circumstances `of the tage- 


the “personal privilege" to possegs.a gun was not in any way abused : 
by the licence-holder’s brother ‘firing a few shots with it for: a- 


lawful ffürpose and for the benefit of the licence-holder or his 


family with his permission. If the licence-holder. could-ask his 


brother to clean his gun he might very: well ask him to firé a 
few shots during a riot to' scare,- pe porible assailants by uw 


the gun. -  - sa: 
Emperor y, Muhammad Hasan on L LR. 47 “All. 267 dis-- 
tinguished. ^. 
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Leave to appeal to Privy Council— Whether time requisite for obtain- 
ing a copy af judgment appealed againss can be deducted— Section 
12 (3) of Limitation Act of rgo8. . 

The question for decision is whether in the case of an appli- 
cation for leave to appeal to the Privy Council the, time 
requisite for obtaining a copy of the judgment appealed against 
may be excluded in calculating limitation. ° 

Held (per Devadoss and Wallace JJ.) that section £2 of the 
Indian Limitation Act was now made applicable by’ the ¿Privy 
Council Rules to such applications and that though sub-section (3) 
did not in terms apply, the language used init really covered the 
present case. Their Lordships further held that sub-section (3) 
in the case of application for leave to appeal really meant 
“when a decree is sought to be appealed from......” and that the 
present case such a one, and therefore the time requisite for 
obtaining a copy of the judgment might therefore be excluded, 





Fining witness for non-attendance in obedience to summons without 
issue of proclamation or attachment of property first— Whether it 
is valid— Order XVI rules 10, tz, 12 Civil Procedure Code. 


The point for decision was whether it was valid for a Court 
tofine a witness for non-attendance in obedience to Court's 
summons without first issuing a proclamation or attaching his 
property. ° 

Held (per Spencer J.) that he was unable to construe the provi- 
sions of rules 10 to 12 of Order XVI of the Code of Civil Proce 
dure as meaning that the issue of proclamation or an order for 
attachment of property were conditions precedent to the imposi- 
tion: of fine for non-attendance of ga person who had bedh sum- 
moned to attend a Civil Court and that for a Judge who could 
not fine a wintness for disobedience of summons unl&ss the 
preliminaries were first gone through of attaching his property 
or issuing a proclamation against him was to put a great and 
unneeessary Ámitation on the powers of Courts to deal with refrac- 
tory witnesses. Therefore the order of fine was’ passed in the 
proper exercise of - court's jurisdiction. 


The Caicutía Law Journal. 
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Risk Note Form B— Loss of goods— Sui? against Railway Company 


through whose neglect loss occurred — Wilful neglect on the part of 
Company's servants. 


The plaintif despatched some goods under  risk-note 
“B” from Bombay (G.I. P. Ry.) to Rasra (B. N. W. Ry.) 
The goods were loaded in a wagon which was sealed with 
only paper, string and wax. The wagon was then addressed to 
Allahabad City because there the goods were required to be 
transhipped to the meter-guage system. On G.I. P. Ry. system 
atone place the seals of the wagon were found to be broken and 
doors open by the guard of the train. There the wagon was 
resealed as before and sent on to Allahabad. At Allahabad during 
transhipment it was found that instead of 43 packages consigned only 
38 had arrived. Of the missing lot 2 packages belonged to the 
plaintiff. The plaintiff then sued the Railway Company for the 
loss sustained by him. l 

The question arose whether the railway company were not guilty 
of wilful neglect in sending a wagon hundreds of miles away during 
which the tfain would stop at numberless sidings and travel at 
nights sealed only with paper, string and wax. 

Held (per Stuart and Boys JJ): It was clear that prima facie 
*the plaintiff was entitled to recover damages against the railway 
company and the railway company would only escape by proving 
that théy were freed from vespor&ibility by the risk-note "B? and 
that they were inclined to hold that there was wilful neglect on the 
part of the railway and so they were liable for the loss 


Bengal and North Western Railway v. Monorath Bhagat, Dhian Ram 
(1924) 22 A. L. J. 1035. and Bengal and North Western Railway Company v. 
Haji Mutsaddi (1910) 7 A. L. J. 833 referred to. 


I. L. R. 47 All. 724. 
Balaram Das Fakir 
*Chand 
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G. I, P. Ry. Com- 
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Criminal Trespass— What cogstitutes poisson and intention. 
Two persons Kanhaiya and Moti Lal set up rival claims to 
some ancestral properties, Of these Kanhaiya possessed a certain 
shop through | a tenant. But when that tenant, vacated Moti occu- 
piéd' it and lócked it up’ before Kanhaiya waè able to take’ ‘actual 
possession of it. 


ri +” "A 


The question was’ whether Moti's action. constituted, an offénce 


under section 448 Indian Penal Code. . , . 


Held (per Mears G y: and. Mukerji J.) that. as cube in 
the definition of criminal trespass in section 441 .Indian, Penal 
(Code Kanhaiya was not in possession of the house at the moment 
the, trespass was committed, either by himself or through any 


person He no doubt had the legal right to. possession, but that 


was different from being * ‘In possession’ ' within the meaning of the 


section, and that an intent to cause intimidation, insult or annoy- 


ance as laid down in the section was not present inasmuch as 


Moti’s. possession was. in consequence of a, purpose and ‘intent 


quite other than of annoyance, to wit, to assert his title and gain and 
hold possession „as against Kanhaiya, and that, therefore, Moti’s 
action did not amount to criminal trespass. 


Statements made by members of a Municipal Board i in their official 
capacity with réferente to the removal of an employee, if privi- 
. feged. 


‘Four members of a Municipal Board in the performance of their 
official duties wrote a dissentient note in the course, of .which they 
recorded some statements with rggard jo an employee damaging 
to his reputation placing reliance upon some correspondence from 
his previous, employers. “Thereupon, the employee brought a suit 
for defamation against the four members. ‘he trial Cofirt dismiss- 
ed the suit, but the appellate Court reversed the decision. 


Held (per Sulaiman and Daniels iJj) that the defendants were 
not only entitled, but were under. a duty, to look’ at ' plaintiff's 
previous record as shown in his personal’ file and that considering 
every circumstance 4t was not an unfair comment and that “to sub-- 
mit the language used on privileged occasions to a strict scrutiny 
and hold all excess beyond the absolute exigency of the occasion to 


/ . . - 
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be evidence of express “malice, would greatly limit, if not altogether 
defeat, the protection whieh the law gives. to, statements , made on, 
such occasions." , aes 0. gie o be dy Ae E as 
e * a tot 1o r ` . on D n Pasos Vl. 
b yu eka as : 
* ! "n I. L. R. 47 AlL 934. 
Order purported to have been made under section 476. Criminal Pro- Bilas Singh 
, cedure Code by Election Commissioners, if appealable. © Ehperor "E 
Cértain-Electión Cómmissionérs appóinted : under- thé“ United M" alee 


Lo. 
e 


Provinces Legislative Council Rules passed an -order- under séction 
476 Criminal Procedure Code on the i apres that they. consti- 
tuted a “Civil Court”. hott 
.The questions that arose for decision. were: whether they were 
competent to pass.such an.orderand whether an. appeal would lie 
therefrom.under section 476 B Criminal Procedure Code. x 
‘Held (per Sulaiman: and. Daniels J7:) that Election , Commis- ! 
sioners did not.constitute “a Civil, Criminal and Revenue Court" 
within the meaning of section 476 Criminal Procedure Code and 
that they. were not competent to pass an order under that seetion 
purporting to act. as.“a Civil Court". And that, where as a matter 
of fact, such Election Commissioners had passed such, an order an 
appeal would lie therefrom under, section 476 B of the Code, as 
the jurisdiction ‘of the appellate Court did not depend ` t pofi what 
the Courts below ought to m doñie, Pap: "üpon what it [BERI 
did. ." , s 


Sanction fo prosecute - Court in ‘section 195 In ) (c J. Criminal Prove I. L. R. 49 Bom.860 
dure, Code refers only fo Courts in British India. ah jr pe EN ji 


The applicant. was found: to Have used. a. forged document ‘in 
a suitagainst him by a. Court in the Baroda State. Thereupon 
the.-other ‘ party. instituted sanction .proceedings. ‘against him 'in 
the Court:of the British’ Resident; at Nadiad, The. applicant 
opposed the proceedings om the: ground that sánction "was. neces- 
sary of the Baroda Court before they could be allowed to go on. 
The Magistrate rejected the confention whereupon the- applicant 
moved the High Court. 

Held (ger Fawcett and Madgavkar JJ.) that there was a difficulty 
in supposing that the Legislature intended that complaints or sanc- 


* 
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tions should be made-or isstied by Courts ngt within the territorial 
jurisdiction of the: Legislature but outsidé its control and. that 
no reason was shown for widening the *mganing of Courts 
in British India to mean Courts in the Native States. 





, L. R. 4 Pat. 783. À S. , 
! p Gap. scope of section 139 A Criminal Procedure Code — Production of 


ve , velable evidence in support of. denial of public right - Magistrate's 
Abdul Aziz. jurisdiction, when ceases. 


Both Hindus and Mahomedans ‘set up rival claims to the 
use of a certain gaf. Hindus rested their claim on the 
ground that it was private property belonging to a certain Hindu. 
Mahomedans opposed suth claim saying it was public 
property. Thereupon Magistrate passed an order under sec- 

. ` tion 139 A declaring the gZa to be public’ property and instituted 
an enquiry as required by the section as to the claim of the ghat 
being private property. 


i The question that arose for decision was what the Magistrate was 
strictly xequired to do in an enquiry under a proceeding under 
section 139 A Criminal Procedure Code. 


Held (per Mullick and Ross JJ.) that the law required first of all 
that the party should appear before the Magistrate and deny the 
existence of the public right in question, and secondly that the 
party should produce some reliable evidence, and ¢hirdly that 
such evidence should be legal evidence and should support the 
denial, and that as soon as these three conditions were satisfied 
the Magistrate's jurisdiction in the matter came to an end. 
It was further held that section 139 A required only evidence, and 
not proof, and the only condition requisite to enable the,Magis- 
frate to stay the proceeding was that upon the materials 
before him he should have no reason to think the  ewidence 
to be false, and that he had no jurisdiction to weigh the balance 
and decide on which side the balance. leant as such a function was 
entirely within the jurisdiction of a Civil Court. 


é ° . 
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Police Act, Sections 39 „and 32— Taking out of procession after 
application but before Teceipt of licence, how far permissible. 


A certain man applied for a licence to take out a religious 
procession. The license was issued with certain conditions but 
neither the man received it himself nor was it delivered to 
him by the police. . All. the same he took out the intend- 
ed procession without any licence in his possession. And 
although ño disturbance took place, the man was hauled up 
before the Magistrate and fined, the fine being only reduced by 
the appeal Court on the ground that the offence was purely 
technical. 

Held (per Mullick and Ross JJ). that the word "issue" in section 
30 of the Police Act signified that, if the D. S. P. or his assistant 
signed the licence and delivered it to some one with directions 
that it should in due.course be delivered to the applicant, the 
licence had been issued as required by that section, and that in 
this case no offence punishable under section 32 had been committ- 
ede as there had been no failure to apply for a licence nor was there 
any violation of an order “ issued" under the section. 


Sale Proclamation and Certificate of sale— How far a Sale Certificate 
was conclusive of the sale. 


In course of execution proceedings consequent upon a court- 


sale the controversy arose between plaintiff and defendant as to what 
actually passed by the sale certificate. The Munsiff wholly dis- 


allowed plaintiffs claim. On appeal the District Judge partially . 


"allowed*his claim and partially allowed his adversary’s. Thereupon 
this sepond appeal arose. 

The question was how far z*certificate of sale granted by a Civil 
Court was conclusive as to the property sold. 

Held (ger Mullick and Ross J7.) that there was nothing in the 
Civil Procedure Code which made a certificate of sale conclusive 
as to the property sold and thatin granting a certificate it was the 
duty of the Court not to determine what property was to pass by 
the sale, and that the Court had*no power to do more or to alter 
the fact of the sale which had actually taken place, and that its 
action in granting the certificate was ministerial and not judicial. 
It was further pointed out that the sale was an offer and acceptance, 


29n 


I, L. R. 4- Pat. 795. 
Sita Ram Das 


ve 
King-Emperor, 


I. L R. 4 Pat. 760. 
F. F. Christian 


v. 
Prasad Raut. 


 GERED 


I. L, R. 49 Bom. 892 
se lee 
v. 
Manant K. Mehta. 
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that the offer ^ was made by -the- ‘Court and | was . advertised «by. the | 
sale proclamation. and that so far as ; concerned the identification of 
the Property to be offered for sale that ` was s only declaration 
which’ was authorised or required. 
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AMiioiuer of cha: get Rien fn enhancement UE sentence —— Accused's 


tae x 


- 


fente. p 
'" Atthe-same trial the accused was ‘charged and. . convicted of 
criminal: breach of trust with respect to three different. items and 


„also of falsification tof :aceourits. On ‘appeal conviction on ‘only 


one’ of the-dtems' was remitted, but .the learned:Judgeireferred the’ 
case to the High Court for enhancement of.sentence. 

‘The questions arose how far the sentences were legal and whether. 
acéused’s ae to show cause against:Bis. conviction was : restrict- 
ed in any way. . ne l 

Held (per Fawcett and yak TT) edens: a ec um the 
charge was not covered by section. .234.ÍnJian Penal Code inasmuch 
as offences of criminal breach of trust and of falsification of accounts 
were not offences of the same kind and that it also did not fall under 
section 235 Indian Penal Code because there were three. defalcations.. 
committed on different occasions ; furthér .held.that. an. accused 
person's right to-show. cause against enhancement of his sentence 
under section 439. Criminal Procedure Code, was wide *and unres- 
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‘REVIEW. - 


" Àn Introduétion to Roman Dutch Law by R. W. Lee. 
D. C. L., M. A, Oxford : Clarendon Press. Second Edition, Price 
Rs. 20. 

. This is a second edition of an inent. readable introduction 
to an intergsting system of laws. Roman-Dutch law, as, its name 
implies a hybrid. In form and the great bulk of its material it 
is Roman, but it is Roman law adapted to the usages and habits 
of a more modern age. Its history has been romantic. Roman law 
which received its fullest development and systematisation only 
when it had ceased to be the law of Rome was gradually receiv- 
ed as the Common law of Germany, Netherlands and other conti- 
nental countries. The history of that Reception itself ` as Jhering 
says in his Geist der Romischen Recht, is an engrossing question 

which has yet to be answered. Anyhow, we find that it had been j 
received and adapted to the needs of the country and the times 
in Netherlands and was the law of Holland when she became 
a great colonising power. The colonists took the law with them 
and established the Roman Duch law as the Common law of all 
Dutch colonies, in the South and West of Africa, in Ceylon, Java 
and other places. 


Then came the Napoleonic cataclysm which upset a great 
deal of the scheme of life in the Continent. One of the results 
of this in Holland was that Roman law was replaced by a Code. 
Johannes Van der Linden who early in life wrote the last text-book 
on Roman Law in Holland, lived to write another book on the Code 

„Which had then replaced the Roman Law. 


This change would normally have resulted in the extinction of 
Roman Duch Law as practil law everywhere. But with the 
immortality of a Phoenix which Roman law has always had, it did 
not dte. When Roman Dutch law died out in Holland, it flourish- 
ed in those of the colonies where its shoots had been planted, 
which had in the meantime passed under the sovereignty of Eng- 
land. x 


Roman Dutch law is now the,common law of South Africa and 
Ceylon. In other British colonies it has been gradually supplanted 
by English Common law. Even in South Afiéca and Ceylon, large 
intoads have been. made into it by principles of English law 
through judicial decisions and legislation. 
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The author tells thls Romantic history jn a brief but impressive 
chapter. The rest of the book is an exposition of the practical law 
mainly of South Africa. In his exposition of this law the author has 
an initial advantage over expositors of other systems of law in that 
he finds a superior scientific plan of exposition ready made in the law 
itself. The author has adopted the classificatory scheme of Roman 
law and improved on it by following in some respects, the method 
of modern English text-book writers. The’ expositigm, both in 
respect of the Roman Dutch Law proper and of the legtslative and 
judicial amendments subsequently introduced is clear and.lucid 
and makes admirable reading for the students both those who would 
read it as an introduction to a study of the law for practical purposes 
and those who would seek to gain knowledge from it of an interest- 
ing system of foreign law. Apart from its practical value to the South 
African the book will prove interesting to the student of the history 
of Roman law, and of Comparative Jurisprudence. 


e The Calcutta Law Journal. 


:, | NOTES OF CASES. 
Carryers—Loss "T goods through fre~Due to Negligence of carriers— — 1926. 1 K, B. 102 
Liability of carriers. Fagan 


Ve 

The plaintiff claimed for loss which he had sustained through Green ane PENNA 
damage to his goods occasioned by a fire which broke out on the 
motor-van on which they were being carried by the defendants 
who were furniture removers and  warehousemen. The defend- 
ants claimed protection from liability by the condition that they 
would not be responsible for fire for not being common carriers but — « 
were In the position of bailees. The cause of the fire, however, was 
found by the Special Jury to be due to defendants’ servants’ neg- 
ligence. Hence this action by the plaintiff against defendants for 
damages. | | 

The question arising for decision was whether defendants were 
liable for damages. 

Held (ger Horridge J.) that the carriers were excepted from 
liability because a fire, caused by defendants’ negligence, was the 
only fire which could have been intended to be covered by the 
third exception in their printed conditions and regulations and 
that the said exception protected them and that they were not 
liable for an accidental fire because they were not common carriers 
put were in the position of bailees and were only bound to take 
reasonable care of the goods committed to their charge. 


Turner v. Civil Service Supply Ass@ciation (1925) 1 K. B. 50 followed. 





e J 


Landlord and Tiida Brian of Covenant to keep in repairs by lessor 1926; 1 K. B. 17 
— Consequent injury to lessee—— Liability of lessor. S Griffin 


According to covenant lessor ef a dwelling house was required to Pillet. 
keep exterior of premises in good repairs during pendency of the 
lease. It so happened, that during run of thê lease, lessee had to 
invite lessor's attention to somẹ repairs to the front door. Thereupon 
lessor communicated with his*® builders who having inspeeted the 


1926, 1 K. B. 160. 


Freeborn 
ve 
Leeming. 
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affected portion declared it to*be in danķetous condition and put 
the matter in hand. The builders then obtained an estimate for 
the work and then carried out the repairs. While repairs were 
going on, lessee, who was unaware of the exact nature of mischief, 
met with an accident at the damaged spot and sustained Dodily^ 
injuries. Lessee then brought an action against lessor for damages for 
breach of his covenant to repair in time. ° . : 

The question that arose for determination was whethe] the lessor 
was liable for damages. 

Held (ger Wright J.) that in the present case there was ‘not 
only actual knowledge on the part of the lessor, but actual 
knowledge acquired by a notice from lessee drawing attention 
to the fact that a certain part of the structure required 
attention and coupled with that fact the lessor had a right of 
entry to examine the ‘conditions of the premises and to 
do necessary repairs and that the lessor had known that 
à part of the structure bad become dangerous from his builderg and 
thatthe lessor, was bound to take immediate steps to render 
the premises temporarily safe if the permanent repairs could not 
be effected at once and that the lessor in not doing so had commit- 
ted a breach of covenant and that, therefore, the lessee was entitled 


to damages. 


e 
Personal injurtes—Action for Negligence— Whether limitation runs 
Jrom negligent act or from resulting damages 


The plaintiff brought an ‘action against the defendant, a medical . 
man, claiming damages for negligent treatment. The plaintiff Was 
knocked: down by a motor-car and injured., He was removed toa 
hospital where he was attended by the defendant. As found by 
the County Court Judge the defendant was negligent in failifig to 
diagnose what the plaintiff was suffering from. Had he done so 
the plaintiff would have recovered within a short period of time. 
The plaintiff femained in the hospita! for some time and then 
being dissatisfied with the treatment, he left and submitted himself 
to the medical men, who advised an operation, which necessarily 
resulted i inthe permanent shortening of one leg. The action was 

not commenced within six months of the plaintiff leaving the hospi- 
tal. and, ceasing ,to be ‘attended N by the defendant. The 
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defendant pleaded thef Public Authorities Protection Act of 1893. 
It was admitted for the plaintiff that the Act applied butit was 
contended shat the action was not barred. The Divisional Court 
eld the plaintiffs action barred by limitation. From that an 
“appeal was preferred to the Court of Appeal. P 

The question that arose for decision was what was the 
limitatiog for such an action. ‘ 

Held (fer Bankes, Scrutton and Atkin, L. JJ) on the io: 
rity gf section 1 of the Public Authorities Protection Act 1893 
that the action was barred not having been commenced “ within 
6 months next after the act, neglect a default complained of” 


Carey v. Bermondsey Borough Council (1903) 67 J. P. 447 followed. 


y 
4 gn edment between parties to abide by Munsiff’s decision after he had 
"made local inspection, if binding. 


$ 


Plaintiff sued defendant to get decided whether a certain spout 
which latter had opened out towards formers courtyard was 
legally permissible or not. Before evidence was gone into the 
parties made a compromise between themselves to the effect that 
they would not produce any evidence whatsoever, but would abide 
by what the Munsiff would find after local inspection. The Mun- 
siff held the local inspection and found in plaintiff’s favour. But 
the lower appellate Court set aside the decree and directed a 
fresh trial. Thereupon this second appeal. 

The point for determination was whether the compromise so 
snade was binding upon the parties. 

Held (per Sulaiman and Daniels JJ.) that inasmuch as the matter 
in disptite was left entirely to tke decision of the learned Munsiff 
the parties could not resile from their agreement and must be 
bound" by the decision of the learned Munsiff, whether it was, as a 
matter of fact, right or wrong, and that the decision must be treat- 
ed to have been based on a compromise between the parties 
and was no longer open to appeal. . 


350 


I. L. R. 47 All. gar. 
Sita Ram 


v. 
Piari Lal. 
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I. L. R. 5 Pat. 106. 
Agent B. N. Ry. 
Co., Ld 


ve 
Hamir Mull Chagan 
Mull. 


I. L. R. 5 Pat. 118. 


G. I. P. Ry. 


Ve 
Datti Ram. 
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Limitation for suit by Consigner for compensation for articles not 
delivered —Jf notice is necessary before institution. 
' . 


Plaintiffs merchants consigned some bales of Cloth te B. N. R. 
for carriage. At the destination one bale was found short. There- 


upon plaintiffs sued the Railway Company claiming compensation " 


for non-delivery of the missing bale. The lower Coyrt dismissed 
the suit, but the appellate Court gave a decree, whence this. second 
appeal. $ 

The questions were what was the period of limitation for such 
suit and whether any notice to the consignees was necessary prior 
to institution of the suit. 

Held (ger Mullick and Kulwant Sahay JJA that prevailing deci- 
sions all point to the conclusion that whether the suit was laid in 
tort or contract, if compensation was claimed for non-delivery of 
goods entrusted to a carrier, the period of limitation was one year as 
prescribed by article 31 and article 115 had no application ; fur- 
ther held that authorities also laid down that. non-delivery oonsti- 
tuted “loss” within,the meaning of section 77 of the Indian Railw&ys 
Act and therefore service of notice as required by that section was 
essential. 


Nature of Contract arising out of Risk-Note B—Suit against Rail- 
way Company for non-delivery of portion of constgnment—Ad- 
mission of theft in running train—Failure to® prove the 
allegation. 


Plaintiff sued defendant Railway Company for non-delivery of 


some goods consigned to them for carriage under RisksNote B? 


The Railway Company claimed immunity by reason of Risk- 
Note B admitting the loss through ‘runing train theft", but ‘calling 
no evidence in support theriof. The first Court dismissed 
plaintiffs suit holding that he had failed to prove negligence on 
defendants’ part. But the lower appellate Court reversed the 
decision and. decided in plaintiffs favour. Thereupon arose this 
second appeal. 

The points for decision were* what was the nature of con- 
tract arising out of Risk-Note B and on whom lay the onus to 
prove negligence in ‘such a case. 

Held (fer Adami and Bucknill KJ- that In such cases the 
onus of proving that the loss* was flue to the negligence of the 
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defendants or their serfahtslay or the plaintiff and that Risk- 
Note B formed a complete special contract and that the plaintiff 
could not gg behiad that special contract and sue the Company 
on such statutory liabilities as were imposed upon parties to a con- 

"tract under the Indian Contract Act or the Indian Railways Act 
and that failure to prove the allegation did not prejudice the defen- 
dants’ case as it was for the plaintiff to prove neglect or theft by 
the defendants" servants. 


Suit against Railway Company impleading their Agent as defendant.— 1. L. R. 5 Pat. 128. 
Case of bona fide mtsdescription - IVhether such suit ts maintain- Saone Ea) 


v. 
able. E. I. Ry. Co., Ld. 


As assignees of certain consigned goods plaintiffs sued " Agent °*- 
of, the East Indian Railway Company" for compensation for non- 
delivery of some goods lost in transit. The E. I. R. Company 
appeared duly and filed written statement. Subsequently the Com- 
pany contended that the suit was not maintainable as it was 
incompetent against the Agent in his personal capacity 
and that time for substitution had expired. The lower Court 
accepted that contention and gave a decree in Company’s favour. 
The lower appellate Court- set aside that order and 
remanded the case for trial on merits. Then a second appeal 
was preferre against that order before Das J. who dismissed the 
suit and restored lower Court's order. Whereupon this Letters 
Patent Appeal arose. 

e The point for determination was if by misconception a suit 
was instituted against the Agent of a railway company of course 
meanifig that it was against. tee company and if the ‘railway com- 
pany appeared and contested whether suit was maintainable. 


Held (ger Mullick A. C. J. and Kulwant Sahay J.) thata ` 
registered corporation should be described by its official name and 
title and that in the case of the E. I. R. the proper name under 
which the Company should be sued was the name and style under 
which it carried on its business*and that a suit against the Agent 
would be incompetent and would fix no liability upon the Com- 
pany ‘and that when the Company had no registered office in India 
but the Indian. Railways Ac$ provided that an officer named the 
Agent might be appointed im India upon whom service might be 
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made of all notices and processes addressdi' to the Company and 
that the appointment of such an officer did notin any way relieve the 
plaintiff of the duty of suing the proper person and of correctly des-. 
cribing him ; further held that if the plaintiff deliberately chose to sue 
not the Company but the Agent, he could not by any decree which 
he would obtain in the suit bind the Company and that jf upon a fair 
reading of the plaint it was made out that the description of the 
defendant was'a mere error and that the Company was the real 
defendant, then the suit might proceed against the Company. , 





Ie L. R. 5 Pat. tro. Criminal Procedure Code, Section 256—Cross-Eoxamination before 
nun uam P Models charge — Accused's right to recall prosecution witness after framing 
King-Emperor, of charge—Deposit of expenses for attendance of witnesses to be 
recalled not a condition precedent — Affidavit sworn before a Magis- 
trate, whether can be used in High Court proceedings. j 


The principal question that arose for determination was whether 
accused’s right to recall prosecution witness after framing of charge 
was an inherent or permissible right. Incidentally it also arose for 
decision whether an affidavit intended to be filed before the High 
Court in the revision proceedings but sworn before a Magistrate 
could be accepted. 

During pendency of a criminal -trial before charge was framed 
after cross-examination of  prosecution-witnesses upon defence 
pleader saying that he did not require them they were let go. Sub- 
sequently another pleader for defence after charge was framed 
prayed for recall of those prosecution-witnesses under section 256 
Criminal Procedure Code. The Magistrate ordered deposit of costs e 
for their attendance. A conviction followed. ' 

Held (per Jwala Prosad and Macphexson JJ) that the*cross- 
examination of witnesses before the charge was under sections 252 

» and 253 arid section 256 did not come into operation till Charge 
was framed, and that Magistrate’s order imposing a condition upon 
the accused to deposit costs for the purpose of summoning them was 
wrong and without jurisdiction and therefore the case was ordered 
to be sent back for trial after compljance with provisions of section 
256 Criminal Procedure Code. | 

Held also that sucfi an affidavit could not, be used in the High 
Court as the Magistrate before whom itQwas sworn had not, the seizin 
of the case under section 539 Criminal Procedure Code. 
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Suit dismissed for default under Order IX Rule 8 Civil Procedure 
Code — Application : for restoration to be made under Rule o— 
Review application not permissible. 

The plaintiff fled a suit against the defendant which was dis- 
“missed for default under Order ZX and Rule 8. The plaintiff then 
moved the court to get it restored Justa day too late. The Court 
accepted . the application in exercise of its discretionary powers 
treating it'as one by way of review. The plaintiff then moved the 

High Court against such an order. 

The point for determination was what was the right procedure for 

restoration in case of dismisal for default under Order 7X Rule 8. 
Held (ger Macleod C. J., and Coyajee J) that the only remedy 

open to a party whose suit had been dismissed for default under 

Order ZX Rule 8 was to apply under Rule 9 to set aside the order 

of dismissal and that it was no longer open to him to apply for 

review of the order under Order XZ VIZ Rule x and that, therefore, 
the Gourt ought to have dismissed the application as he had no 
power to excuse the delay under the Limitation Act. 


Sale of goods. — Found short on inspection — Suit by vendee for damages 
—JPlea that defendant had fully paid his vendor who had become 
insolvent before plaintiff made demand for shortage, if sustainable— 
Knowledge of plaintif about shortage—-Period of limitation in case 
of bona fide mistake. 

Appellants bought several bales of shirtings and sold them to 
respondent and then the goods went through a change of hands till 
7 or 8 months after the first transaction it was found out that some 
of them were short by a few bales. The'shortage was found as a 
matter of fact. The defendants pleaded inability to pay as their ven- 
dees to whom they had paid full price had gone bankrupt and also 
pleaded bar by limitation under Article 62 of the Limitation Act. 
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I. L. R. 49 Bom. 839 
Mahadeo Govind 
Wadkar 


v. 
Lakshminarayan 
Ramratan Marwadi. 


I. L. R. 48 Mad. 925 
P. Ramiah & Co. 


v. x 
T. R. Sadasiva 
Mudaliar & Brothers 


The High Court Ordinary Origieal Civil Jurisdiction before which - 


the original suit was filed found against the defendants whence this 
Letters Patent appeal. ~ 

The questions that arose were whether the plea of the defendants 
were sustainable and what article of the Limitåtion Act governed 
such a case. 

Held (per Coutts Trotter C. J.a and Krishnan, J.), in confirming 
the trial Court’ s judgment held that the defendants were bound to 
return the price for the shortage from that whfch they had received 
for the whole consignment and that the period of limitation for such 
a case was governed by Articleeg6 of the Limitation Act which was 
a specific article for suits for relief on the ground of mistake, 

e 
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REVIEW. ° 


Students’ Summary of the Law of Contract by J. G. 

Pease, C. B. E. and Philip A. Landon, M.A., M.c. London : Butter- 

worth & Co. Bell Yard, Temple Bar. š amn 

This is a third edition of Pease and Latter on Contracts. This 

book like other volumes of this series published by Messrs. Butter- 

worth & Co. seek to give the students a clean-cut statement of 

the principles of practical law disentangled from history and intri- 

cate juristic principles founded on the philosophy of contracta, In 

" this.respect they seek to do for English law what codification bas 
done for India. 

There is a great deal to be said in favout of this method of plac- 
ing the practical law before the student who is preparing fora 
practica] career distinguished from the student of jurisprudence or 
legal history. And the exposition of the principles in this work is 
so clean and precise that there is no doubt that it will give the 

. student a sound and dependable “knowledge of up-to date printiples 
of the practical law of contract. The editors of this edition have 
however realised that no exposition of the bare practical principles 
of English. Common Law, least of all of the Law of Contract, can 
give the student a firm grasp. of his subject without some knowledge 
of the history of the Law ; and they have added a valuable historical 
introduction which is a remarkably lucid statement of the complex 
history, so far as knowledge of it is essential for a practical grasp of 
the law. It is quite true that before the student comes to grapple 
with the ploblems of contract as a practical lawyer, he will have to 
study more ambitious treatises, both for legal history and the juristic 
basis of principles. But the value of an introductory treatise of this 
character which gives a reliable statement of principles, classified, 
and arranged ona methodical plan for the student is véry great 
and we have no doubt that the UO will be largely used by 
students of the English Law:of Contract. 


The method adopted by the authors in, dealing with case"law is 
very satisfactory. The cases referred to have been selected with 
care and every case laying down really important principles has been 
set out in the hotes down to date. Although the authors have not 
thought fit to adopt the ‘case method’ in vogue in America now, the 
cases have been dealt with in a sort of evolutionary order. Altogether 
the work is a very satisfactory introduction to the English Law of 


Contract. . . 


"s The Calcutta Law Journal. 
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The Honourable Sir Alexander Muddiman (Home Mem- 
* ber) — Sir, I beg to move that the Bill to provide for the constitution 
'of Bar Councils in British India and for other purposes, be 
referred to a Select Committee consisting of Mr. L. Graham, Mr. 
K. C. Neogy, Mr. S. C. Ghose, Diwan Bahadur M. Ramachandra 
Kao, Diwan Bahadur T. Rangachariar Sir Chimanlal Setalvad, 
Mr. Devaki Prasad Sinha, Khan Bahadur Moulvi Ghulam Bari 
-Rai Bahadur Raj Narain, Rao Bahadur M. C. Naidu, Colonel 
Sir Henry Stanyon, Mr. Harchandrai Vishindas, Moulvi Muham- 
mad Yakub, Sir Hari Singh Gour, Mr. K. Ahmed and I should 
like to add now, Sir P. S. Sivaswamy Aiyer, and the mover, and thal 
the number of members whose presence shall be necessary to consti- 
tute a meeting of the Committee shall be seven. 

Sir, the Bill with reference to which I make this motion has 
been on the paper of the House for many days. "The Bill and 
the Statement of Objects and Reasons has been in the hands of 
Honourable Members for their consideration and perusal almost 
since the beginning of the Session. It is only the regrettable 
diffidence in proceeding with Government business which has 
prevented me up today from bringing this motion before the 
House. The Statement of Objects and Reasons was prepared with 

° great care and has doubtless received the careful persual of Honour- 
able Members. I would merely say that the Bill is the result of our 
* consideration ef cergain important recommendations of the Bar 
Committee, consideration which I think you, Sir, indicated on one 
occasion had been somewhat prolonged. That is true, but the 
consideration has been very thorough. The proposals of the Bar 
Committee in regard to the constitution of the statutory Bar Coun- 
cils were referred to the Local Governments and to the High Courts. 
As a result of the replies we have received from these bodies, 
we have had in some directions to amplify and in other directions to 
modify those recommendations, andethese modifications and ampli- 
*Legitlative Assembly Debates-—Vol. VII No. 34 17th March 1926 pages 
2668-2675. è. œ : 
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fiations have been given effect to in the Bill. The Bilkis also to carry 
out certain other recommendations of the Committee. In that con- 
nection I would refer the House to paragraph 2 of the Statement of 
Objects and Reasons where they will find these miscellaneous recom- 
mendations summarised in a very convenient form. Furthermore, the 
House has already had a full opportunity of considering in detail the 
modifications we have made in the actual recommendations of theBar. 
Committee. They have been summarised in paragraph 4 of thè ` 
Statement of Objects and Reasons. Iwill therefore not weary the 
Hose at this hour by repeating them. ` The only point, therefore, 
on which really I feel it necessary to address this House is my 
object in making the motion at this time at the end of an expiring 
Session. My object is this. It is almost impossible nowadays, 
certainly in connection with a Home Department Bill, to consider a 
Bill of this nature with the care and leisure that it demands during . 
the progress of the Session when the House meets always for four 
and Sometimes for five days in the week. It is not possible to 
do so and that is particularly the case with this Bill now. 
This committee is a large one, and as I think you will agree 
is fully representative of all the interests in this House which are 
affected. I think therefore it was quite impossible to take up 
this Bil] in Delhi. We propose therefore that the Committee 
should meetin Simla in the course of the summer. It is my 
intention in order that the’ Committee may have further materia] 
to consider the Bill on, to circulate the Bill to Local Govern- 
ments and High Courts by executive order. This is a Bill of 
very considerable importance. It is a Bill which affects vested 
interests in some degree. It is alsoa Bill which I think from 
what knowledge I have of India will excite considerable interest 
for it affects one of the most powerful classes in India, namely, 
the legal practitioners. I trust, therefore, the’ House will agree 
to my motion that the Bill be referred to *& Seléct Committee. 
Sir Ihave........ i 

Khan Bahadur W. M. Hussanally (Sind : Muhammadan Ru; 
ral) : May I inquire, Sir, if the Honourable Member has obtained the 
consent of Mr. Devaki Prasad Sinha to serve on this Committee ? 

The Honourable Sir Alexander Muddiman: Most certain 
ly: I should not otherwise have put it down. I had obtained his 
consent, atid I have not received any application from the Honour- 
able gentleman to withdraw hi$ name. I have therefore allowed 
his name to remain in the motion. š ` 

Mr. K. C. Noggi (Dacca Division : Mon-Mehammadan Rural) : 
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Sir, I realize that this is not a very favourable hour for making 
a speech in “this House, but having been associated with the 
movement , that has culminated in this Bill, I feel I would 
not be doing justice to myself if I were to give a silent vote on 
this motion. Sir, the movement that has resulted in Bill had mainly 
three objects. First of all, the organization of the legal profession 
in,[ndia as an autonomous body, with power to enrol members 


eand exercise control over members in regard to professional 


matters. ‘The second object was the unification of the different 
branches of the profession, and the removal of the distinctions 
between Barristers and Vakils in regard to professional privileges. 
The third object was the abolition of the compulsory dual 
system which obtains particularly in Calcutta and Bombay, in the 
original jurisdiction of the High Court. The Bar Committee 
have recommended the creation of Bar Councils as advisory 
bodies merely. But what is more, they have confined its opera- 
tion only to the class of practitioners who practise in the High 
Court. The legal profession put forward, a strong plea in 
favour of the constitution of Bar Councils exercising jurisdiction 
over all classes of legal practitioners, but this suggestion of 
theirs has not been acceded to by the Bar Committee, and it is 
not proposed in this Bill to create Bar Councils which will 
serve the pleaders of the district and mufassil courts. Sir, the 
mufassil lawyers willthus be left in the same position as they 
have been under the Legal Practitioners Act in matters relating 
to professional conduct. I am in a position to say that this 
has been widely regretted, particularly in Bengal where there have 
been some unfortunate cases under the Legal Practitioners Act of 
recent years which make the pleaders feel that they are absolutely 
at the mercy ofthe local courts. I trust, however, Sir, that the 


* wider Bar Councils will not take long in coming in the wake of 


the restricted Bar Council which we propose to set up today. 
Although Bar” Committee recommend the abolition of the dis- 
tinction between Barristers and the Vakils to a certain extent, 
they do not recommend the complete unification of these two 
different branches, nor do they recommend the abolition of the 
dual system in Calcutta and Bombay. The present Bill is even 
more unsatisfactory in so far as it is left for the High Courts of 
Calcutta and Bombay” to regulate the admission of advocates who 
would be authorised to practice on the original sides of those 
two respective High Courts. The House, if it turns to the proviso 
to sub-clause (1) ofclause 14 of the Bill, will find that the main 
$ . 


+ 
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provision of that clause which empowers‘an advocate to practise, 
does not apply to the High Courts of*Calcuita ahd Bombey, in 
the exercise of their original jurisdiction. Sir, I do nqt know on 
what grounds Government have decided to leave this: very impor- 
tant.matter to be regulated by rules to be framed by these two 
High Courts;themselves. So far as we are aware, the High Courts of 
Calcutta and. Bombay have not been very sympathetic in this. matter 
in the past. If I may refer for a minute to the opinion expressed. by ^ 
the High Court of Bombay on the. recommendations of the Bar 
Committee it will be seen that Their Lordships are practically 
opposed to all the important recommendations made by this Com- 
mittee. For instance, it is stated that : 

“ Their Lordships are of opinion that in the Bombay Presidency 
there is no necessity for any change now in the HOMERIC of 
practitioners”. 


Next : . 

“ Their Lordships are not in favour of a Bar Council being 
established by statute. . They would certainly view with the gravest 
apprehension the establishment of Bar Councils with the power 
proposed to be given to them by the recommendation of the Report.” 


~ Thirdly : 

“ Their Lordships . are opposed to the recommendation that Väki ls 
of not less than ro years’ standing should be entitled to be. admitted 
at once to practise on the original side-" i | 


. "If we refer to the- separate minutes recorded by. dis leaned 
Chief Justice of the Bombay High Court and some other 
individual Judges, we find even stronger expressions of opinion on 
these points. It is therefore not quite clear to me why it is that the 
Government are leaving this particular matter, which. in my judg- 
ment is the most important feature of the recommendation of the . 
Bar Committee, to be regulated by these two High Courts. at 
their discretion. I now come to the Calcutt& High Court. Isam 
perfectly aware that the Calcutta High Court have already framed 
certain*rules which partly meet the recommendations madę 
by the Bar Committee. But, Sir, I would refer to & very important 
recommendation of the Bar Committee in regard, to which I am.in 
a position to say that the Calcutta High Court have definitely made 
up their mind not to give effect to it. If the Honourable Mem- 
bers will turn to paragraph 33 of the Bar Committee’s Report they 
* will find that one of the clauses,'clause No. 7: runs? thus : 


" That vakils whose names are on the special Uist shall be subject 


M d . - * 
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to the same restriction as ‘barristers when practising on the appellate 
side or in the Sibordinate Courts.” 

Then in syb-clause Cre of that | Paragraph we come across this 
fecommendátion: ^' 77° Te, ee 
QUU ™ that proposal (7) shall remain tn force for seven “years - ame 

shall then tease to have effect unless the High Court, if there ts no ‘Bar 
Coun(tl; or the Provincial Bar Council dis the approval, ‘of the 
igi Court otherwise determines." r 

-Sir,-this is considered to be-à very important Pun 
by at least the vakil section of the profession in Calcutta. Now, 
what do:the High Court -of Calcutta propose to.-do in this matter ? 
As a result of corresponderice which was carried on between the 
Vakils’ Association of Calcutta and the High Court, the High Court, 
definitely stated as follows in a letter addressed in August 1924, to 
the Honorary Secretary, Vakil Association, Calcutta. 
_ “Lam directed to point out that the assumption iw your letter 
that the disabilities of advocates as regards acting on -the appellate 

e. side will automatically cease on the expiration of seven rangs. a 
* «misapprehension. This is not the intention of the Court.” 

I want my Honourable friend, the Home Member, to say whether 
it is;his intention.that this recommendation of the Bar Committee 
is to be given effect to or not. If itis to be given effect to . -. 

_The Honourable Sir Alexander Muddiman : . How:idoes 
that arise on this Bill? ; A 

Mr. K C. Neogy : It árises in'dhis v way. .You are leaving-one 
of the most important recommendations made; by. the Bar Committee 
to be:given éffect to" by. the High Courts of Calcutta and Bombay. 

:. The Honourable Sir Alexander Muddiman : I ask whether 
= Honourable Member is opposing consideration of this, Bill or 
; then.I would know where I am. i 
7 ge K.C.-Neogy : Iam not, Iam merely pointing that. you 
, are not carrying Gut the recommendations of the Bar Committee. 
- -The Honourable Sir, Alexander Muddiman: Then, I sub- 
„ mit Sir, that my Honourable friend is' out of order.. - 

Mr.-K. C. Neogy.: Out of order! This Bill purports to'give 
effect to the recommendations of the Bar committee. It does si 
of the kind. A 

. The Honourable Sir Alexander Muddiman : Not at all. 
This Bill purports to give*effect to certain NERIS URS of the 
Bar Committee. — . : 

+ Mr. Deputy President : The "Honourable Member may 


proceed. kogy wel > he Bak ee 
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Mr. K. C. Neogy : Ifit is a Bill to give effect to only certain 
recommendations, Iam entitled to submit that't' does not meet 
with the approval of this House. 

The Honourable Sir Alexander Muddiman : ' Thene my 
Honourable friend is opposing the motion to take this Bill into 
consideration. 

Mr, K C. Neogy : If you want me to formally oppose the 
present motion, I will do so. ^ 

The Honourable Sir Alexander Muddiman : I do not want 
you to oppose at all. 

* Mr. K. C. Neogy : If you leave this very important recommen- 
dation to be given effect to by the High Courts, better you had not 
appointed the Bar Committee at all. 

Mr. Deputy President: I may mention that at this stage 
general principles can be discussed. I think the Honourable Mem- 
beris perfectly in order in referring to the defects ‘in the principle 
of the Bill. 

Mr, K. C. Neog y : Sir, I have already given an indication as to 
what the attitude of the two High Courts in this matter is. I there- 
fore ask, is it proper for the Government not to cover by legislation 
these very important recommendations of the Bar Committee? I 
think the Bar Committee cost something like Rs. 1,17,000. 

Mr. K. Ahmed (Rajshahi Division: Muhammadan Rural) 
You are responsible for it. 

Mr. K.C Neogy: Certainly, and I almost regret it. If it is 
the intention of Government that these recommendations should 
be left to be given effect to at the discretion of the High Courts, 
I do not think that this large expenditure of money has been at all 
justified. I remember Sir Edward Chamier, the Chairman of the Bar 
Committee, giving expression to the view that if the Government 
of India were to refer the recommendations of this Committee to the 
High Courts of Calcutta.and Bombay, they might as well apply a 
lighted match stick to this Report : because so far as Sir Edward 
Chamier was concerned, he did not believe that if you expected the 
two High Courts of Calcutta and Bombay to give effect to these 
most important recommendations of the Committee, they would do 
anything of their owndree choice. Sir, the distinction as between 
Barristers and Vakils which it was the intention of the Bar Com- 
mittee to remove is proposed to be removed only in name, so far as 


the Calcutta and the Bombay High Courts are concerned. You , 


propose in this Bill to call the Vakils by the name *of Advocate in 
future. That is all. But, Sir, the Vakils €f Calcutta are not 
. eu YN 
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ashamed of the term “Vakil” As a matter of fact, past members of 
the Vakil Bar have shed lustre on the legal profession in Calcutta 
and elsewhere: And we feel proud of that term. 

‘Mr K. Ahmed : What are you doing now ? Going back ? 

Mr. K. C. Neogy: Then again, Bar Councils will merely be 
advisory bodies. In this respect, the recommendations of the Bar 
Committee are rather unsatisfactory, and the Bill merely gives effect 
to those recommendations. But here again we find that so far as the 
Calcutta and the Bombay High Courts are concerned, the very cons- 
titution of these advisory bodies has been left to be regulated 
by these High Courts, because we find that it would be for the 
Calcutta and the Bombay High Courts to determine the proportion 
of Barristers and Vakils that will be entitled to be elected members 
of these Bar Councils. 

Sir Harl Singh Gour : (Central pov Hindi Divine 
(Non-Muhummadan) : That is for the Select Committee. 

Mr. K. C. Neogy : Certainly I am pointing out the defects 


' of the Bil, as I think they should be attended to in the Select 


Committee. 

Sir Hari Singh Gour: You will be there. 

Mr. K. C. Neogy : I will be there, but I must not be taken 
to have assented to all these defects in the Bill. Again we find 
that under one provision, it is proposed to empower even the subor- 
dinate Courts to make inquiries into allegations of professional 
misconduct against Advocates of the High Court. I think here is 
a serious departure, because so far as I know the subordinate Courts 
do nôt possess this power at present. Then again it will be for 
the High Court to determine the number of legal practitioners that 
wil be admitted every year. There is no such restriction in the 
present circumstances, and I do not know what considerations moved 
the Government to put in this clause. 

Sig I have made these observations so as to place on record the 


, fact that the course which Governmeut have adopted in not cover- 


ing the entire field of the recommendation of the Bar Committee by 
legislation is not commended by this House. And I trust that the 
Select Committee will so improve the Bill as to make it accept- 
able to this House. 

Mr. B. Das (Orissa Division : Non Muhammadan) : Sir, ......... 

Sir Hari Singh Gour: What do yoti know about law ? 

Mr. Deputy President: I mist protect the Honourable 
Member. ‘I do not thjnk that any Member is entitled to ask another 
Member “What do you know about it.” . 
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. Mr. B. Das: Sir, I confess: I am not a lawyes, but I am putting 
before the House certain facts on behalf of the Indian mercantile 
community, so that they may.be considered by the Select Commit- 
tee. ‘Fhe Indian Merchants’ Chamber of Bombay: strongly object 
to the passage in clause 2(d) of the Statement of Objects and ° 


Reasons, wherein itis mentioned: . f ue oe r. 
" Where theretts a a dans dual agency system at present it 
Shoni be allowed to continue." er 
"Mir. B. cand They strongly object to that. They are of'opi- 
nion : 


* That the dual agency system prevails i in the High Courts of Bom- 
bay and. Cakutta, and to a modified extent, in the High Court of 
Madras. The Bill completely fails to take iuto account the public 
opinion on this momentous question. di does not touch the real crux 
of the whole question, viz, the unification of the different grades of 
practitioners and the sil d doing away with the dual agency Sys- 
tem where it is in existence.” . 

For this reason, Sir, the mercantile community in Bombay and 
Calcutta if they go in for litigation, have to pay three lawyers — two 
counsel and one solicitor~in conducting one single case. ‘This 
is: very hard on the’ mercantile ‘community. Sir, the Indian 
Merchants’ Chamber represented the views of the Indian Mercantile 
Community i in this matter to the Bar Committee as follows : 


* The present dual system of advocates and attorneys should be 
discontinued and there should be only one grade of advocates. My Com- 
mittee are of opinion that the present dual system is responsible for 
the heavy costs in commercial suits and. that it is not at all ‘suited 
to the requirements of the country. As far as the Committee is informed, 
in several instances the parties have been deterred from filing suits 
in the High Courts to recover legitimate claims because of the high 
costs of litigation and similarly. defendants have been. deterred QE. 
putting La ia their Lii againsi an ngus chim for the same" 
reason.” . p 

Rater on théy observe as follows : 

“ My Committee are informed that the dual system of advocates ud 
attorneys is only known in London, Calcutta and Bombay and that 
even in other leading High Courts of India like the Rangoon High 
Gourt, for instance, it does not exist. ‘Now is it to be found, so far as 
the information of my Committee goes in the United States of America 
where the non-existence of that system has not proved the American ' 
Bar in any way inferior to the English Bar." : 

I also find that none of the Domirions ox Colonial High Courts 


oo 
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have got this dual agency system. As faras I understand the 
European Chamber of Cémmerce in Bombay as early as the ryth 
May 1886 sept a memorial to the Government on the various dis- 
advantages of the dual agency system. Mr. Charles Percy M. P. 
introduced a Fusion Bil in the House of Commons to do away 
with this dual agency system and as far as the commercial opinion 
of England went, leading Chambers of Commerce and other public 
bodies passed resolutions in favour of this fusion. The Bill was 
even introduced but could not be passed. 

Sir, I will conclude my speech by making a quotation from the 
Right Honourable Viscount Haldane, twice the Lord High Chan- 
cellor of England, who has publicly expressed his opinion in 
favour of the unitary system in the following words : 

“Great industrial communities could not stand consulting two 
Specialists where one would suffice. Lt seems to me inevitable that the 
time is drawing. near when the two Branches of the One Profession 
are to be fused. Specialists there will be and must be, but the original 
barriers are not only out of place but, as I believe, damaging to both.” 

In his evidence before the .Lytton Committee, Lord Haldane 
has openly advocated the adoption of a unitary system in the Presi- 
dency towns in India. Sir, I hope that these objections which have 
been raised by the Indian mercantile community .and which I am 
sure will be supported by the . European Community all over India 
will be taken into consideration by the Seléct Committee. 

The Honourable. Sir Alexander Muddiman: Just one 
word, Sir. I do not want my Honourable friend Mr. Neogy to be 
under the impression that my interruptions were unsympathetic.’ I 
can assure him that this was not the case. , I was merely anxious 
togeton with the business as fast as I. could. I may inform 
the House that it is ‘not my desire that this Bill should 
be regarded as finally disposing of all the matters which arise in the 


Bar. Committees Report. We shall, after this legislation has been 


disposed of, have to éxamine all the rules that have been made by 
High Courts to ascertain what, if any, further action is necessary 
inthe way.of supplementary legislation. I hope my Hoftourable 
friend will be reassured by what I have said. 

Mr. Deputy President: The question is : 

“ That the Bill to provide for’ the constitution of Bar Councils 
in British India and'for other purposes, be referred to .Select 
Cominittee consisting of Mr. L. Graham, Mr. K. C. Neogy, Mr. S. C. 
Ghose, Diwan Bahadur Mr. Ramachandra Rao, Diwan Bahadur 
T. Rangachariar, Sir Chimanlal Setalvad, Mr. Devaki Prosad Sinha, 
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Khan Bahadur Maulvi “Ghulam Bari, Rai -Bahadur Raj Narain, 
Rao Bahadur M. C. Naidu, Colonel Sir Henry Stanyon, Mr. 
Harchandrai Vishindas, Maulvi Muhammad Yakub, Sir Hari Singh 
Gour, Mr. K. Ahmed, Sir P. S. Sivaswamy Aiyer and the Hondura- 
‘ble the Home Member ; ; and that the number of members whose e 
presence shall be necessary to'constitute a meeting of the Committee 
shall be seven." ` . 

The motion was adopted. pt 


REVIEWS. 


Indian Company Manual, by Nares Chandra Sen Gupta, 
M.A, D. Lẹ and H. C. Sen Gup; published by M. C. Sarkar and ` 


i Soris, 1926. ° 


:Dr. Sen Gupta and his collaborator deserve our heartiest - con- 
gratulations on their excellent and up-to-date Company Manual. 
Both.lawyers and business men in this country felt the need ofa 
handy but accurate treatise on the difficult subject of Company 
Law for instruction and ‘guidance in Courts of law and outside. 
The work of Mr. Justice Buckland and the recent publication of 
Mr. Rustomjee had followed the traditional path of annotated 
commentaries. They are useful for experts but Dr. Sen Gupta’s 
Manual is :mágnificently suited for the requirements of that large 
and increasing body of Company people, Promoters and Directors of 
companies: as well as share-holders and debenture-holders who want 
someting like a’ First Aid Instruction Book to guide them in the 
tortuous paths and bye-ways of Company Legislation. . 

The merits of the work under review have their corresponding . 
defects. The book would not satisfy a Company “lawyer whó will 
have: to go:to Palmer and Buckley for cases and commentaries. * 
Dr. Sen-Gupta with the modesty of a scholar warned the reader 
against expecting too much in his treatise. “ To’ seek to use this 
book as a complete substitute for the lawyer,” says the author, 
“may well be to invite disaster ” 

Making due allowance for the obvious “limitations of project of. 
the authors, we cannot but wish a hearty success to this manual 
which is unique of its kind in fhis country. One or two comments 
we offer for the attention of the author. The ohapters on Borrow- 
. ; + . 
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ing power apd Winding up are far two sketchy and require elabo- 
ration. The portion relating to Debentures needs fuller treatment. 
The chaptet on Winding up and Reconstruction should be divided 
into two or more chapters or sections each dealing with one of the 
separate forms of liquidation. The author would be well advised to 
take legal notice of the habit of Indian Companies to slide into 
.prémature liquidation and to deal with winding up at greater length 


* and instruct his readers with greater precision on the conditions of 


bankruptcy in Company Law and the results following therefrom. 
One looks in vain for some of the leading cases on Winding up in 
this manual which would do scant justice to its subject if it omits to 
cite and discuss important cases like German Date Coffee Co. 20 
Ch. D. 169 and Z» ve Gold Hill Mines 23 Ch. D. 210 and other well 
known cases. f 

The appendix containing the various forms will prove of great use 
and will add to the popularity of this excellent treatise. 

The Principles of Anglo-Mahomedan Law. by A. C. Ghose, 
M. A. B. L, Vakil, ard Edition, published by M. C. Sarkar and Sons, 
Calcutta, 1925. 

The fact that Mr. Ghose's handy manual has gone through the 
press for the third time testifies to its popularity among students. 
We wish we could share the disappointment of the author in his 
„book not having secured the recognition of the university authori- 
ties as a text-book. This somewhat manufactured grievance has 
created a good deal of ill-mannered cynical remarks disfiguring the 
otherwise useful little handbook. If we can take the author seriously 
at his own valuation, we would ask him to omit the long strings of 
questions from the margins and his extra-legal outbursts quite 
unwarranted and out of place ina hand-book meant for beginners. 
To cite one, at page 97 the learned author in concluding his well- 


' written chapter on the Distant Kindred remarks, * No sane exami- 


ner will set any questien upon them ; besides, the students cannot 
expect to remember all of them in an examination hall. If any 
examiner be so dead to a sense of propriety as to set amy such 
question the students should do well to wait till Divinity sends 
them a more gifted man." We appéal to Divinity to give the 
students a saner author in Mr. Ghose whoSe greater sense of pro- 
priety will spare them $uch outbursts and enhance the value and 
popularity of his small treatise. The most noticeable features in 
this book are the chapter on the Qrigin and History of Islamic 
Jurisprudence and an ingeniously drawn table of sharers under the 
Mahomedan La. j $ 
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. The Indian Succession Act, by A. C: Ghose, M. A., B. Le 
Vakil, High Court, published by Messrs. M. C. Satkar and Sons, 
1926. 

l Our first words must be expressive of admiration for the | promp- 
' titude, and.. thoroughness with which the learned author has 
brought out his valuable commentary on the new consolidated 
statute. We can justifiably take a certain amount of parochial 
pride in the publication of this handsomely got-up treatise and 
both the publishing house . of Mr. M. C. Sarkar. and the Sri 
Gouranga Press along with the author deserve the sincerest con- 
l gratulations of both the bench and the bar for this timely and much- 
needed publication. - 

Of the numerous works advertised to the expectant public as 
being ‘in the près? and ‘shortly to be published’ Mr. Ghose's work 
has come out practically first in the field. Certainly Mr. Ghose 
deserves a tribute for his industry and thoroughness. To haste and 
expedition has not been sacrificed either. order or pers )Qicacity. 
 Mr.Ghose has already secured a position in the fiéld of legal litera- 
ture as the author of numerous legal ` treatises endowed with a 
Critical legal faculty. Of all the productions of his somewhat proli- 
fic pen, we can safely predict a great future for the work under 
review. ` 
_ The pioneer work of the late Mr. Maj umdar would still rule in 
spite of the teshuffling of the law and portions of the work of Mr. 
Ghose bear close resemblance to  Majumdar's well-known treatise. 
Mr. Ghose has made his work more copious and up-to-date. The 
author has prefaced his book with the remark, * This present work 
has however been profuse in the matter of citations and references." 
We are sure that lawyers will admit that this remark is thoroughly 
y justified. | We had occasion to use the’ work in connection with 


a recent Will case and found the referentes. and citations both . 


English and Indian correct and precise and the book was requisi- 

tioned by the Bench and helped all. concerned ` in solving a knotty 
problem of law. 7 

^ We wish this modern, ‘practical and up-to-date treatise all sucaess 

and have no doubt thatits valuable. assistance will be readily 

l acknowledged by the degal profession. 
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THE LATE MR. RAM CHARAN MITRA, M. A, B. L, C. I. E. 


1t is with feelings of the deepest regret that we have to place on 
record the death from heart-failure, after a short illness, on Monday, 
April 5, 1926, at the age of 80, of our esteemed friend and 
colleague, Mr. Ram Charan Mitra, M. A, BL, C. I E, Senior 
Government Pleader of this Court from 1899-rg2x. After a 
brilliant university career he joined the Bar in 1869. By his industry 
and attainments he before long made a mark in his profession 
and in 1899 was picked out for a Government Pleadership in the 
High Court. His integrity, honesty of purpose and fairness in 
conduct of cases combined with his great scholarship always won for 
him the unstinted approbation of the Bench and the Bar alike. His 
legal acquisitions obtained widespread publicity when he succeeded 
in securing the Tagore Law Professorship in 1896 and was called 
upon to deliver a course of lectures on the Law of Joint Property 
and Partition in British India. Three year prior to this he had 
been made a Honorary Fellow of the Calcutta University. 

Mr. Ram Charan Mitra belonged to the Conservative School. 
Unobstrusive and unostentatious he lived a pure and happy life, 
full of rare domestic felicity. Swave in manners, succinct in speech, 
kindly in heart and courteous in treatment he never failed to im- 

* press those that came in contact with him. 

The Government decorated him with a C. I. E. in 1915 in recog- 
nition of his Joyal and eminenteservices. 

Long connected with the editorial board of this journal he always 
evinced a great interest in its welfare and management. 

We beg to offer our most heartfelt condolences to the bereaved 
family in their greatest grief. : 

4 * 
Reference in Court. 
e 


At the Calcutta High Court on Monday the 12th April respectful 
tributes were paid to the memory of the late Mr. Ram Charan Mitter 
C. I. E., Senior Government Pleader. The Courtroom of the Chief 
Justice was crowded with members of the legal profession. 


* 
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Dr. Dwarkal Nath Mitter, President of the Vakil’s Association, 
said that after a brief illness, the deceased passed away in the 
&: forenoon of Monday, the 5th April last. Bornin 1847, now nearly 
i 3o years ago, Mr. Mitra was educated at the Presidency College 
After taking his M. A. degree in 1866 and serving as lecturer in J 
the Presidency and Sanskrit Colleges, he joined the High Court 
Barin March 1869 and in 1874 he was appointed Assistant 
Government Pleader in which capacity he served for a quarter of a 
century. Since then, he was appointed to the high and responsible 
office of the Senior Government Pleader which he -held for 22 
n years. Mr. Mitra, continued Dr. Mitter, was a sound and ĉon- 
summate lawyer. His Tagore lecture on Hindu Law of Joint 
Property and Partition which was a classical work on the subject 
displayed the wealth of his legal learning. He upheld the highest 
traditions of the Bar and enjoyed in an immense degree the confi- 
dence of the Bench, the Bar and the public alike. The confidence 
of the Bench, reposed in him, found eloquent expression, when on 
* the occasion of his retirement in 1921, the Chief Justice made 
pointed reference to the great assistance rendered by Mr. Mitra 
in the administration of justice, to his fairness to his great learning 
and legal accumen and last, though not least, to his honesty of pur- 
pose. Asatokenof the great esteem in which he was held, the 
Vakil’s Association celebrated the Jubilee of his practice in 1919. 
The Government in recognition of his services conferred on him 
the distinction of the Companionship of the Indian Empire in 1915. 
Asa man he was one of the most lovable of men. He has left 
behind him no resentments and enmities, nothing but the graceful 
memory ofa manly and winning personality. Outside the High 
Court he took great interest in matters of education. In the 
death of Mr. Mitra the legal profession had lost one of the 
brightest ornaments and Calcutta one of its most esteemed citizens. " 
In short concluded Dr. Mitter, Mr. Ram Ch. Mitra had departed 
from this life with all that Shakespeaf had told them should accom- 
pany age — ‘honour, love, obedience, troops of friends.’ M 
: Mr. B. L. Mitter, Advocate-General, on behalf of the Calcutta 
Barsaid that the very fact that Mr. Ram Charan Mitra had for 
half a century gccupied the prominent place in the profession was 
a sufficient testimony to his worth and. character. He had 
learning without ostentation, he fad wisdom without flourish. 
What distinguished Mr. Mitra most was his high character, com- 
bined with sweetness of temper and warmth of heart. He belonged 
to the old order of cultured Bengali gentlemen who did not regard 
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good manners as servility: His life vas rich service to the Crown, 
devotion to duty and i in charity to all. In him they had lost one of 
the dwindling links* with the past. | 

On behalf of the Incorporated Law Society, Mr. J. C. Dutt. 
"offered his humble tribute to the memory of Mr. Mitra. 

Lhe Chief Justice said : * My karned brothers and I are exceed- 
ingly sorry to hear of the death of Mr. Ram Charan Mitra. I feel 
sure that al} who knew him will have same feeling of regret. It is 
not long since. Mr. Mitter retired from the active practice, and on 
that’ occasion I endeavoured to express the feelings of respect 
which the members of the Bar had for him. I will not repeat 
what was then said. It was not only because of his great knowledge 
of the law and in some branches he was a Veritable expert, but also 
because of his character and of attractive personality that we have 
such a high opinion of him. He was particularly careful to maintain 
the best traditions of the profession to which he belonged,—so 
scrupulously fair in presenting his argument to the Court, that he 
could not fail to attain the highest reputation. 


“ Men come and go and others take their place, and it is only 
by preserving the tradition of the profession, of which Mr. Mitra 
was such an ardest supporter, that the high standard of the adminis- 
tration of justice to which we are accustomed in this Court, can be 
maintained. : 


* Mr, Mitra was no ordinary man ; he has played his part in 
this world's stage, and he played it very well, and I trust that the 
influence of his life will be felt, and the example, which he set, will 
be followed for many years to come. We join with you in express- 
ing our sincere sympathy with the members of- Mr. Mitra's family in 

etheir bereavement.” 
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PRIVY COUNCIL PRACTICE. 


The position of Counsel with regard to the filing of,applications 
to the Privy Council for leave to appeal against the decisions of the 
Indian High Courts in criminal matters has become somewhat ° 
difficult. These applications are not infrequently regarded by their 
Lordships as lacking in respect to the Board and we have 4n con$e- 
quence the unusual spectacle of Counsel apologising for acting on 
their instructions and sheltering themselves behind an opinion of 
the Attorney-General that the offending applications must be filed. 

In spite of discouragement these applications have increased 
during the past year. The increase is due at any rate in part to the 
perplexity of Vakils and Counsel in India as to the circumstances 
under which there is any likelihood of success and it is submittted 
that until such perplexity is removed the difficulty, amounting 
as it seems to a nuisance, will not be abated. 


That the Prerogative is wide enough to cover these applications 
and that a convict has as good a right to invoke the Prerogative as a 
judgment-debtor is now beyond dispute. “In all cases criminal 
as well as civil - where the authority has not been parted with, it 
is the inherent prerogative right, and on all proper occasions the 
duty, of the Queen in Council to exercise an appellate jurisdiction. 
The interest of the Crown duly considered is at least as great in 
criminal as in civil cases but interference by Her Majesty in 
Council in criminal cases is likely in so many instances to lead to 
mischief and inconvenience that in them the Crown will be very 
slow to entertain an appeal (R v. Bertrand L. R. 1 P. C. at 529). 


The most familiar definition of the circumstances under which 


leave will be granted is to be found in .JDi/e?s case (12. A. C. 
467) where Lord Watson:said “H. M. will not review or interfere 
with the course of criminal proceedings unjess it is shewn that by 
a disregard of the forms of legal process ‘or by the violation of the 
principles of natural justice or otherwise substantial and | grae i in- 
justice has been done.” : 

The definition ise wide enough to cover any ground on which 
leave is granted*in a civil case also. It appears wide enough to in- 
clude any case in which a subject is confined in jail owing to 
reception of evidence not admissible by law or owing to any similar 
illegality. The “Mischief and inconvenience" to him is obvious 
and, if wrongfully convicted, his suffering is “substantial and grave 
enough to warrant interference. Indeed? the difficulty in applying 
the words of Lord Watson arises not in regard to the matter at 
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stake but in ascertaining whether*the conditions under which the 
matter may be considered are fulfilled. Leave in a non-criminal 
matter has heen granted on the ground that the order complained of 
\Lstigmatised a man's character (Quarry’s case 7.1. A. 6) In 
D’Orliac v. D’Orliac (4 Moore at 376) Lord Brougham said “It 
would be quite monstrous to say that you might appeal for £1000 ; 
and: not efor a case where legitimacy .is involved". The writer 
recently received from a titled and distinguished Vakil in India 
a letter in which it was complained that personal liberty was not 
ratéd as high as a judgment-debt. 


Yet another cause contributing to the reluctance of Indian 
litigants to abandon a right which has been theirs at least since the 
1726 charter, over a century before the Indian High Courts were 
constituted, lies in their intense conservatism. Very recently a sub- 
inspector convicted of forgery worked his way to England and 
appeared personally before the Board. He thought that he could 
discuss facts and knew nothing of JDiZefs case. The writer well 
remembers trying a somewhat murderous riot case in 1919, in which 
the aggrieved party testified that they were attacked inspite of their 
vociferated appeals to the “Great Queen, the East India Co., and 
the Privy Council” (Dohai Maharani, dohai Companee, dohai Com- 
mittee) It would be a surprise to these people to learn that the 
Sovereign was accessible only in exceptional circumstances. 

To listen to such litigants as the Sub-Inspector would be to 
nullify the Jury system and perhaps also the terms of the Letters 
Patent. It may however be submitted that it should not be more 
difficult to obtain leave in criminal than in civil matters and second- 
ly that until the cases in which leave may be granted are more 

, precisely defined than by Lord Watson these applications must be 
regardéd not only as requiring no apology but as inevitable. 

Op the first point it may be urged that the “mischief and incon- 
venience” in‘which interference! in criminal matters would involve 
the administration has never been described. At first blush it looks 
obyious and to require no explanation, but in concrete form it seems 
to amount to this, that murderers might be awaiting death, and lesser 
criminals might remain at large, during the long pendency of the 
appeals. In no case however, presumably, would bail be granted 
unless the case appeared to thei? Lordships a strong one, and in 
capital cases the real sufferer would be the appellant. The prepa- 
rations of records, in criminal cases is much "less onerous than in 
civil owing to the paucity of exhibits in the former. 

We could not enlarge on fhe second point without treading on 


. 
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thin ice, as such a discussion weuld involve. comparison of cases 
in which leave has, and has not, been granted. In a recent case 
leave was granted on the ground that the stateménts of witnesses had 
not been read out to them in presence of the accused as required J 
by section 360 of the Procedure Code. The matter is sub-judice. 
We are only concerned to point ‘out that looking only to the words 
of Lord Watson and subsequent similar decisions (e. g. Clifford v. 
King Emp, 40 L A. 241; Arnold v. King Emperor 41 IA. I49 ; 
Del Singh v. King Emperor 44 1. A. r37)it is not possible to 
know beforehand whether a case will or will not fall within the're- 
quired conditions. 

We see no remedy. An order limiting applications to cases 
where a certain sentence has been passed or otherwise might 
exclude cases which would now succeed, and it might be objected 

_ that the exclusion of any class of case from the purview of the Pre- 
rogative would require a statute. Meanwhile both litigants and 
* Counsel are deserving of pity rather than of blame. : 
H. A. Strut. e 
(I. C. S. retired). 





NOTES OF CASES. 


Before Sanderson C. J. and Rankin J. 


Haji Hedayatullah Appeal dismissed by Privy Council with costs—Costs to be calculated 


Muh "S d Kamil at the rate of exchange prevalent on the day.the decree was passed 


P. C. Appealis of by the Privy Council. 
1921 arising out of è : ‘ 
F. A. 170 of 1919. The respondents brought a suit for accounts on dissolution of 


GIC L-J. 410): the partnership-business against the appellant. The suit was-partly ' 
decreed by the first Court. On appeal to the High Court by the 
respondents the decree of the first Conrt was modified. Against 
the High Court decree the appellants preferred 'an appeal te,the 
'Privy Council. That appeal was dismissed with costs by the Privy 
Council and the respondents were given f 184-17. as Costs. The 
decree was signed on 19th December 1923. On intimation of the 
Privy Council’s decision the appellant applied to the High Court 
that he might be allowed to take thé balance from Rs. 4ooo—the 
security deposited by him—atter allowing deduction of the costs al- 
lowed by the Privy Council to the respondents therefrom, and prayed 
that the calculation of the. costs might be made at the rate of 
exchange prevailing on the day of thif application. The respon- 
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dents contended to be allowed to be paid according to the rate 
prevalent on the day the decree ‘was signed in England. ‘Their 


Lordships agreeing with that contention of the respondents granted - 


them costs at the rate of exchange current at the date of the decree 


Wyz 19th December 1923. 


* 


Babu Rupendra Kumar Mitra—for Appellant Petitioner. 
Babu Prabodh Chandra Kar—for Respondents Opposite Party. 


Mitakshara joint ancestral property—Morteage by father—Debt 


tainted with fmmorality— Money decree against father personally — 
Fathers interest not immune from attachment and sale. 


The appellant, son of a Hindu father living in jointness with 
him under the Mitakshara School, challenged the debt executed 
by the father’s mortgage-deed as being tainted with immorality. 
The Court below found as a fact the father’s debt as tainted 
ang declined to pass a decree for sale on the basis of the mortgage- 
deed, but simply passed a money-decree against the father 
personally. The decree-holder put in execution the decree for 
money against the father and attached the whole of the ancestral 
properiy including that which had been mortgaged. But allow- 
ing the son’s contention at that stage the Court ordered execution 
only against the interest of the father in the joint property. But 


‘the son not being satisfied with that decision appealed to the High 


Court and contended that the debt, being tainted with immorality 
as found, the entire family property, according to prevailing deci- 
sions, was not only free from all liability, but was also exempt from 
attachment and sale. 

e The question that arose then for determination was how far the 
son's contentions were right. 

Hed (per Sulaiman and Dagtels JJ). that in view of the finding 
on the question of immorality the mortgage was bad and therefore 
there*had been no transfer of the property and no charge created, 
and that a simple money-gecree, as passed against the father per- 
sonally, met the justice of the case, but it was not t® be inferred 


therefrom that the ancestral property would never %e liable to be ` 


sold in execution of the decree against the father and that although 

the son was entitled to get:his interests in the joint property exempt- 

ed it did not follow that he was entitled to prevent attachment and 

sale of the interest-of his father against whom a decree was in force, 
+ 
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I. L. R. 48*AII. 1. 
Shiva Na h Prasad 


v. 
Tulshi Ram. 
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I. L. R. 48 All. 9. Sess. liability for fathers debt—Plea that the debt was tmmoral— 
J eu Bises Test of immorality— Debt. oPiginating in "embezzlement committed 
Jugal Kishore.  - by the father. 


——— e 


This appeal arose out ofan order of the lower appellate Court 
upholding an order of the first Court dismissing an applieatiows, 
under Order XL Rule 4 of the Code of Civil Procedure made by 
appellant against one Shib Charan Lal who, it was alleged, had 
misappropriated some of appellant’s properties that was tntrusted 
to him as Receiver. Shib Charan Lal’s sons who figured as respon- 
dents had all along opposed the appellant’s application on, the 
‘ground that the property in their hands were not liable for the 
father’s debt, that debt having its origin in embezzlement. Both 
lower Courts had dismissed the application finding that there had 
actually been misappropriation on the part of the father. 

Held (per Boys and Banerjee JJA that the test to be applied in 
a case like this was whether or not the action of the father which 

. resulted in the debt was infected with an element of criminality 
and that both the lower Courts had found that the father “misappro- 
priated” and that in view of the findings and allegations with which 
the proceedings were initiated it could not be allowed to the 
appellant now to urge that the finding against him that the father 
had misappropriated the property was not a finding that he mis- 
appropriated the property criminally, and that inasmuch as the 
respondents’ father has incurred the debt by committing criminal 
misappropriation the appeal would fail. 





I. L. R- 48 All. 17. Res Judicata— Redemption—Suit of a usufructuary mortgage—No ` 
Muhamdi Begam Se ENT . 
provision in the decree for extinction of morigagor’s right to redeem, 


v. 
Tufail Husan. — Second suit for redemption, whether barred. 





This appeal by defendant ariseseout of a suit fog redemption. 
Ona previous occasion the plaintiff had instituted a suit for 
. redemption of this very mortgage and obtained a compromise- 
decree which provided, amongst other hings, that on payment of 
a fixed sum* to the’ defendant by a certain period, the plaintiff 
would be entifled to get the property redeemed and to be putin 
possession, but after the expiry of the prescribed period he would be 
entitled to execute his decree on payment of the said fixed amount. 
The plaintiff failed to*pay the amount fixed in time and also to apply 
for execution within 3 years. He then filed A second suit for 
redemption of the mortgage. ‘Phe tgal Court dismissed the suit 
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under section rr of the Civil Procedure Code. But the lower 
appellate Court toplé a contrary view and sent back the case 
, for retrial. "Therefrom arose this second appeal by the defendant. 
*'* The points that arose for decision were whether the mortgage 
still subsisted and whether the second suit was barred. 

«Held (per Sulaiman and Daniels JJ.) that when under the com- 
promise the parties did not agree that the plaintiff's right to redeem 
would be extinguished absolutely, he was not prevented from bring- 
ing €' second suit for redemption, and the mortgagee was still a mort- 
gagee and had not become the absolute proprietor ofthe property. 

Hari Ram v. Indraj (1922) E pus » 44 All. 730. 


Arura v. Bur Singh (1924) I. L. R. 5 Lah. 371. 
referred to. 





Master and Servant—Servant dismissed without notice but not without Ie L. R. 48 All 31 
. e l. «fo AIL 3 
good reason— Whether servant would be entitled to wages bevond Bhakta Shiromani 


e ° * V. 
date of dismissal. Sital Nath. 





The plaintiff worked as compositor in defendant's press up to cer- 
tain date when without leave or sanction he left the place and 
absented himself fora number of days without notice. Sucha 
conduct on plaintiff's part irritated the defendant so much that he 
dismissed him without previous notice with effect from the date 
of his disappearance. The plaintiff then sued the defendant for his 
wages for the days he had worked at the defendant's press and for 
15 days more for being dismissed without previous notice. The 
defendant denied all liability. The Court of Small Causes gave 
plaintiff a decree for his pay for the days he had actually served the 

e defendant and dismissed the rest of his claim. The defendant not 
being satisfied with that decree preferred an appeal on a question 
of prificiple to the High Court, 

The question was whether in the circumstances of the case the 
defefidant was liable to pay anything at all to the plaintiff. 

Held "(per Sulaiman J.) that inasmuch as the default was com- 
mitted by the plaintiff, his master, the defendant, was justified in 
dismissing him, and that the plaintiff was not entitled@ to recover the 
wages for even the period for which he had served defendant and 
that, therefore, the judgment of the Court below was not accord- 
ing to law and the decree was to be set aside and the suit dismissed. 

Raghunath Dass' v. Mr. T. e (1871) 16 W. R, C. R. 60, 


Ralli Brothers v, Ambika Prasad (sd12) 1. L. R. 35 All. 132, 
referred to. 


* 
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1. L. R. 48 All. 70. 


A war Rai 


N ind Lal. 


— ÁÓÀ— — 


i. L. R. 49 Mad. 22. 


The Commissioner 
of Income Tax. 


v. 
R aja of Parlakimedi. 
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Transfer of Property Act, section 63— Suit for redemption ~ Mango- 
grove planted without consent of mortgagór4- Whether tt was a 
separable accession and liable for compensation on release of the, 
mortgage. E. 


During the continuance of a usufructuary mortgage certain fruit- 
trees were planted by the mortgagees on the mortgaged property 
without leave or consent of the mortgagor. Thereupon og the release 
of the mortgage the mortgagees claimed compensation for the 
trees so planted. The dispute arose out of this claim. " 

The question at issue was whether the mortgagees were entitled 
either to remove these trees or to receive. their value as compen- 
sation. 

Held (per Mears C. J. and Saab J.) affirming the deci- 
sion of one of their Lordships sitting singly) that the fruit-trees 
were clearly not capable of separate possession apart from the land 
on which they stood and that where separate enjoyment wąs not 
possible the rule laid down by section 63 of the Act was that ¢he 
accession must be delivered with the property and that the mort- 
gagor was liable to pay compensation in two cases only, the first being 
that of an accession necessary for the preservation of the property 
and the second waè that of an accession made with the mortgagor's 
consent and dismissed the appeal with costs. 


Indian Income-tax Act, Set. 9— Meaning of vacant house—Occupa- 
tion not necessarily implies actual occupation — Owners, liabilitj 
to be taxed, if exempted in previous years through an error of 
Income tax Officer—Meaning of eee assessment” under Sec- 
tion 34 of the Act. FS 
Certain bunglows, sometimes vacant, sometimes oceupied, but 


| always empty for occupation, belonging t the Raja of Parlakimedi, 


were assessed, under section 9 of the Indian Income-tax Act (XI 
of 1922) and ,income-tax was demanded also for the pre- 
ceding »yeat because it was alleged that it escaped assessment owing 
to an error of the Incomestax Officer under provisions of section 34. 
These two questions “were referred to the High oe for decision 
by the Commissioner of Income Tax. 


The questions that arose for determination were what was meant 
+ 
e 


Vor. XLIII.| "NOTES OF CASES. . 635. 


by “ vacancies" and whether assessment could be made retrospec- 
tive for one year pfeceding. 

Held (gez Coutts Trotter C. J. and Beasley J.) that if a man 
owfed a house ready for his own occupation and ready for him to 
live in whenever he chose to do so he was assessable and that where 
the Income-tax officer had deliberately adopted an erroneous 
construction of the Act just as much as to a case where the 
officer had not considered the matter at all, but simply omitted 
tte assessable property from his view and from his assessment,  , 
the words “ escaped assessment” applied, and so there was noth- 
ing to prevent the Assessing officer from recovering income-tax 
for the previous year as allowed by section 34 of the Indian Income- 
tax Act. 


The Queen v. St. Pancras Assessment Committee (1877) 2 Q. B. D. 581 
followed. 


Indian Penal Code, Section 127 — Whether waging war a continu- 1 4 g. 49 Mad. 7 
ing offence~ Whether joint trial illegal. Mallayya 


One Srirarama Raju in the guise of a Sanyasi entered the Agency King-Emperor 
tracts of the Vizagapatam district and formed a conspiracy to over- m 
throw the Government. Armed with guns, swords &c. the rebels 
attacked and plundered police stations, killed some police-officers 
and destroyed public utility services. During intervals of attacks the 
rebels quartered themselves on the villages and took fórced levies 
ofsupplies from them. "They were charged, amongst others, under 
sections. 121, 121 A and 122 of the Indian Penal Code. The accused 
were convicted by the Sessions Judge and they preferred appeals 
to the High Court. The appeals were heard in the first instance by 
Spencer O. C. J. and Reilly J. They differed on the question whe- 
thef the various offences with which the accused were charged form-» 
ed parts of the same transaction so as to make their joint trial legal, 
- Spencer O. C. J. holding that the trial was legal, but Reilly J. 
_ took a contrary view. The appeal was then reférred to a third 
Judge, Krishnan J. under sectjon 429 of the Code of Criminal 
Procedure. m 
Held (fer Krishnan J. agreeing with Spester O. C. f.) thatthe 
waging of a warwas clearly a continuing offence, it began with the 
first act of war and went on, till she war was ended and that unity 
of place and proximity of time vere not important tests at all, but 
d 
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the main test was the unity of purpose, and that continuity of action 
went with unity of purpose and that there «ould be no .doubt 
whatsoever that the accused were persons accused of the same 
offence because they were all charged under section r2r af the 
Penal Code with waging the same war and that the question 
of the legality of a joint trial really depended upon the accusation 
made and not upon the result of the trial and that ingsmuch as 
allthe accused were throughout acting with the same purpose of 
subverting the Government in forming the rebellion there «yas 
no illegality in the trial being joint. 





I. L. R. s Pat, 15; Sengal Tenancy Act, 1685 — Scope of Section 52— When a tenancy is 


Sib eum Lal created not with reference 10 boundaries and also not by estimate but 
Sir Bijai Chand Jor a certain sum at a certain rental, area would be the essence of 
Manatab d contract l 


reti oana 
. 


The plaintiffs sued some of his tenants for arrears of remt 
claiming at the same time additional rent for excess of area as 
disclosed in the Partition Proceedings under section 52 of the 
Bengal Tenancy Act and also demanding enhancement of rent 
under section 39 (b)and (d) The plaintiff was allowed fully the 
claim under section 52 but partially allowed that under section 32. 
On appeal the Subordinate Judge granted modified relief 
claimed under section 52. Thereupon this second appeal to 
the High Court by the defendants. 

The questions that arose for determination were what was the 
landlord required to show in a proceeding under section 52 and what 
was the essence of the contract incase ofa tenancy created for a 
certain sum at a certain rental. 

Held (per Mullick A. C. J. and Kulwant Sahay J) that for . 
the purposes of section 52 it was nof always necessary to ascertain 
the area of the original grant and the rent thereby reserved and 
all that the landlord had to show was that the present area was 
greater than the area. for which rent wa? last paid and that when a 
tenancy was created not by any reference to boundaries, nor by the 
block, but by a certain area at a fixed’ rent, the area was the essence 
of the contract, and any subsequent*excess found upon measurement 
rendered the raiyat liable to pay additional rent and thatin deter- 
mining the area demised the parties might either resort to measure- 
ment or they might agree to accept an Assumed figure and dismissed 
the appeals with costs. : ° 

— 
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Indian Army Act— Warrant. Oficer- Execution of decree against 
him— Whether his pay is attachable. 


Army Assistant Surgeon Browne was sued by Madam Pearce, 
a milliner, in the Court of Small Causes at Agra. A decree 
was passed and an attachment order was sent out to the Head 
quarters to seize his pay. But the Army authorities refused to 
recognize the order of the Court contending that the pay of the 
Assistant Surgeon was not attachable. Thereupon the matter 
came up in revision before the High Court. 

The question for determination was whether the pay of the Army 
Assistant Surgeon could be attached under a process of the Civil 
"Procedure Code. 

Held (per Grimwood Mears. C. J. and Mukerji J) that under 
the provisions of the Indian Army Act Assistant Surgeon Browne 
was clearly included and his pay was not attachable even on 
the assumption that he was recruited in India and therefore under 
section 60 (j) of the Code of Civil Procedure no attachment 
could issue as regards pay and allowances of persons to whom the 
Indian Articles of War applied. 





^ 


Ciil Byocdüre Code, Order 47 Rules T and 7- Review of judgment 
— What is necessary therefor. 


This was an appeal heard asan application on the revisional 
side of the High Court against*an order for review of judgment 
and to set aside the order granting the review on the ground that 
none of the conditions laid down in Order 47 Rule 1 existed in this 
case inasmuch as the order granting the review was an illegal 
exercise of jurisdiction by the lower Court. ^ 
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The question was whether fraud unaceqmpanied by the dis- 
covery of new matter was. within the wary scope laid down by 
the words “ for any other sufficient reason? *, 

Held, (per Sulaiman and Boys JJ.) that in as much as the , 
application for review did not even hint at the discovery of anything® « 
new, fraud or ündue influence, unaccompanied by any discovery of 
new matter, did not constitute a ground for review  dnd,that the 
order granting review was an illegal exercise of jurisdiction.” 


Presidency Towns Insolvency Act—One partner commits act of 
I. L. R. 49 Mad. 189 insolvency and gets adjudicated am insoluent.— Whether other 


Gopal Naidu aca : : í 
v. partner can be adjudicated insolvent for his action. 
Mohanlal Kanyalel. 
—— Anantha Mudali and Gopal Naidu carried on some business in 


partnership. Having committed an act of insolvency as laid down 
under section ọ (d) iii of the Presidency Towns Insolvency Act 
Mudali was adjudicated an insolvent. The creditors of the firm led 
by Mohanlal Kanyalal got the other partner Naidu also adjudicated 
a bankrupt on the ground that the act of insolvency committed by 
his fellow-partner had been committed as his agent. Naidu appealed 
against this insolvency order. 
Held (ger Coutts Trotter C. 7. and Viswanatha Sastri f.) that 
_it was clearly incorrect in law to treat the act of the agent as inevi- 
tably the act of the principal as there was no such hard and fast rule 
of law and that the adjudication of Gopal Naidu should be quash- 
ed on the ground that circumstances existed which did not permit, 
of the Court saying that the act of Anantha Mudali in closing down 
the business could be treated on the materials before it as being 
necessarily in law the act also of Gopal Naidu and allowed the 
appeal. ~ 
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t. L. Redo Mad-2st * Cominerctal debts o$ Hindu Jather— Sons liability to pay them. 


Achutaramayya ! . ‘ . i 
EN A Hindu father contracted some dgbts in the hardware business 


v. 
Ratnajee Bhootaii. which he carried on in. partnership *and also made himself surety 


Land 


e 
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for payment of some debts due to others. The business was not 
ancestral but was a newly started one. ‘The father was sued for the 
dues by his creditors*who obtained a decree against him and his 
sons. The sons preferred an appeal tothe High Court contend- 
tng that they were not liable for the father’s debts inasmuch as 
the business was not ancestral and the surety obligations being 
taken over by the partnership they were not liable. 

The question was whether the sons were liable for the father's 
debts incurred in his business. . 

Tleld (fer Coutts Trotter C. J. and Viswanatha Sastri J.) 
that since the memorable decision of Gizdharee Lal v. Kantoo 
Lall (1874, xy Y. A. 321r) Hindu sons have always been made 
liable for all debts of the father provided they are not contract- 
ed for the purpose of drinking, debauchery or gambling, and that 
the text of Gautama, Chapter XII 41, to the effect that the undivided 
sons of a Hindu father were not liable for their father’s commercial 
debts had long before become obsolete. 


e 


Criminal Procedure Code, Section 745—JMagistrafe directing parties 
to file written statements of their respective claims —Magistrate 
then dropping proceedings and passing no orders under the section 
regarding possession of the property— Whether parties were entitled 
to insist upon evidence being gone into. 


At the instance of the petitioner the Magistrate passed a preli- 
minary order under section 145 Cr. P. C. and directed the parties to 
*file written statements of their respective claims. At a subsequent 
stage the Magistrate being satisfied that there was no likelihood of 
a breach of the peace drdéppad the proceedings on his own initia- 
tive byt passed no orders regarding possession of the property. 

The question was whether the Magistrate was right to drop the 
proceedings in the midst of them on his own initiative. 

Held (ger Krishnan J.) that proceedings ‘under section 145 
Criminal Procedure Code were not taken in the interests of private 
parties, but for the preservation of the public peace, and that if the 
Magistrate was satisfied that the likelihood of a breach of the peace 
either did not exist, or that it had ceased to exist, it was his propet 
duty to drop proceedings withput notice and withdraw from interfer- 
ing with the rights of parties irethe pfoperty. : 


* 
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“i. L.R, 49 Mad. 337. Land Acquisition Act—Declaratiog of: acquissiqn conclusive evidence 
NERIS e veoanee : . : 
of public purpose—Right of suit not lost thereby. 
Secretary of Stato By public notification some lands were aquired to be’given 
a away by way of ‘ameliorating their status as tenants to the Pancha- 
mas, the farm labourers of Tanjore District, who had hithertó no" * 
permanent rights to the sites on which they had built their house 
and were therefore liable to eviction at any moment. The plaintiff 
who was one of the proprietors of those lands so acquired? brought 
a suit for declaration that the acquisition was illegal inasmuch as 
. the purpose was not'a public purpose at all. He failed to get reltef 
in both the lower Courts and so came up in appeal before the High 
Court. ' 

The questions for determination in appeal were whether — 
tion by Government ‘notification was conclusive evidence that it 
was for a public purpose and whether it was open to Municipal 
Courts to question the correctness of a declaration by Government 
that a particular and was needed for a public purpose. : 

Held (per Devadoss J} that official declaration of acquisition 
was conclusive evidence that the land was needed for a public pur- 
pose and that such declaration as conclusive evidence of the land 
being needed for a public purpose was /s/7a vires of the Indian 
Legislature and that was not open to a Municipal Court to question 


the act. 
I. L. R. 59 Bome 56. « y/ + ] . ey eye . 
Emperor Statement made by, accused in Inquest froceedings— Admissibility of 
ne t at subsequent, trial— ; ; 
Dawood Kazi, . such statement at subsequent, trial—Effect of Indian Evidence Act, 
— Section 132. ° 


At the inquest before the Coroner of Bombay on the body of a 
certain woman her husband was examined on oath. Asa result of 
the inquiry the Jurors found that the woman, had come by her death. 
by voluntary opium ;poisoning in which her husband had abetted, her. 
The husband was subsequently put up on Bis trial before the High. 
Court Criminal] Sessións under section 306 Indian Penal Code for 
abetment of hef suicide and: the statement made on oath by him 
before the Coroner. was tendered in evidence against him. But 
objection was taken to the, admissibility of such evidence oy the 
defence, : 

The point for determination: w was whether such d statement of the 
accused could be used against him. in the sessions. trial. 


e 
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Held (fer Taraporewala f.) that it was'repugnant to all principles 
of criminal law to compel a person to give evidence in the very 
matter ‘in which he was accused.or liable to be accused and then to 
base the charge on such evidence and at the trial to use such evi- 

edenceto prove his guilt, but that where the man was examined in 
the inquiry of the very offence with which he was subsequently 
charged the*matter stood on an entirely different footing and that 
the whole'spirit of the Coroner's Act was that all persons acquainted 
with the circumstances and cause of death of a deceased person, ex- 
ceptittg. persons directly implicated, should be examined on oath 
by the Coroner, and that if by an inadvertence any such person 
was put on oath and examined, sucha statement, immediately it 
was found that the person wasin the position of the accused, 
should be struck off the record and the person told that he was an 
accused person and that if he wished to make a statement he could 

` and that otherwise he was not bound te make any statement 
at all and held the statement inadmissible. 

" 


* 


Statement made on oath voluntarily in Inquest proceedings by suspect 
in police custody— Admissibility of such statement at subsequent 
irtal, 


At the inquest before the Coroner of Bombay the suspect who : 


was in police custody insisted on making a statement on oath 
referring to his connection with the circumstances attending the 
death of the deceased. The statement was duly accepted. The 
suspect was then committed to the Criminal Sessions on a charge 
of murder. At this stage the Crown tendered in evidence the 
*statement made by the suspect at the Coroner's Court but objection 
was taken thereto by the Counsel for defence. 

The point for determination*was whether such a statement was 
admissible in evidence as a confession. 

Held (ger Fawcett J.) that the Coroner's Act distinctly con- 
templated that he might tfke the statement of an accused person 
who was in the custody of the police because ‘section 2o provided 
that a Coroner should be deémed to bea Magistrate for the pur- 
poses of section 26 of the Indéan Evidence Act and that the 
statement, which was without the slightest doubt, entirely volun- 
tary, was admissible either as a confession uflder section 26 of tke 
Indian Evidence Act, or as a statement made by a party to a proceed 
ing under sections 18 and 21 ef the*Act. 


* 
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The Indian Penal Code, by Dinesh Chandra Roy, published 
by M. C. Sarcar & Sons, Calcutta, 1926. . 

The Vakil Bar should be proud of Mr. Dinesh Chandra*Roy * 
as the author of an extremely valuable treatise on the Penal Law 
of India. The law of Crimes has invited various commentators ¢o 
work in that field but few have succeeded better thé Mr. Roy 
both in quality and in quantity and in the method of presentation 
as well as in the arrangement of materials. It is not a matter of *sur- 
prise that the book has received a chorus of praise all round and 
has already secured judicial notice from the Criminal Bench presid- 
ed over by His Lordship the Chief Justice—a fortune well merited. 
We wish there would be some members in the legal profession in 
Bengal who would take up other branches of legal literature and 
exhibit the same painstaking thoroughness and conscientious 

e research as their colleague Mr. Roy has displayed in this trea- 
tise. . 
What is the most attractive feature in this work? It is the 
arrangement of the commentaries under each section, specially the 
. portion on Procedure etc. Take for instance, section 302—punish- 
ment for murder. First comes the necessary. extract from the second 
schedule to the Criminal Procedure Code. Then follow commen- 
taries under the following heads : 
Burden of Proof. 
The prosecution must prove. 
For the Defence to succeed. ; 
Plea of guilty. 
302 and 211 Indian Penal Code. 
"Charge. i . . 
Charge to the Jury. 
English Cases. ; e. > : 
Jury Trial - Misdirection. 
> Confession of Co-accused, 
Concerted attack. . 
Evidence. ° 
Circum$tantial Evidence. 
Knowledge or Intention. - e 
. Motive. 
e Sentence. 
Mitigating circumstances. 
Provocation. PrE 
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The list is exhaustive and the cpmmentaries relevant and pre- 
cise. The treatise has been scrupulously brought up-to-date and 
the author in the,zbundance of materials has not lost his perspec- 
tive. With becoming humility he has left it to the legal profession 
tS prénounce upon the merit of his work. We can only conclude by 
saying that it is not a mere catalogue of decided cases but that the 
author hag exhibited a thorough grasp of the underlying principles 
deep beneath the sea of seemingly unconnected provisions. We 
whole heartedly conimend the book to the legal profession. 


The Law of Pleadings in British India with precedents 
by P. C. Mogha, Subordinate and Assistant Sessions Judge, U. 
P. with an Introduction by Sir Grimwood Mears, Kt., published 
by the Eastern Law House, Calcutta. 


Inspite of the multiplicity of the Universities and Law Colleges 
and the Procedure Code enjoining strict rules as to pleading and 
illustrating them by a number of forms in the appendix, the plea- 
dings in this country are still in the archaic stage and exhibit 
irritating verbosity, unwise inexactitude and an attempt to keep 
back material facts from the opponent. 


The censure of the Civil Justice Committee is not unjustified. 
“The main defects” they observed, “are prolixity, argumentativeness, 
a disclosure of immaterial facts, and a suppression of material facts 
which result ina failure to disclose the real nature of the case set 
up, and which provide an opportunity for a change of front." * 

Mr. Mogha's book is a very valuable contribution and should 
be specially prized by the new school of lawyers who are sick of the 
older system of pleadings no better than those prevailng in England 
before the Judicature Acts with all their various counts and pleas 

«Carrying fantastic names, half Latin and half Norman-French. The 
-present generation of practitioners would derive great assistance from 
Mr. Mogha’s work in appreciatigg the principles of pleadings—spe- 
cially what are ‘material facts’ and how to plead them with certainty 
and precision. The precedents number 164 plaints 89 written state 
ments and 67 miscellangous applications and memoranda, quite- 
a respectable and formidable list which will ‘no doubt assist the 
pleader in drafting his statement and specially in voiding the un- 
essential matters. Mr. Mohga, we are happy to say, has made 
the precedents true and perspicuous, and good models for a 


draftsman. e E 


India badly ‘needed her “Bullen and Leake”. Mr. Mogha’s 
venture has succeeded in renaoving*the desiderata to a gregt extent 
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His valuable collection of precedents should however be rightly used. 
The counsel drafting his pleading will. consult this work and thus 
avoid overlooking some points ofa case- absolutely essential to 
.the maintenance of the right or defence. But he -should adopt 
them tothe facts of his case and settle his.pleading after @ fairy » 
full instruction as to the actual facts he can prove at the trial 
—the absence of which has made pleadings in the mifffusil so very 
unsatisfactory and makes trials lengthy and costly, penelising the 
litigants for the faults of their advocate dnd, may we add, 


with the passive support of a somewhat lenient Judiciary. °s 


The Trial-of Criminal cases in India By A. Sabonadiere 
I. C. S. Calcutta, Thacker Spink & Co. Price Rs. 15. 


Students of law, Magistrates and Police officers have often 
found the complicated provisions of the Criminal Procedure Code 
very difficult to master. Details of procedure can only be master- 
ed by practice, but an officer who is called upon to deal with 
Criminal law must have an adequate working ‘knowledge of the 
law to start with. For getting such knowledge, codified law. is 
a notoriously inefficient device. Mr. Sobonadiere has therefore 
done a real service to such men by compiling a text book which 
gives the details of criminal procedure in a more readable form. 
The collation of the various provisions of the code scattered 
about in different places under appropriate headings is itself a 
work for which beginners-in the study of Criminal Procedure will be 
thankful to him. E: 


For a more adequate knowledge of the subject this work is 
obviously inadequate. We take it that it was notthe purpose 
of the author to give a-really adequate text-book on Criminal 
Procedure. But even for an elementary text-book, we have doubtse 
how far it is possible or judicious to give a wide berth to judicial 
decisions, which have settled so many doubtful .points in the law, 
in the way that the author has done. We should suggest therefore 
that in subsequent editions the author should incorporate thé“more 
important judicial decisions on the "subjegt. A few references to 
the pertinent provisiens of the Evidence ‘Act, in connection with the ` 
trial of cases would also be welcome. 


. The Calcutta Law Journal. 
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Section 25 (3) of Indian Income-tax Act—Voluntary liquidation ee ee 
of old Company— Formation of a new Company with trans- Commissioner. of 
fer of business from the old—Claim of refund of tncome-tax Income Eun Bombay 
by old Company—whether such claim is allowable. Sanjana & Co., Ld. 


Messrs. Sanjana and Co. Ld. closed down voluntarily and 
transferred its business to the Consolidated Mills Stores Co. Ld. 
The latter company succeeded to former’s business and continued 
it. The income-tax ‘department assessed the former Company 
for taxes on the basis of the previous year for the whole of finan- 
cial year during which it dissolved. The assessed Company claimed 
a refund of the difference on the taxation on adjustment under 
section 25 (3) of the Indian Income-tax Act on the contention that 
the business had “discontinued” within the period and had derived 
less income than that of the previous year. The Commissioner of 
Income-tax referred the matter to the High Court under section 
66 of the Act for their interpretation of section 25 (3) of the Act 

Held (ger Macleod C. J. and Coyajee J.) that as the tax is - 
cbargeable on the profits of a business, it makes no difference if 
there is any change in the person who:carries on the business so 
long as the business is continued ; that ownership of the business 
was only changed but the business was not “discontinued” inas- 
*much as the purchaser company succeeded to the business and con- 
tinued it ;—that the language of the section was clear and the ques- 
tion arising under it was whether the business was discontinued 
and got whether business was discontinued by A. B-—and that 
inasmuch gs in this case the transferor of ownership left the conti- * 
nuance of the business *wholly unaffected the assessees are not 


entitled to claim the refund. 
e 
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DL. R. 39 om. 215 Passengers travelling without — ticket - Claim, by railway Company 
im] . Vala * : " » « 
P to recover fare and excess charge — Indian Railways Act, section 
B. B. and C. I, rr3—whether Small Cause Court has jurisdiction to entertain 


Railway Co. ! j 
—— suit under that section. | She o> 


` * 


Defendant Bhimji Dalal was holder of a/three-monthly first-class * e 
season ticket between Malad and Church Gate on B. B. & C. 
I. Railway. Abouta month after its issue defendant's ticket was 
pick-pocketed while he was travelling. Defendant then notified the 
loss to the Company and asked for a duplicate. The Railway 
company refused to comply with his request and wanted him to ptw- 
= chase a fresh ticket. Thereafter defendant continued to’ travel 
without ticket and on being asked to pay the legal fare refused to 
j do so. Thereupon General Trafic Manager wrote to defendant 
demanding from him the amount of legal fare for journeys made 
by him after he had lost the ticket. Defendant resisted the claim 
and continued to travel without ticket and without any payment of 
e fare. The Railway Company then sued defendant in the Small 
Cause Court to recover fares and excess charge due from him under, 
section 113 of the Indian Railways Act. Trial Judge dismissed the 
suit on the ground that he was incompetent to deal with the ques- 
tion at issue. On appeal a Full Court of the Small Cause Court held 
that it was entitled to pass a decree for the penalties imposed by 
section 113 and passed a decree in favour of the Company. Defen- 
dant then moved High Court under section r15 of the Civil Proce- 
dure Code and obtained a Rule. 


Held (per Macleod C. J. and Cayajee f.)that as such a suit 
could not be a suit for debt or damages, it would be a suit to recover 
penalties provided by a Special Act, and unless jurisdiction had 
been given to the Small Cause Court to try a suit for the recovery 
of the penalties which could be exacted under section xr3 ofthe ° 

. Railways Act concurrent with the Magistrate's jurisdiction under 
sub-section (4). the Small Cause Courtehad ne jurisdiction and*that 
the claim of the Company to proceed under section 113 of ee 
Railways Act could only be enforced in the manner pregcribed 
by the Act for ** the general rule of law" (owrather of construction) 
“is that where a general ‘obligation is created by statute and a specific 
statutory remedy f$ provided, that statutory remedy is the only 
remedy”. (Craies’ Statute Law, end Edition p 224). 
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Order 23, Rele r, Quis (2) (8) of Civi? Procedure Code—Meaning l L. R. so Bom. 192 


Lala P 
of .* Midi suffictegt grounds.” ala 'unjashet 


Moti . 
This is an application under section rr5 of the Civil Procedure ° iram B = 


. "Code asking the Court 'to revise an order passed by the lower 
Court in the suit. After several adjournments after a year or so 
when thé héaring had actually commenced and documents had been 
filed by defendants the plaintiff opponent presented an application 
under Order 23 Rule rto withdraw the suit with liberty to bring 
a fedsh suit claiming amongst other grounds that the suit was likely 
to be dismissed because the pleadings were vague and’ insufficient. 
The applicants defendants resisted’ the withdrawal of the suit 
saying that the plaintiff’s suit was not going to fail on a technical 
point, but inspite of defendant's objection the Court allowed plain- 
tiff to withdraw the suit with liberty to bring a fresh suit. 


_ The question was whether the words “ other sufficient grounds” 
gave, the Court a wide discretion to decide whether it should give 
permission to a plaintiff.to withdraw from the suit, or whether these 
words must be read with a restrictive meaning, so that any other 
ground set forward by a plaintiff must be analogous , to a formal 
defect, before the Court could give the plaintiff leave’.to with- 


draw. 
Held (per Macleod C. J. and Coraje J. ) that while they .agreed 
.that the construction put upon Order 23, Rule 1, by the Calcutta 
decisions in Khorda Co. Ld. v. Durga Churn Chandra (1x C. L. J. 
45) and Mabulla Sardar v. Rani Hemangint Debi (11 C. L. J. 512) 
it was certainly undesirable that so wide a construction should be 
placed on-Order 23 Rule x‘ that a plaintiff, if he thought that hé was 
not likely to succeed in his suit owing to insufficient evidenée, or 
* for some other reason of that character, might be allowed to with- 
draw his suit, with leave to bring another -suit, thus leaving the 
question in dispute still Ópeh b&tween himself and his opponents. 


A 
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Notice of demand under section 29 of the Indian Income-tax Att— 1, L.R. 5 Pat. 13. 
i Raja Rajendra 


eae i 

Limitation for such demand. , E Narayan Bhanja 

óc: ] aus : Deo 

The Income-tax Officer ordered the isswe of notice to Raja v. 

: T * : ; Commissioner of In- 
Rajendra Narayan Bhanja Deo of Kanika under section 34 of the (7. Tax, Bihar and 
Income-tax Act on the ground that his income for 1921-22 had Orissa. 
escaped assessment under Act of £ 1922 and ultimately issued to him 
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a.demand notice for a certain sum on the héads of income-tax and 
super-tax 14 months after the expiration of year of assessment. The 
assessee contended that he could not be taxed twice for 1921-22 in 
the absence of any express provision of law to that effect ang. that 
there was no escape from income-tax within the meaning of section 


34 and that at most there was a mistake apparent frome the record l 


which under section 35 could only be corrected within ne year 
from the date of the demani.notice. As regards the first «contention 
the Commissioner of Income-tax held that there was the necessary 
express provision of law and regarding the second contention he 
maintained that neither section 34 nor section 35 had any applica- 
tion and then referred the case to the High Court.for their opinion. 
Held (fer Dawson Miller CJ. and Macpherson J.) that no period 
within which such a notice demanding income-tax under section 29 
was to be issued was prescribed in the Income-tax Act of 1922 and 
that it was not intended by prescribing a form of notice as laid down 
in the section to create a limitation period within which such 1totice 
must be given, as otherwise legislature would surely have prescribéd 
a period of limitation, and although no time was prescribed for issuing 
the notice in question such notice must be issued within a reasonable 
time and that the- notice issued 14 months after the expira- 
tion of the year of assessment was not necessarily too late, ` 


Intome-tax Act, section 1r — Whether profession-tax paid to Munici- 
pality under section rrr of the Madras City Municipal Acta 


proper deduction under section rr of the Income-tax Act, . 


This was a reference under section 66 (2) of the” Indian Income 
Tax Act and the question was whether "profession tax paid under 
section 111 of the Madras City Municipal Act should be allofted as 
a proper deduction from the taxable income “as an expenditure 
incurred solely for the purposes of the profession? of the assessee 
within the mganing of section rir of the Income-tax Act. The 


'assessees,-à firm of Attorneys practising in Madras, claimed that they 


were entitled to the deduction above-mentioned. The Commissioner 
of Income-tax was of opinion that the deduction claimed was not 


allowable and referred the matter to the High Caurt ‘for decision. 


The question was whether the ameunt of profession tax paid 


was nota proper deduction for assessfnent of i income tax. 
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Held (per Coutts Trotter Gv. Jae Krishnan and Beasley JJ) that 
it was clear that in assessing the income of a person the income- 
tax he paid cofld not be deducted, for what was paid was a 
part, of the Income itself and not as expenditure for earning that 
income or profit, and that professional men were taxed not because 
they carried on their profession, but because they did so and 
earned gn income, and that the Act did not treat the profession tax 

as a payment for a licence, not as a licence fee, nor “ as an expendi- 

ture for the purpose of such profession," though it was incurred in 
connection with it and answered the question submitted in the 
negative. 


Shttement made in complaint petition under section 1o7 Cr. P. C.— 
Repetition of same before Police— Whether such statements consti- 
defamation. 


Sanjivi Reddy brought a civil suit for malicious prosecution 
ani defamation against Koneri Reddi claiming damages because 
former’s statement regarding latter in the complaint to the Magis- 
trate under section 107 Cr. P. C. and repetition of the same to the 
Police when they held an enquiry into the matter constituted a 
case for malicious prosecution and defamation on the ground that 
the Police had found on enquiry the accusations to be false and 
the Magistrate had dismissed the suit. The trial court held that 
the statements were absolutely previleged and that no action lay. 
The plaintiff being aggrieved by that decision ‘appealed to the 
High Court. 


“The question was whefheg,the statements of the defendant gave 
ris to an action for malicious prosecution and defamation. 


Hebd (per Coutts Trotter C. J. and’ Viswanatha JA that inas 
much as the petition wfs dismissed without even issue of a notice 
to plaintiff there was no prosecution and consequently no action for 
damages lay for malicious prosecution and that having presented 
the petition it was the duty ofthe defendant to assist in the investi- 
gation and that for having done so he could claim previlege inas 
much as * there was no statute in Indi& dealing with civil diabi- 
lity for defamation, the rule of equity, justice and good conscience" 
had to be applied and dismissed*the appeal. 

s 
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Civil Procedure Code Order r^ Rule 66% Sale in execution of a 
decree—Proclamation of sale—Court's duty Jo settle pr oclamation 
of sale—Court cannot delegate that duty. "E : 


This appeal arose out of an application to set aside a sale i 


a suit for partition. A preliminary decree for partition was passed 


and a Commissioner was appointed to effect a partitión ynder the 
Partition Act. The proclamation of sale was settled, nef by the 
Court, but by the Commissioner. The petitioner filed this: petition 
to set aside the sale on the’ ground’ that the proclamation wa$enot 


‘settled by the Court as required by Order 21, Rule 66 and the 


Partition Act. The District Judge overruled these objections and 
dismissed the petition and confirmed the sale. 

The question was whether the sale proclamation settled by the 
Commissioner was valid. i 

Held (per Devadoss and Waller J7.) that it was:for the Court to 
settle the proclamation of sale and that it could not delegate that 
power-to the Commissioner appointed by it; that Order 2r, Rule 64 
directed that when any property was ordered to be sold by: public 
auction in execution of a decree, the Court should cause a proclama- 
tion of the intended sale to be made in the language of such Court 
anlthat such proclamation should be drawn up after notice to the 
decree-holder and the judgment-debtor and should state the time 
and place of sale and specify as fairly and accurately as possible the 
property to be sold and a number of other things. Th« Court 
accordingly set aside the order of the District Judge. 


Loses saree er d 


Civil Procedure Code, Order 21, rule 92—Sale in execution of détree — 
Subsequent amendment of decree for incorrectness, no gr ounde for 
` setting aside ‘Sale. 049 e ? ° 


This is an application made by cèrtain judgment debtors alleging 


*that thé decree was incorrectly prepared, and : as it had been subse- 


quently amended; the sale which took place i in execution of the 
incorrect decree should be set aside. There was no allegation of 
any fraud- or epllasian: nor was there any denial of the fact that the 
interests of third parties had intervened. - The lower Court refused 
to grant the application saying that the applicants judgment-debtors 
were parties- to the proceedirigs in which the sale was confirmed. 
Thereupon arose ‘this appeal. DE ° i 


The question that arose ‘for determination was whether a sale 
ð 


* 
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made in execution for decree that was subsequently amended for 
incorrectness could be set aside. 

Held. (ger Lindsay,and Sulaiman JJ.) that when the sale had 
been confirmed, although it had taken place in execution of a decree 
Which was incorrectly prepared, the sale could not be set aside 
simply because the decree had been subsequently amended, and that 
on the date when the sale took place there was a decree binding on 
the parties* and as it stood, the execution of it was perfectly legal, and 
the mere fatt that X had subsequently been amended, or set aside 
in appeal, would not make the sale a nullity and dismissed the 
-appeal. 


REVIEWS. 


International Law of Jurisdiction, by A. D. Gibb, Edin- 


burgh, Wiliam Hodge & Co., Ltd., London, Sweet & Maxwell Ltd. 


This litile book, written for the Fauld’s Fellowship in Law of the 
University of Glasgow, is a neat and concise statement of the prin- 
ciples of English and Scottish law relating to jurisdiction in matters 
of an international character. The law relating to jurisdiction in 
such cases in India is founded upon the English law and we have 
no doubt that the clear presentation of the law inthis handbook 
will be found useful by Indian lawyers. The work deals with all 
questions of jurisdiction in actions in personam, as well as of juris- 
diction in special cases such as of executors, trustees, bankruptcies 
divorce &c, The work does not pretend to be anything more than 
a statement of the civil law of England and Scotland on the subject 
and does not * pretend to bo *in® questioris of international policy 
or intgrnational law. This has helped the clarity of the exposition. 
Though concise the work is not wanting in fulness and, so far 
as we have been able to judge, the case references are complete and 
up to date. 


The Cattle Trespass Act by Khagendra Nath "Mitra, B. L. 
published by N. M. Ray Chowdhury and Co., College Street 
Market, Calcutta. Price Rs. 1/8 as. 


® 
e 
The author of this small treatise deserves our best thanks for 
bringing ‘out the present annótated edition. The Cattle Trespass 
‘ 


* 
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Act is no doubt one of the minor Acts, it is all the same an All 
India Act of some importance and the learned- author has taken 
considerable pains in incorporating in the book* all' cases down to 
date. - n =~ 

The book covers 144 pages and the appendix which confains ° 
Govt. ‘circulars and orders regarding pounds as also notifications 
issued under the act is very useful. The get up is quite ‘satisfactory 
and the price is also moderate. 


.- The Calcutta Law Journal. 
. NOTES OF CASES. 


Railway Company — Contract to carry goods at a certain rate at the 
despaiching station—Alteration in the basis of calculation at the 
destination without consignors knowledge—Fresh demand if can 
be made. 

. A consignment of waste paper was sent to plaintiff from Bom- 
bay to Agra. The Railway Company placed at the consignor’s 
disposal a wagon for loading the goods and charged him for 315 
maunds actually consigned at the rate of eight annas per maund. 
But on arrival at Agra the Railway claimed that owing to the 
goods having been loaded in an eight-wheeled bogie wagon, 
they were entitled under rule 52A to charge, not for 315 maunds 
actually consigned, but for a consignment of.40 tons or nearly 7oo 
maunds, at the same rate. They therefore demanded from the 
consignee an additional charge of Rs. 170 over and above that 
already paid at the destination and refused to deliver the con- 
signment until that sum was paid. Plaintiff refused to pay the 
amount. The Court of Small Causes gave a decree in favour 
of the Railway Company. Thereupon arose this application in revi- 
sion to the High Court. 

The question for decision was whether the Railway Com- 
pany was competent to make change in the basis of calculation 
at the destination without BHO ECE: of consignor and make such 
^a demand. 

Held (ger Daniels J.) that although the Railway Company had 
a right to refneasuremenf ard Ye-calculation on the arrival of the 
goodgsat their destination, this did not entitle them, when they had 
made a contract with the plaintiff to convey his goods at a parti- 
cular rate on the amourf consigned, subsequently and without 
his knowledge, to alter the basis of calculation wholesale merely 
because to suit their convenience they had used for the conveyance 
of the goods a much larger wagonm than was actually necessary, and 
that it was perfectly clear that the consignor would never have 
agreed to consign the.goods in this form it he had been tok 
beforehand that he was goipg to be charged on considerably 
more than double the consigrment'and held plaintiff's claim to be 
well-founded and allowed the revion, , 


I. L, R. 48 All. 217. 
Gulab Dei 


| * Y 
G. I. P. Railway. 
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I.L.R. 49 Mad. 302. : L 
Ko nalada yona Plaintif P tenders a .sale-deed for registration -Oué of the 


Ve executants denies exetution— Registrar refusas, registration ~- Plain- 
a tiffs remedy lies under section 77 of the Indian Registration Act 
— (XVI of 1908) and not by a suit for specific performance.* * »' 


An agreement was entered into for the sale of gertain pro- 
perty. A deed was drawn up and in due course became ready 
for registration. One of the executants, the third defendant in 
this case, objected to the registration of the document. , The 
registration authorities thereupon after an enquiry into’ the 
matter refused to register the document as against'the recalcitrant 
executant. A suit for specific performance of the agreement was 
then brought against all the executants to- the deed. The lower 
Court held that the plaintiff was entitled to sue for specific perfor-. 
mance and that a suit under section 77 of the Registration Act was 

: not his only remedy. 

The question for decision was in whatlay the proper remedy 
ofthe plaintiff in such a case whether in a suit for specific për- 
formance or in one under section 77 of the Registration Act. 

Held (per Coutts Trotter C. J. and Reilly f.) that section 77 
ofthe Registration Act gave a statutory femedy to a person who 
stood in such a position as he was entitled to have a document 
régistered by somebody else, that that somebody else had refused ` 
and that the Registrar had upheld the refusal and that he who 
wanted to have that compulsorily registered as against the other 
persons and that a man who had failed to adopt the remedy expressly 
provided by the statute could not come to this Court and ask for 
an exercise in his favour of a discretionary and equitable remedy 
provided ina suit for specific performance and dismissed the. 
suit. 





Ie Le Rec Pats ox, COTE Of Criminal Procedure (Act V of 1898) section 439—High 
Siban Rai Court's power in revision to interfere with acquittal. 


Ve 
Bhagwat Dass. . .Bhagwat Dass and Narain Dass forcibly dispossessed Mahanth 
Ganga Dass from a Certain building and committed house-trespass 
in respect: thereof. The Magistrate found that Bhagwat Dass and 
Narain, Dass had committed arf offeace .under section 448 Indian 


Penal Code and sentenced therg.to a fine. But on appeal the 
e 
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District Magistrate found that the story of forcible possession was 
false and that Bhagwat Dass and  Narain Dass were in possession 
and that they had successfully resisted an attempt -by Siban Rai, a 


e servant of Mahanth Ganga Dass, forcibly to evict them from the 


building and acquitted the accused holding that the case of Mahanth 
Ganga Dass was false. Mahanth Ganga Dass then made an applica- 
tion to the Local Government requesting it to prefer an appeal to the 
High Court under'section 417 Criminal Procedure Code. But the 
Letal Government refused on the ground that the case was noto 
sufficient public importance. The complainant, as servant of the 
Mahanth, then himself moved the High Court to set aside the order 
of aquittal passed by the lower Courts. 

The question was how far High Court was justified in interfer- 
ing in revision with the order of acquittal. 


Held (gez Mullick and Macpherson JJ.) that the power of inter- | 


ference by the High Court in revision with an order of acquittal 
should be most sparingly exercised, and only in exceptional cases 
where an acquittal had been entered without trialand under an 
error of law, and although the High Court would only interfere in 
revision in an exceptional case the supreme consideration was that 
it should exercise its discretion untramelled in each case as it arose. 


A 


— 





Indian Factories Act (XII of 1911) section 20 — Intention of Legisla- 
ture in enacting the partition clause. 

Applicants were owners and manager respectively of a press fac- 
tory.,A fire broke out therein resulting in the death of several hands 
-and burns and injuries to others. Thereupon the Chief Inspector 
of Factories prosecuted the applicants on a charge under section 
4I ecl (a) of the Indian Factories Act read with section 20 
of the same Act. The trying Magistrate found that women were 
actually; being employed in the “press room". He also found that 
: women were employed i in a room adjacent to the “press room” styled 
the “ mixing room" This he held was in, confravention of sec- 
tion zo Indian Factories Acts inasmuch as, although there was a 
partition separating that room from, the press room, yet it had a 
.door in it which could be opened by any 8perative and whicl» was 
in fact open at the time of the fire. The Magistrate convicted all 
‘the applicants. On appeahthe Sessions Judge confirmed the con- 
victions. Then the applicants applied to the High Court. 

& 


33n 
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Held (ger Fawcett and Madgavkar JJ») that so far'as the 
section went it merely enacted that women eor children should 
either not be in the part of the factory where the cottore opener -WaS 
at work at all, or if a woman or child was so present, they shout- be? * 
separated, that is to say, held back from being present in the part of 
the room where the main part of the cotton opener was at work and 
the Legislature intended that the partition intended was ome which 
should prevent the access of a woman or child from the room, in 
which was the feed-end of the cotton opener at work, to the adjatent 
room in which the rest of the cotton opener was but set aside the 
convictions on the ground that the Magistrate had omitted to exa- 
mine the accused in accordance with the provisions of section 
342 of the Criminal Procedure Code and ordered a retrial. 


1. L. R. 5o Bom. 42. ee 
Fiir E EM siminal Procedure Code (Act V of 1808) section 342— Stage at 


Y. by s k 
Nathi: Kasturcband which accused to be questioned. 


Marwadi, Accused was sent up to take his trial before the Magistrate at 
` Nasik for having committed an offence under sections 352, 504 and 
506 of the Indian Penal Code. The trial commenced on April 16, 
1924, when one witness for the prosecution was examined. On 
‘April 25 two more witnesses for the prosecution were examined and 
then accused was questioned generally. To the question whether he 
wished to further cross-examine the prosecution witnesses, he said 
* yes." He was also asked if he had any witnesses, and he gave 
-the names of certain persons he wished to call as witnesses fot the. 
defence. On the same day a charge Wis franfed under tHe three sec. 
tions aforesaid. On May 2, the prosecution witnesses who had @pre- 
* viously been examined were cross-examined. Accused was mot ques- 
tioned further and he entered on his defence: One witness for defence 
was examined and cross-examined. On May 20 another witness for 
defence was examined, and on May 21 judgment was delivered con- 
victing the accused and sentencing lfíim. Accused thereupon made 
an application to the High Court in revision and the ground taken 
wag that the learned Magistrate had' not got an explanation from the 
accused as to what was deposed against himi by the prosecution wit- 
nesses in their cross-examination "and *that omission to examine 


the accused vitiated the trial and cofiviction. 
e 
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The question that arose for determination was whether sucha 

procedure on the part’ of the MdgiStrate had vitiated the trial. 
Held (per Macleod C. J. and Crump /.) that the Code intend- 

ed that the accused should be given an opportunity of explaining 


. any, circumstances appearing in the evidence against him and that 


that must mean the whole of the evidence against him and any 
examinatign under section 342 Cr. P. C. before that evidence was 
closed could not possibly fulfil the conditions of the section and that 
the Magistrate by.failing to question accused, after he had exercised 
his option to cross-examine the prosecution witnesses failed to dis- 
charge the duty which the law had laid upon him by the imperative 
words of section 342 and set aside the conviction and sentence. 


REVIEW. 


Company Law by K. J. Rustomji Barrister-at-Law, with 
a Foreword by Hon’ble Mr. Justice Dalip Singh, published by the 
Empire Publishing Society, Law Publishers, 1926, price Rs. 15. 


In his foreword Mr. Justice Dalip Singh rightly observes that 
Mr. Rustomji is so well known to all legal practitioners that he 
hardly needs any introduction. As an author of the Law of Limita- 
tion and other recognised text-books Mr. Rustomji has secured a 
position in the front rank of his colleagues as an author and com- 
mentator. 

The existing works of Company Law left ample room for an 
exhaustive and critical commentary, and one expected a good deal 
from so accomplished and experienced a commentator as Mr. 
Rustomiji.. . we 

.. While congratulating the anthor on this neat and well-got-up 
publication, we have to observe that this production of Mr. Rustamji 
has all the manifold viwues and the few failings noticeable ' in the 
works associated with his name. To begit with the failings, the 
worst fault is the absence of a table of cases whith detracts mate- 
rally from the merit of this york. The second is the suppression 
of the names of cases in the foot-notes. The third is the omission 
of the rules made by the different High Courts. "The index is also 
very sketchy ahd meagre and although this dangerous default has 


been to some extent mitjgateds by an alphabetical synopsis, we 
9 
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should request the author to see HAE the indexis fuller and more 
comprehensive in future editions." : 

One cannot but regret the curious Rustomji habit of arrabging a 
so-called table of cases, which takes up a particulár series of law 
reports and gives the references to the pages of each volume. " 

We regret mostly the author's unwise decision to omit the Eng- 
lish cases from the table of cases on the somewhat startling ground. 
that “ their inclusion here would’ serve no useful purpose”. The 
Indian Companies Act has been to a large extent based upen Eng- 
lish Company Law and in spite of the current Indian commentatqrs 

one will have io refer again ‘and again to the English cases for 
guidance and inspiration . 

Now to come to the happy features of the work under review, it 
has been admirably compiled and is not a mere catalogue or digest 
of cases by a mere copyist. The author is unafraid to pronounce 
his opinion boldly and the happiest feature ig that he has empha- 
sized the principles underlying the decided cases in terse but precise 
language. . 

"Although this work has not got the volume or bulk of other 
commentaries on the subject, we have no doubt that Mr. Rustomji's 
careful and conscientious research will secure for this work the . 
position of one of the best and most authoritative legal textybooks . 
on the subject. The work has been made scrupulously up-to-date 
and even the most recent cases, for example, the Alliance Bank 
Case,,have been noted and commented upon. We have no doubt 
that the learned author has laboured hard to make the work handy 
and at the same time useful to lawyers and we wish that in future 
editions he will also think of the large and growing number of per- 
sons interested in this branch of law as shareholders, directors, 
creditors or otherwise, who have an equal claim upon the industry 
and reputation of Mr. Rustomji as the members of the legal profes- 
sion. We wish this treatise all success and commend it heartily éo 
the legal :profession. TP 
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LEGAL PERSONALITY. 


‘For some time past, the subject of the true nature of corporations 
and of the rights and liabilities of unincorporate groups has been 
much discussed on the continent and many learned treatises have 
appeared, a complete bibliography of which will be of an appalling 


. size. In England and in America, too, it has, in recent years, 


attracted a good deal of attention and has been the occasión of 
os “will not be news to many 
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nality is a perfectly real fact. Not only "js the corporate unit a real 
thing but this entity, this legal person is a real persom,and a living: 
organism, possessed of a will of its own and a capability of action just 
as a man is. The leading exponent of this realistic theory is Dr. 
Gierke, to whom and to whose doctrine we have been introduced 
by Prof. Maitland in his masterly “Introduction” to that., writers 
“Political Theories of the Middle Age,” which he has translated 
into English. : 

Whether or notthe corporation is a real person and a living 
ofganism, it may at least be plausibly maintained that the corporate 
entity which is made the subject of rights and duties is no figment. 
It is a fact, too obvious to need any proof, that in every group of 
human beings the men acting in concert for a common purpose 
inevitably develop a common spirit by the force of which the group 
necessarily stands out as an indivisible unit,—a something more than 
the sum of the individuals composing it. This unit has a distinc- 


o» existence. The law may recognise or 
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These theoretical considerations seem to be the least of the 
4& demerits of fictionism. Coming to the practical side of the matter, 
we find that the présent law of associations in England makes it 
increasingly difficult everyday to defend such a theory. The law 
Which Coke and Blackstone handed down to us as leading conse- 
quences of the fiction theory now tends to disappear. Judicial 
decisions and statutes have very much altered those incidents of cor- 
porateness. Corporations are no lon,er looked upon as immune 
*, from liability for tortious and criminal acts. Already are they 
* punished for torts ; they have been held liable for crime where fine 
is a possible punishment. Nay it seems that the only limit to this 
responsibility is set by their natural limitations. “A corpofation 
cannot be hanged or put to death if that be the punishment for the 
crime and so in these senses a corporation cannot commit a 
crime." (3) The real sting ofthe fiction theory is in its negative 
aspect, that is to say, in its refusal to admit a legal entity in all unin- 
corporate groups and even here it appears to be giving ground. On 
the one hand, the Companies Act of 1862 offers almost uncondi- 
tional freedom to groups to incorporate themselves; on the other 
hand, since the Zuff Vale decision (4) in 1901, the Courts are exhi- 
biting symptoms of a tendency to break down the distinction bet- 
ween corporations and unincorporate groups by recognising legal 
entity even in the latter case, and thereby to effecta reconciliation 
between the non-legal-and legal views. It will be interesting to note 
here that in America, already there is a movement to overlook al- 
together the omission of formalities of incorporation (s) The 
recognition by English Courts of foreign corporations, which has been 
beyond question since 1734 (6) is also significant in this respect. 
These are facts which resent any attempt to explain them by saying 
that corporate life is brought into existence by the state. If we are 
to be consistent followers of fictionism, we are forced to admit that 
' - it fails to be satisfactory in maintaining its vital principles ; and that 
being so, it is time to consider the propriety of calling the corpora- 
tion a legal “fction® at all. The realistic theory in so far as it up- 


* (3) Per Lord Blackburn in the case of Pharmaceutical Society sApp. Cas 
857. See Carr onthe Law of Corporations p. 76 e¢ seg for the development of 
the law on the subject of corporate liability. 

(4) (1901) A. C. 442. id 

P (s) See Prof Smith's cases on Private Corporations. 

(6) Dutch West India Co. v Van Moses—i Strange 611, See for a discussion 
on the subject **Legal Personality of a foreign Corporation’? by E. H, Young. 
law necu Review, Vol. XXII p. 18. 
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holds the existence of corporate life independent of the state appears 
to be better able to meet the facts with which we are ter 


It must however be admitted’ that the TE as it stands today, 
cannot allow either of the rival theories to entirely displgce the 
other. Practical needs have, more than anything else, slowly fash 
oned the association law in England. ‘Legal theories have been 
born late, and if we look for a ‘spectilative theory which will cover 
all the facts, it will be found nowhere. ‘So long as legal personality" 
was in the first instance an affair of suing and being sued, the fiction 
theory was adequate enough for England. But the law ‘has out- 
grown that stage. In the process of its evolution, there has come 
a time when fiction fails to satisfy. At the same time, the realistic - 
theory; although more reasonable, cannot bé said to be wholly 
satisfactory. The ‘corporation sole’, that ‘unhappy freak of English 
Law’ (7)'as Maitland calls it and the modern ‘one-man company,’ 
for instance, are proofs that realism not only fails to displace’ fice’ 
tionism altogether but sometimes requires its very existence. We 
know that the corporation sole of English Law' fails to accomplish 
the very purposes for which it was created (8). We have also heard 
many hard words being spoken of the ‘one-man company’ (9): Yet 
the corporation sole or the one-man company remains a legal 
person, a fictitious unit holding rights and duties, as distinct from 
the only natural person of whom it is constituted. These facts go 
to show how any one single theory would be necessarily inadequate 
and inconclusive as a real working theory of the corporation. All 
that can be said is that the conception of corporate personam is 
based more upon reality than upon legal fiction. 


The realistic school further maintains that the corporate unit 
is a real person and a living organism just as a man is. We venture 
to submit that there is room here for qualifying considerations. 
Technically, the corporate unit may be said to be as real a person . 
as the human being. because persons in law are the subjects of 
rights and duties and both are recognised by tha, law to be such, 
Then again, the corporate entity possesseg very much like mana 
will with a capacity for action which is requisite for holding rights 
and duties and hence of considerable importance forethe purposes 


- 


(7) Pollock and Maitland—Hi®ory of English Law, Vol. 1 p. 488 footnote. 

(8) See Prof. Maitland's two articles. ** The Corporation Sole" and ‘‘The 
Crown as Corporation"—Law Quarterly Review Vol. XVI p. 335 and Vol. 
XVII p. 131. respectively, ——— 

(9) Broderip v* Soloman, L, R. ( iS 2 Ch. D. 336. . ` 
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of law (ro). But if'we see that it resembles man in these important 
respects, we cannot very well ignore that it also differs from him in 
‘many other essential qualities. Above all, it is not a living organism 
-nor a physigal reality which a man is. Besides, the law itself has 
creatgd large differences between the rights and duties of. the 
corporate person and the natural person. All that is proved by a 
. comparison of these two types of legal persons is, we are inclined 
to submit, that the law makes a person of the corporate unit not 
für nothing ; it does so because it has something really in common 
with the natural person whom the law knows and which therefore 
qualifies it to be such. To call it then a legal fiction is to overlook 
the essential similarity of the group person to the real person, the 
natural man ; at the same time to view it as a living organism and a 
real person just as a man is is to refuse to see anything else. The true 
view of the corporate personality may be expressed in the following 
words of an eminent thinker, viz, "itis a representation of psychi- 
cal realities which the law recognises rather than creates" (11). 

In this connection we may refer to Prof. Geldart’s inaugural 
lecture on ‘Legal Personality’ delivered before the University in roro. 
He is of opinion that we may provisionally call the corporate person 
by the name of “real person" for want of a better. That the expres- 
sion suggests the true inwardness of things is apparent ; but it con- 
founds the corporate person with the natural person who is also 
called a "real person". The name Juristic person or Collective 
person (12), as some jurists have proposed, appears to be better as 
revealing the true nature of the corporation and at the same time 
indicating the distinction that exists between the two—a distinction 
which in the interest of clear thinking seems to be not only conve- 
nient but also desirable. 

The practical inference that can be drawn from the view of 
corporate personality, as set forth above, is that the law should 
recognise the legal personality of all bodies of whatever kind. That 
the law is moving in that direction is now abundantly clear. Prof. 
Geldart seems to suggest a further amelioration of the law by remov- 


* (10) Gray, “Nature and Sources of Law” p. 27 ; Salmond, Jurisprudence 
(6th Edn) p. 273, *Holland, Jurisprudence P. 24 (gth Ed); See also Harvard 
Law Review, Vol 24, p. 263. **Corporate Personality” by A. W. Machen, (Jr). 

(13) Jethro Brown, “The personality of the corporation and the state" Law 
Quarterly Review, Vol XXI, p. 372. 

(12) Gray, “Nature and Sources of Law”, p 48; also Jethro Brown, ‘The 
personality of the Corporation and the alates Lae Quarterly Reivew Vol XXI p. 
374-375. . . 
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ing the restrictions upon associated activitie? which cramp the 
development of corporate life. In view, however, of the enormous 
increase in the number of associations and’ the confequent growth . 
of their power and activities, at the present day, one doubts thé . 
expediency of revising the law in the light of any legal theory, How 
ever meritorious it may be. In the treatment of these corporate 
bodies, considerations, no less political, social and commercial than 
legal, are necessarily involved. The experiences in America of «he 
dangers arising from these organisations cannot be lightly dismissed 
(13) Everyone knows how the misdeeds of the trusts and other 
vast combinations which have appeared there are taxing to the 
utmost the resources of the federal government. In England, also, 
there are signs of anxiety owing to the encroachment of municipal 
trading corporations upon private enterprise (14). Public welfare 
requires, it would seem, that regulations should control and direct 
the activities of these associated bodies. It is also unlikely that the 
courts will take any other view. The history of English law deve- 
loped as it is more by practical considerations than by any general 
principles points to this conclusion. What the courts are actually 
going to do. havever, remains to be seen. — 
` Jajneswar Majumdar. 


Wu S 
(13) See Prof. Smith’s Cases on Private Corporations. 
(t4) See. Carr on Corporation pp. 202-4. 


